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CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


AT 


JANUARY TERM, 1906. 


City oF McCook vy. JAMES MCADAMS,* 


Firev Fesruary 22, 1906. No. 14,135. 


. Municipal Corporations: Surrace Water: Injury To Goops: Evi- 


DENCE, Bvidence examined, and held sufficient to sustain a find- 
ing against the defendant on the question whether the loss in 
question was occasioned by the act of God. 


. Evidence which tends to negative that offered by the defendant 


to establish an affirmative defense is not open to the objection 
tha: it is not proper rebuttal, although it may also tend to 
prove some issue which the plaintiff was required to establish 
in making his case. 


. Evidence examined, and held insufficient to warrant the submission 


of the question of contributory negligence to the jury. 


. An instruction covering defendant’s theory that the loss was 


occasioned by the act of God examined, and held as favorable 
to the defendant as the law would warrant, 


. Instruction as to the burden of proof examined, and held not 


erroneous. 


. Damages. In an action for damage to merchandise, the original 


cost of the goods is not a proper basis for the computation of 
damages. In such case, the measure of damages is the difference 
between the value of the goods immediately before and imme- 
diately after the injury. 


: EvipENce. In order to establish the amount of such dam- 


*Rehearing allowed. See opinions, pp. 7, 11, post. 
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ages, it is not permissible for a witness to testify to his con- 
clusion as to the amount of damages; he should state the facts 
within his knowledge, and from those and other facts in evi- 
dence it is for the jury to determine the amount of damages 
sustained. 


Error to the district court for Red Willow county: 
Rosert C. Orr, Jupcr. Reversed. 


F. I. Foss, J. R. McCarl, J. 8. Le Hew, Boyle & Eldred 
and &. D. Brown, for plaintiff in error. 


W. 8S. Morlan, contra, 


ALBERT, C. 


This is an action for damages caused by surface water 
flooding the basement of the plaintiff’s storeroom as a 
result, it is alleged, of the defendant’s negligent omission 
to maintain in proper condition a system of drains, ditches 
and culverts, which it had constructed for the purpose of. 
conducting the surface water through the city. This cause 
was reviewed by this court on a former occasion. The 
opinion by Mr. Commissioner OLPHAM, reported in 71 
Neb. 789, contains a clear and concise statement of the 
issues and facts in the case. A second trial in the district 
court resulted in a verdict for the plaintiff. The defend- 
ant brings error. 

The first contention of the defendant is that the verdict 
is not sustained by sufficient evidence. This contention 
is based, in part, on the proposition that the storm which 
occasioned” the injury complained of was of such unusual. 
severity that the defendant’s failure to guard against it 
cannot be imputed to it for negligence, in other words, 
that the plaintiff’s loss is to be attributed to the act of 
God, and not to the negligence of the defendant. The evi- 
dence shows that on the 17th day of June, 1901, the city 
of McCook was visited by a severe storm of wind, rain and 
hail. It lasted about 36 minutes, and, during that time, 
more than 24 inches of water fell. But there is evidence 
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tending to show that storms of that character, and of 
almost, if not quite, equal severity, are not unusual in 
that part of the state, and sufficient to warrant a finding 
that in the construction and maintenance of a system of 
drainage in the defendant city ordinary care and prudence 
would require the defendant to take into account the fact 
that such storms were likely to occur, and to provide 
against them. In this connection, the defendant com- 
plains because a portion of the evidence, tending to estab- 
lish plaintiff’s charge of negligence, was introduced in re- 
buttal. But it must be kept in mind that one theory of 
the defense was that plaintiff’s loss was occasioned by the 
act of God. To establish this defense, the defendant 
undertook to show that the rainfall during the storm was 
so unusual in quantity that, even had the drainage system 
been maintained in a reasonable state of efficiency, it 
would not have prevented the damage to the plaintiff. 
This was pleaded as an affirmative defense, and one which 
the defendant undertook to establish by a preponderance 
of the evidence. Consequently, it was certainly competent 
for the plaintiff, on rebuttal, to negative that defense, al- 
though the evidence offered for that purpose might also 
tend to prove some issue which the plaintiff was required 
to establish in making his case. Such seems to be the 
situation in this case, and, taking into account the nature 
of the issues and the evidence, and the fact that the de- 
fendant made no effort to meet such evidence by further 
evidence on its part, the complaint now made that it had 
no opportunity to disprove the facts shown on rebuttal is 
unfounded. 

Two of the instructions given by the court are as fol- 
lows: 

“(4) One defense interposed in this case is that the 
loss complained of by the plaintiff was occasioned by an 
act of God. The jury are instructed that by the term “act 
of God” is meant those events and accidents which pro- 
ceed from natural causes, and cannot be anticipated and 
guarded against or resisted, such as unprecedented 
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' storms or freshets, lightning, earthquake, and so forth. 
For loss occasioned by an act of God a city is not liable, 
' provided its own negligence has not contributed to the 
damages sustained. On this defense, however, the city 
assumes the burden of proof to the’ extent that it must 
prove by a preponderance of evidence that the storm was 
of such a violent and unprecedented nature that no ordi- 
nary and reasonable amount of care would have prevented 
the damage. Therefore, if the plaintiff has established by 
_ a preponderance of the evidence that the defendant was 
guilty of negligence, then the burden of proof is upon the 
defendant city to prove by a preponderance of the evidence 
that the storm was of sufficient violence to have caused the 
damage sustained by plaintiff without the concurrence of 
such negligence; for if the negligence of the city con- 
tributed to plaintifi’s damage the city is liable. 

“(5) The question for you to determine in this case is 
simply this: Did the allowing of the drains, ditches, cul- . 
verts and embankments to become and remain in the con- 
dition in which they were at the time of the storm cause 
or contribute to the plaintiff's damages? If it did not, 
and the rain-storm was of such violence that the plaintiff 
would have been damaged to the same extent, even with 
such drainage in the condition it was in when established 
and constructed, then your verdict must be for the de- 
fendant.” 

The defendant complains of these instructions, and con- 
strues them to mean that, although the plaintiff’s negli- 
gence proximately contributed to the injury, the defend- 
ant would still be liable. We do not think they admit of 
that construction, in view of the evidence and the theory 
upon which the case was submitted by the court. The 
contributory negligence charged is that the plaintiff’s 
store building was situated in a place where large quan- 
tities of surface water would naturally accumulate; that. 
it was constructed without proper barriers to guard 
against surface water, and that the loss complained of was 
due to such omission, and plaintitf's own negligence. The 
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only evidence we find that tends, even remotely, to sustain 
this charge is that the water at the time of the storm 
broke down the area wall in front of the store building, 
flooded the basement, and damaged plaintiff’s goods, and 
the testimony of one witness, who appears to have known 
nothing of the character of the wall or its condition, who, 
as an expert, testified as to the character of a wall re- 
quired under circumstances not shown to be similar to 
those in which the wall in question was constructed and 
maintained. Assuming that contributory negligence is 
charged, the evidence is wholly insufficient to warrant the 
submission of that issue to the jury. The trial court 
evidently held that view, because the question of contribu- 
tory negligence was not submitted, nor do we find, among 
the numerous instructions tendered by the defendant, any 
request for the submission of that question. The instruc- 
tions in question, then, are to be construed in the light of 
the fact that the element of contributory negligence is 
climinated from the case, and, with that fact in mind, it 
is plain that in these the court was dealing only with the 
defendant’s theory that the loss was occasioned by the act 
of God. Taken together, and in connection with other in- 
structions defining negligence and the defendant's duty 
in the premises, the effect of these two instructions was 
to convey to.the jury that, if plaintiff’s loss was oc- 
easioned by the act of God, the defendant was not liable, 
unless its negligence, cooperating with the act of God, 
contributed to the injury and increased the damages. 
Thus construed, the instructions state the law as favorably 
to the defendant as the authorities will warrant. Collier 
v. Valentine, 11 Mo. 299, 49 Am. Dec. 81; New Brunswick 
S. &€C. T. Co. v. Tiers, 24 N. J. Law, 697, 64 Am. Dee. 404; 
Baltimore & O. R. Co. v. Sulphur Springs Independent 
School District, 96 Pa. St. 65, 42 Am. Rep. 529. 

The defendant complains of another instruction, on the 
ground that it states that, on certain questions, the burden 
of proof shifted to the defendant. Ordinarily, it cannot be 
said with technical accuracy that the burden of proof 
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shifts in a case of this nature. But, in the instruction 
under consideration, the court first instrueted the jury 
that the burden of proof was upon the plaintiff to estab- 
lish the material allegations of his petition. Then comes . 
that portion of the paragraph of which the defendant 
complains: “This burden, however, does not remain with 
the plaintiff upon a question of affirmative defense, and 
the point at which the burden shifts to the defendant will 
be later pointed out in these instructions.” It is clear 
that the court did not instruct, and the jury could not 
have understood, that the burden of proof as to any issue 
tendered by the petition shifted, but merely that the bur- 
den of proof rested upon the defendant to establish its 
affirmative defense. That the instruction, as thus con- 
strued, is a correct statement of the law will be conceded. 

But we think the judgment must be reversed, because 
of the erroneous admission of evidence on the question of 
damages. In order to establish the amount of damages 
sustained, the plaintiff and another witness, after having 
testified that they had made an estimate of the damages to 
the goods, were asked substantially this question: “What 
was the amount of damage (to the goods)?” The plaintiff 
answered, $534”; the other witness, “Over $500.” The 
evidence shows that these estimates were based, in part, 
at least, on the original cost of the goods as shown by the 
cost mark. It is quite clear that the original cost of the 
goods is not a proper basis for the computation, of dam- 
ages, because it not infrequently happens that goods on 
* the shelves of a merchant are actually worth but a frac- 
' tional part of their original cost. The measure of dam- 
ages in cases resulting from injury to property is the 
difference between the value of the property immediately 
before and immediately afier the injury. Chicago, B. & 
Q. R. Co. v. Metcalf, 44 Neb. 848. Besides, it is not per- 
missible for a witness to state the amount of damages sus- 
stained. He should state the facts within his knowledge, 
and from those facts and the other evidence adduced, it 
is for the jury to determine the amount of damages. L’re- 
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mont, EH. & M. V. R. Co. v. Marley, 25 Neb. 188; Jameson 
v. Kent, 42 Neb. 412. The competency of the evidence 
offered by the plaintiff on the question of damages was 
challenged by timely and proper objections, and, as the 
verdict as to the amount of damages rests entirely upon 
evidence of that character, its admission necessarily con- 
stitutes prejudicial error. 

Other errors are assigned, but as they are not such as 
are likely to occur in another trial, it would be profitless 
to consider them at this time. 

It is recommended that the judgment of the district 
_ court be reversed and the cause remanded for further pro- 
ceedings. 


DUFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings, 


REVERSED. 


The following opinion on rehearing was filed February 
8,1907. Former judgment of reversal adhered to: 


Cities: AcTION FoR Damaces: INStRUCTION. In an action against a 
city for damages alleged to have been caused by the negligent 
omission of the city te maintain in proper condition a system 
of drainage constructed by it, where one of the defenses relied 
upon is that the loss was occasioned by the act of God, it is 
error to instruct the jury that the burden is upon the defendant 
to establish such defense. 


ALBERT, C. 


The plaintiff in error recovered a judgment for damages 
to a stock of goods, which, it is alleged, resulted from the 
negligent omission of the defendant city to maintain in 
proper condition a system of drainage which it had con- 
structed for the purpose of carrying off surface water. 
The city brought error, 
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Among other errors assigned was one to, the affect that 
the reception of certain evidence adduced by the plaintiff 
on the question of damages was incompetent. The evi- 
dence was pointed out and its competency challenged in 
the brief filed on behalf of the city. In the brief subse- 
quently filed by the plaintiff, no attempt was made to show 
that the evidence was competent, to justify its reception, 
or to show that its reception, if error, was error without 
prejudice. The judgment was reversed on the ground that 
the evidence in question was incompetent. City of McCook 
v. McAdams, ante, p. 1. A motion for rehearing was 
then filed, and in the brief in support thereof it was con- 
tended, among other things, that the cause was submitted 
on the theory, acquiesced in by both parties, that there was 
no dispute as to the amount of damages, and that the 
plaintiff, if entitled to recover at all, was entitled to re- 
cover the whole amount claimed. There seems to be some 
ground for this contention, and if the case rested solely 
upon that assignment we should hesitate to recommend a 
reversal of the judgment. 

But we think the former judgment should be adhered to 
on other grounds. In the former opinion we discussed 
certain instructions relating to the burden of proof, and 
attempted to dispose of the contention that such instruc- 
tions were to the effect that the burden of proof shifted 
during the trial. We are satisfied that the specific con- 
tention just mentioned is fairly disposed of in the former 
opinion, but, upon further consideration, are convinced 
that in the disposition thereof we impliedly gave effect 
to a rule of law which has no application to cases of this 
character, and that is that the burden of proof is upon 
the defendant to establish the defense that the loss was 
caused by the act of God. That rule is generally recog- 
nized and applied in actions against carriers for the loss 
of goods. Black v. Chicago, B. & Q. R. Co., 30 Neb. 197; 
1 Jones, Evidence, sec. 180, citing among other cases: 
Nelson v. Woodruff, 1 Black (U. S.), 156; The Mohler, 21 
Wall. (U. 8.) 2380; Levering v. Union Co., 42 Mo. 88, 97 
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Am. Dec. 320, and note. But its applicability to such 
eases is due to the peculiar liability of a common carrier. 
His obligation is to carry and deliver the goods, and rests 
upon a contract, expressed or implied. Where there is a 
breach of this obligation, the law, from considerations of 
public policy, pronounces the carrier legally answerable 
therefor, unless he can clear himself by bringing the loss 
within certain exceptions, one of which is the act of God. 
Schouler, Bailments and Carriers (2d. ed.), sec. 405. But 
an ordinary action in tort for damages caused by some 
negligent act or omission of the defendant stands on a 
different footing. In such case, the bare fact that the 
plaintiff has suffered damages raises no presumption 
against the defendant. Nor is it sufficient for the plain- 
tiff to show that the defendant was negligent; he must 
also show that such negligence was the proximate cause 
of the injury complained of. Brotherton v. Manhattan 
Beach I. Co., 48 Neb. 563; City of Omaha v. Bowman, 52 
Neb. 293. In other words, the burden is upon the plaintiff 
to show that his loss is the proximate result of defendant’s 
negligence. Plaintifi’s proof tending to establish that 
proposition may be met by evidence in direct negation 
thereof, or by evidence which indirectly negatives the 
proposition, as, for example, that the loss was caused by a 
third person, or by the act of God, or some other agency, 
therefore it was not the proximate result of defendant’s 
negligence. In either case, where the evidence for and 
against the proposition is equally balanced, or prepon- 
derates in favor of the defendant, the plaintiff is not en- 
titled to a verdict. The mere fact that the defendant 
proceeded indirectly instead of directly to negative the 
proposition does not shift the burden of proof to its 
shoulders. Indeed, this court-has held that, in an action 
for damages on the ground of negligence, the burden of 
proof on the question of negligence does not shift, but 
remains with the plaintiff throughout the trial. Omaha 
Street R. Co. v. Boesen, 74 Neb. 764; Lincoln Traction 
Co. v. Shepherd, 74 Neb. 369, 374. These cases, while not 
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directly in point, have a strong bearing on the question 
under consideration. We have been unable to find a case di- 
rectly in point, as the question has generally arisen in ac- 
tions against common carriers which, as we have seen, stand 
on a different footing. Chicago, R. I. & P. R. Co. v. Shaw, 
63 Neb. 380, tends to support the opposite view. That 
case, like the present, was for damages for surface water, 
and it was there held that the act of God, when relied on 
as a defense, must be specially pleaded. But the holding 
in that case seems to be the result of a failure to distinguish 
between actions against common carriers, as such, and 
those grounded entirely on negligence, and scems to be in 
conflict with the holdings of the New York courts which 
have repeatedly held that in the latter class of cases it 
may be shown, under a general denial, that the injury was 
caused by the negligence of a third person. Schular v. 
Hudson River R. Co., 88 Barb. (N. Y.) 653; Schaus v. 
Manhattan Gas Light Co., 14 Abb. Pr., n. s. (N. Y.) 871; 
New Haven & Northampton R. Co. v. Quintard, 6 Abb. Pr., 
n. 8. (N. Y.) 128; Gilbert v. Sage, 5 Lans. (N. Y.) 287; 
Howell v. Biddlecom, 62 Barb. (N. Y.) 181; St. John v. 
Skinner, 44 How. Pr. (N. Y.) 198; Kansas P. R. Co. v. 
Searle, 11 Colo. 1. We can see no difference in principle 
between showing that the loss was caused by a third person 
and that it was caused by the act of God, or some other 
agency. After a careful examination of the subject, we 
are satisfied the rule that the burden of proof is upon the 
defendant to establish the defense of the act of God is not 
applicable in cases of this character. It follows therefore 
that the instructions of the court which’ we have con- 
sidered are erroneous. 

It is recommended that the former judgment of reversal 
be adhered to. 


By the Court: For the reasons stated in the foregoing 
opinion, the former judgment of reversal is adhered to. 


REVERSED. 
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The following opinion on second rehearing was filed 
January 8, 1908. Former judgment of reversal vacated 
and judgment of district court affirmed: 


Cities: Acrion ror Damaces: Instruction. In an action brought 
against a city by a property owner for damages occasioned by 
the failure of the city to keep in repair an artificial drainage 
system constructed by it, whereby surface water was diverted 
from its natural flow during a rainsterm and cast upon his 
premises, the defendant pleaded a general denial, and that the 
storm was of such unprecedented character as to constitute the 
act of God. The jury were instructed in substance that, if they 
found that the defendant was guilty of negligence in failing 
to keep the drainage system in repair, the burden of proof was, 
in that event, upon the defendant to establish by a preponderance 
of the evidence that the storm was of sufficient violence to have 
caused the damage sustained by the plaintiff without the con- 
currence of such negligence. Held, That such instruction was not 
erroneous, 


LETTON, J. 


A full statement of the facts in this case and of the 
issues involved has been made in former opinions. The 
court being in doubt as to the correctness of the law as to 
the burden of proof laid down in the last opinion, a re- 
hearing was granted mainly for the consideration of that 
question. Upon the other questions involved we are satis- 
fied the case was properly submitted. At the trial the 
question of the amount of damages was treated as prac- 
tically conceded, the main contention being whether plain- 
tiff was entitled to recover at all. 

The plaintiff bases his right of recovery upon the al- 
leged negligence of the defendant in failing to keep in re- 
pair and in proper condition a system of drainage con- 
structed by it, whereby surface water, which would not 
otherwise have flowed upon his premises, was diverted 
from its usual course and permitted to flow thereon to his 
damage. The defendant pleaded a general denial, and also 
pleaded that the injuries complained of were caused by a 
storm of such an unprecedented and extraordinary char- 
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acter as to constitute in law the act of God. The last 
opinion held that it was error, in such a state of the issues, 
to instruct the jury that the burden is upon the defendant 
to establish the defense of the act of God. It is said in 
the opinion of Mr. Commissioner ALBERT: 

“In other words, the burden is upon the plaintiff to 
show that his loss is a proximate result of defendant’s 
negligence. * * * Plaintiff’s proof tending to establish 
that proposition may be met by evidence in direct nega- 
tion thereof, or by evidence which indirectly negatives 
the proposition, as, for example, that the loss was cause 
by a third person, or by the act of God, or some other 
agency; therefore, it was not the proximate result of de- 
fendant’s negligence. In either case, where the evidence 
for and against the proposition is equally balanced, or 
preponderates in favor of the defendant, the plaintiff is 
not entitled to a verdict. The mere fact that the defend- 
ant proceeded indirectly instead of directly to negative 
the proposition does not shift the burden of proof to its 
shoulders.” 

We think these statements hardly applicable to the 
question before us, for the instruction complained of only 
cast the burden of proving vis major on the defendant 
after the jury had been convineed by the plaintiffs proof 
that the defendant had been guilty of negligence to his 
damage. While the burden is on the plaintiff to show 
that his loss is the result of the defendant's negligence, 
when he has established the fact of negligence on the part 
of the defendant and that his loss occurred directly there- 
from, he has met all of the conditions the law imposes 
upon him in order to recover, before any evidence is pro- 
duced by the defendant. He is not required to go further, 
and to anticipate and disprove all defenses which the 
other party may have pleaded or may introduce evidence 
to support under a general denial. When the plaintiff 
has closed his case, the defendant may show that it was 
not guilty of the negligent act complained of by either 
direct or indirect proof which negatives the proof offered 
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by the plaintiff as to the fact of its negligence or the plain- 
tiff's damage. Further than this, the defendant may 
plead and offer proof of matters in excuse or justification, 
as that the injury complained of would have occurred in 
auy event without the concurrence of the defendant’s neg- 
ligence, or that some outside, independent force, of such 
nature that the defendant in its duty of observing care 
could not reasonably have anticipated or guarded against, 
was the proximate cause of the injury. Such defenses, 
while not technically confession and avoidance, partake of 
the nature of such defense. While not confessing the 
cause of action, they seek to avoid its effect by proof of 
other and new matter which bars the plaintiffs right to 
recover, and they must be established by the defendant in 
order to overcome the evidence on the part of the plaintiff, 
which, unexplained, would establish the defendant’s neg- 
ligence. They are affirmative in their nature and the bur- 


___ den of proving them is upon the person asserting them. 


In the former opinion a distinction is sought to be 
drawn between such defense if pleaded by a common car- 
rier and if offered by another, but we see no reason for 
the distinction, provided that the person seeking to assert 
it stands in’ a similar relation to the person injured. A 
carrier has undertaken a special duty to carry safely. If 
he fails to do so a presumption arises against him, which 
he must explain away. In this case the city had con- 
structed a drainage system which the jury found it had 
neglected to keep in repair, and that by its negligence the 
plaintiff apparently was injured. In the one case, the 
presumption took the place of evidence against the car- 
rier; in the other, the jury found the facts against the city 
as to neglect to keep up the ditches. The burden then 
rests alike on the carrier and the city to produce proof to 
show that its negligence was not the proximate cause of 
the loss or injury, but that the loss was attributable to an 
independent cause without the concurrence of its negli- 
gence, or, in other words, that, even if it had not been 
negligent, the injury would have occurred. In this case, 
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the city having constructed the artificial drainage system 
and changed the natural flow of the surface water, the - 
obligation rested upon it to exercise reasonable care to 
maintain the system so that the water would not be col- 
lected and thrown upon the plaintiff's premises to his 
damage. The plaintiff had a right to rely upon its exer- 
cise of proper and reasonable care in that regard. If he 
was damaged by water breaking from such artificia] drain- 
age channel and rushing upon his premises by the negli- 
gence of the defendant, and the defendant undertook to 
explain the occurrence, the burden was upon it to make 
the explanation, and not upon the plaintiff to negative the 
excuse in making his case. Chicago, R. I. € P. R. Co. v. 
Shaw, 63 Neb. 380; Fremont, HE. & M. V. R. Co. v. Harlin, 
50 Neb. 698; Olsen v. Webb, 41 Neb. 147; Williams v. 
Evans, 6 Neb. 216; Chicago, R. I. & P. R. Co. v, Buel, p. 
420, post. The illustration given by Judge Cooley in dis- 
cussing special duties is instructive: “The case may be 
instanced of a householder on a prominent street of a city 
repairing his roof. While thus engaged a slate falls from 
the roof and injures a person passing along the street be- 
low. Here, manifestly, it was the duty of the householder 
to take such precautions as would reasonably guard 
against such an injury; all the obligation of special care 
was upon him, and the passer-by had a right to assume 
that no work being done over the walk was to subject him 
to danger. True, the act of God, or some excusable ac- 
cident may have caused the slate to fall, but the explana- 
tion should come from the party charged with the special 
duty of protection.” 2 Cooley, Torts (3d ed.), p. 1,422. 
This view does not conflict with the doctrines of the 
cases of Omaha Street R. Co. v. Boesen, 74 Neb. 764, or 
Tincoln Traction Co, v. Shepherd, 74 Neb. 369, 374, for 
the burden of proof as to the existence of negligence still 
rests upon the plaintiff throughout the trial; neither, we 
think, does it conflict with the holdings of the New York 
cases cited in the last opinion, but may be distinguished 
therefrom. In fact, the case of New Haven & North- 
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ampton Co, v. Quintard, 6 Abb. Pr., n. s. (N. Y.) 128, 
established the rule in that state that an act of God must 
be specially pleaded in order to admit proof. This was 
an action against a common carrier, but, as we have seen, 
the rule is applicable to all other cases of special duties. 
The burden was placed upon the plaintiff by the instruc- 
tion to prove the defendant’s negligence of duty and his 
damage. After he had made his case, in order to escape 
the logical result of this proof, the defendant was required 
to show that the loss was inevitable under the circum- 
stances. We think this was proper. After its negligence 
was established it had the laboring oar. The burden did ° 
not rest upon it to disprove negligence, bul upon the plain- 
tiff to prove it, but, negligence being proved against it, 
it did have the burden of showing an independent cause 
for the injury, by reason of which it was released from 
liability. Upon the whole case, we find no prejudicial 
error in the record. 

The former judgment of this court is vacated and the 
judgment of the district court 


AFFIRMED. 


Henry C. JORDAN Vv. ANDREW R. JACKSON.* 


Fitep Fepruary 22, 1906. No. 14,149. 


1. Review: Recorp. Affidavits used on the hearing of a motion to set 
aside a default, if not preserved in the bill of exceptions, will 
not be considered in this court. 


2. Specific Performance: Preaprvc. Amendment to a cross-petition 
examined, and held not to constitute a departure, and the cross- 
petition, as thus amended, examined, and held sufficient to sup- 
port a decree for specific performance. 


: Finprncs, In such case a general finding in favor of the 
cross-petitioner will sustain a decree for specific performance. 


4. Married Women: ConveyancEs. Where a married woman owns 


*See opinion on motion for rehearing, p. 26, post. 
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real estate in her own right, except when such real estate is a 
homestead, in order to convey a good title it is not necessary 
that her husband should join in the conveyance. 


5. Evidence examined, and held sufficient to sustain the findings and 
decree, : 


Error to the district court for Dakota county: Guy T. 
GRAVES, JUDGE. Affirmed. 


W. #. Gantt, for plaintiff in error. 
J. 0. Mabry and William P. Warner, contra. 


ALBERT, C. 


On the 28th day of August, 1902, the plaintiff and the 
defendant entered into a contract in writing, whereby the 
defendant agreed to sell and convey to the plaintiff 840 
acres of land in this state for $36,120. The purchase price 
was to be paid as follows: $2,500 when the contract was 
executed, $2,500 on February 1, 1903, $5,000 March 1, 
- 1903. The remainder to be evidenced by two notes te be 
executed March 1, 1903, secured by second mortgage on 
the land, one for $16,000, and the other’ for $10,120, both 
payable March 1, 1908. The contract further provides 
that upon receipt of the cash payments above mentioned 
and the execution of the notes and mortgage for the de- 
ferred payments, the defendant shall execute a warranty 
deed to the plaintiff. After the contract was prepared 
and signed, the plaintiff paid the defendant $1,000 of the 
$2,500 cash payment, and the contract was left in a bank 
in Sioux City. The understanding upon which it was left 
there is one of the matters in dispute, and will be referred 
to hereafter. Shortly afterwards the plaintiff expressed 
himself as dissatisfied with the abstract furnished by the - 
defendant, claiming that the defendant’s title appeared to 
be defective. The defects urged at that time are discussed 
in the body of the opinion. Afterwards, in the month of 
September, the plaintiff wrote the defendant notifying 
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him of his demand for the return of the $1,000, and that 
the abstract did not show good title. Failing to procure 
a return of the $1,000, on the 14th day of October, 1902, 
the plaintiff brought this action. 

Jt is alleged in the petition that on or about the 28th 
day of August, 1902, the plaintiff and the defendant made 
an agreement, whereby it was mutually agreed between 
them that the plaintiff should buy from the defendant, and 
the defendant should sell to the plaintiff, the lands herein- 
before mentioned, at the price already stated; that after 
making a verbal agreement and agreeing upon the terms and 
conditions, it was then further agreed by and between the 
parties that the agreement should be reduced to writing, 
signed by the parties and placed in escrow in a certain 
bank in Sioux City, Iowa, there to remain until the de- 
fendant should furnish the plaintiff abstracts of title to 
the land showing perfect title to the same in the defend- 
ant, and that plaintiff was then to have ten days in which 
to examine the abstracts, and if, upon such examination, 
they were satisfactory to him that the sale was to be com- 
pleted in accordance with the terms of the agreement in 
escrow. <A copy of the agreement reduced to writing is 
set out at length in the petition. It is further alleged that 
said written agreement was deposited in said bank, and 
at the same time the plaintiff also deposited in escrow his 
check for the sum of $1,000, payable to the defendant, 
which at said time was by the defendant indorsed to the 
bank, and that the money thereon has been collected by 
the bank, and that the funds so collected remain in escrow 
in place of the check; that on or about the first day of 
September, 1902, the defendant furnished abstracts to the 
land, and that on or about the 5th day of the same month 
the plaintiff notified the defendant that the abstracts were 
not satisfactory, and that they did not show that the de- 
fendant had good and sufficient title to the land; that he 
then notified the defendant that he would not accept said 
title or proceed further in carrying out the agreed con- 


tract of sale, and demanded of defendant, and-of the said 
5 
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bank, the return of the said $1,000 so as aforesaid left 
in escrow, and the cancelation of the said agreement; that 
the defendant refused and still refuses to cancel the agree- 
ment and have said money returned to the plaintiff. The 
petition also contains a general allegation that the plain- 
tiff has performed all the conditions of said agreement on 
his part, but that the defendant has failed as aforesaid to 
perform his part thereof. The damages are laid at $1,300. 
The petition contains a second cause of action, but it 
need not be noticed at this time. 

On the 23d day of February, 1903, the defendant having 
failed to answer, a default was entered against him, al- 
though his attorney at the time appeared and tendered an 
answer. On the same day the defendant presented a mo- 
tion to set aside the default. It was supported by affida- 
vits and accompanied by an answer setting up a meritori- 
ous defense. The motion was allowed and leave given to 
answer. 

The answer is of unusual and unnecessary length. It 
admits the execution of the written contract set out in 
tlfe petition, that it was deposited in a Sioux City bank, 
but denies specifically that it was placed there in escrow 
for the reasons and for the purpose alleged by the plaintiff, 
and avers that it was left there for the reason that the 
plaintiff was unable at that time to pay more than $1,000 
of the cash payment required by the contract, and required 
ten days to pay the remaining $1,500, and that the con- 
tract was deposited in said bank with the understanding 
that it would be delivered to the plaintiff when he had 
paid the remaining $1,500, which was to be paid within 
ten days froin the execution of the contract. The answer 
also denies that the plaintiff deposited his check in said 
bank in escrow, but alleges that the check was given in 
part payment of the cash payment. mentioned in the con- 
tract. It denies that defendant’s title to the land was de- 
fective, and alleged affirmatively that his title thereto is 
clear and perfect, with the exception of certain mortgage 
liens, which the defendant was to pay out of the money re- 
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ceived from the plaintiff on the purchase price. The 
answer contains a general denial of all allegations not ad- 
mitted or qualified. The answer also contains what is 
denominated a counterclaim, but it will not be necessary 
to notice it at this time. 

A cross-petition was filed with the answer, which it will 
be necessary to notice at length. It is as follows: 

“Against the plaintiff the defendant alleges: (1) The 
making of said written contract, a copy of which is set — 
out in the petition, which was entered into by the plaintiff 
and defendant on the 23d day of August, 1902; the defend- 
ant further alleges that he performed all that said contract 
requires of him up to the present time, and that he will 
perform all that it required by said contract hereafter, 
and that on or before March 1, 1908, he will make and 
tender to the plaintiff a good and sufficient warranty deed 
to all the property described in said contract, with a clear 
and perfect title thereto, which is all that can be required 
of the defendant by the terms of said contract. (2) He fur- 
ther alleges that all that plaintiff had done on his part by 
way of performance of said contract is the payment to 
the defendant of the sum of $1,000 which was paid at the 
time of signing said contract, that there remains now 
due and payable on said contract the further sum of 
$4,000 which the plaintiff refuses to pay; that he declares 
his intention not to further perform his part of said 
contract, and continues to disregard and repudiate its 
terms; that there will be due upon said contract the fur- 
ther sum of $5,000 March 1, 1903, and at the time the 
plaintiff is required by the terms of said contract to ex- 
ecute and deliver to the defendant his two promissory 
notes, one for $16,000, with interest at 5 per cent. payable 
semiannually, and the other for $10,120, with interest at 
54 per cent. per annum, both due March 1, 1903, and to 
execute mortgages upon the real estate sold to him to 
secure the payment of said notes, all of which the plaintiff 
declares he will refuse to do, and asserts his intention to 
repudiate said contract. Wherefore, the defendant prays 
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the court for a decree against the plaintiff requiring him 
to specifically perform said contract in all its terms and 
conditions, and to pay said sums of money now due upon 
said contract, and to pay the sum of money to become 
due March 1, 1903, and to execute said notes and mort- 
gages in compliance with the terms of said contract, and 
he prays the court for such other and further relief against 
the plaintiff as shall secure the performance of said con- 
tract, and, if the plaintiff fails and refuses to perform 
- said contract within 30 days from the signing of the decree 
requiring him so to do, that then the court shall render 
judgment against the plaintiff for the full amount unpaid 
upon said contract, to wit, $35,120, together with interest 
at 7 per cent. thereon, and costs of suit.” 

The reply is a general denial. Afterwards the defend- 
ant filed the following amendment to his cross-petition: 
“Comes now the defendant and, leave of court being first 
obtained, files the following amendment to his answer and 
counterclaim: (1) He alleges that on March 1, 1903, and 
at all times he was, and has been, and is now ready and 
willing in all particulars to perform said contract on his 
part, but alleges that he did not on March 1, 1903, or at 
* any other time, make and tender to the plaintiff a deed 
as provided in said contract, for the reason that prior to 
that time the plaintiff repudiated his said contract and 
refused to perform its terms or make any further pay- 
ments on the purchase price of said land as required by 
the terms of said contract, and the defendant avers that 
he was able, willing and ready on said Ist day of March, 
1903, to make a clear and perfect title to the plaintiff for 
all of said land, and to make and deliver to the plaintiff 
a good and sufficient warranty deed therefor, and would 
have done so, except for the plaintiff’s persistent refusal 
to perform said contract on his part and his avowed pur- 
pose to repudiate the same. The defendant alleges that 
he is still willing and ready to perform his contract, and 
convey to plaintiff a clear and perfect title to all of said 
real estate, as soon as the plaintiff makes the payments 
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of the purchase price as required by the terms of said con- 
tract. Wherefore, in addition to the prayer of his original 
and cross-petition, the defendant prays the court for the 
additional relief, if the plaintiff fails to specifically per- 
form his said contract within a time fixed by the court’s 
decree, then the defendant be given judgment against the 
plaintiff for the full amount of the balance due on the pur- 
chase price of said land, and that all plaintiff's rights, title 
and interest in said lands, and all his equities therein, be 
foreclosed and forever barred, and that such judgment 
be established as a lien upon said land as in proceedings 
to foreclose a mortgage, and that special execution issue 
for the sale of all the plaintiff’s rights, interests and 
equities in all said real estate, for the satisfaction of such 
judgment, interest and costs, so far as the same will ex- 
tend, and that he have judgment for any deficiency, and 
general execution to satisfy any unpaid balance that re- 
mains due after the sale of said property, and for all other 
orders and relief as justice and equity require in the 
premises.” 

A trial was had to the court without a jury which re- 
sulted in a finding for the defendant and a decree for 
specific performance. The plaintiff brings the case here 
on error. 

The first assignment of error is that the court erred 
in setting aside the default. The motion to set aside the 
default was accompanied by an answer setting up a meri- 
torious defense, and appears to have been supported by 
affidavits. The affidavits are not preserved by bill of ex- 
ceptions, and for that reason cannot be considered at this 
time. This is a rule that is reiterated at almost every 
sitting of the court. Mercantile Trust Co. v. O'Hanlon, 58 
Neb. 482; Reid, Murdock & Co. v. Panska, 56 Neb. 195, and 
cases cited. Every presumption is in favor of the correct- 
ness of the order of the district court, and, in the absence 
of evidence showing that its discretion was abused, the 
presumption that it was properly exercised in this instance 
will prevail. The plaintiff, however, insists that it was in- 
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cumbent upon the defendant to preserve the evidence on 
this motion. We know of no rule of practice that requires a 
party to preserve the evidence for the use of his adversary. 

The next contention of the plaintiff is that the court 
erred in permitting the defendant to file an amended peti- 
tion. This contention is based on two grounds: (1) That 
the facts set out in the amendment existed at the time the 
original answer was filed: (2) that the amendment pre- 
sents another and different cause of action than that set 
up in the original cross-petition. The first objection could 
be urged against almost any amendment offered to a plead- 
ing, because, ordinarily, an amended as distinguished from 
a supplemental pleading is based on facts which existed 
when the original pleading was filed. Consequently, to 
sustain that objection would be, practically, to deny the 
right to amend. As to the second, it cannot be fairly said 
that the amendment presents another and different cause 
of action than that set up in the original answer and cross- 
petition, because the identity of the cause is clearly pre- 
served and the relief asked is substantially the same. It 
is possible that it did present issues which would have 
to be supported, and which the plaintiff would have to 
meet, by different testimony than that required by the 
issues tendered in the_ original cross-petition, and it is 
possible that the plaintiff would have been entitled to a 
continuance on that ground, had he asked it, but it does not 
seem that he applied for a continuance, at least he does 
not complain of a refusal of a request for a continuance. 
There seems to be no merit in the contention that the court 
erred in permitting the amendinent. 

The decree is next assailed on the ground that it is not 
supported by the cross-petition and the amendment thereto. 
We have set out the pleadings in substance and we are sat- 
isfied that they are amply sufficient to sustain the decree. 
In this connection we might notice another assignment of 
error, which is based on the denial of a motion made by 
the plaintiff to strike certain portions of the prayer to 
plaintiff’s amendment to the cross-petition. The prayer 
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is.no part of the pleading, tenders no issue, and neither 
adds to nor takes from the evidence required of either 
party. We aré unable to perceive how the denial of this 
motion could in any way prejudice the plaintiff. 

Another assignment, argued at some length, is that the 
decree is not supported by the findings, in that the court 
did not find that the defendant had performed his part 
of the contract, or any fact that would excuse such per- 
formance. The answer to this is that at the close of spe- 
cific findings in favor of the defendant is a gencral finding 
in favor of the defendant which, if it stood alone, is suf- 
ficiently broad to support a decree in his favor. 

A further contention of the plaintiff is that the findings 
of the court necessary to support the decree are not sus- 
tained by sufficient evidence. He insists that it is estab- 
’ lished by the evidence that after the contract was drawn 
up and signed it was left in the bank at Sioux City, with 
the understanding that it was not to become effective until 
the defendant had procured abstracts showing clear title 
to the property in question, and satisfactory to the plain- 
tiff. The testimony of the plaintiff is to that effect, but 
he is flatly contradicted by the defendant. The defendant’s 
version of the transaction is that after the contract was 
made and signed it was found that the plaintiff was unable 
to pay the full amount of the first payment, the receipt 
of which was acknowledged in the contract, but could 
only pay $1,000, and asked a week or ten days to pay the 
remaining $1,500. This was agreed to, whereupon the 
plaintiff paid $1,000, and his copy of the contract was left 
in the bank at Sioux City, with instructions to the effect 
that upon the payment of the remaining $1,500 it was to 
be delivered to him. The objection to delivering it to him 
at the time being that on its face it showed the receipt 
by the defendant of the full amount of the first payment. 
The defendant’s story is corroborated by the cashier of 
the bank, as well as by many facts and circumstances ap- 
pearing in evidence, and we think the evidence upon this 
branch of the case clearly preponderates in his favor. 
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But the plaintiff contends that the evidence shows that 
the title which the defendant proposed to convey was de- 
fective, and, consequently, a decree for specific perform- 
ance in favor of the defendant is inequitable and errone- 
ous. We are unable to concur in this view. The defects 
upon which the plaintiff relies in support of this contention 
are: (1) An omission in a deed forming part of the chain 
of title to state whether the grantor therein, a woman, was 
married or single; (2) another deed forming a link in the 
chain of title purports to have been given by certain par- 
ties described in the deed as widow and only heirs of one 
in whose name the title stood of record at the date of the 
conveyance; (3) a mortgage lien on the land, or a part 
of it, for $8,500 in favor of Connecticut Mutual Life Insur- 
ance Company; (4) a trust deed to secure the payment of 
$400 annually to defendant’s mother during her lifetime, 
constituting a lien on the land. As to the first it appears 
to be frivolous. We are unable to see how it is material, 
on the question of the title to this land, whether she was 
married or single when she executed the deed. It is not 
claimed that any portion of it constituted a family home- 
stead. If she were single, and otherwise competent, there 
can be no question as to her right to convey. If married, 
she could convey in the same manner and with like effect 
as if she were single. Comp. St. 1905, ch. 73, sec. 42. 
Her husband’s contingent right as tenant by curtesy 
stands on a different footing than that of the wife’s 
inchoate right of dower. The surviving wife takes dower 
in all lands whereof the husband was seized at any time 
during the marriage, unless lawfully barred (Comp. St. 
1905, ch. 23, sec. 1), whereas the husband’s right of curtesy 
extends only to lands whereof his wife was seized in her 
own right at the time of her death. In other words, 
while the wife, if a resident of the state, must join the 
husband in a conveyance, or execute a separate convey- 
ance, in order to cut off her right of dower; by her own 
conveyance and without the concurrence of her husband 
she may convey good title to the lands owned by her, unless 
the property be a homestead. 
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As to the second defect, it is not claimed that the 
grantors named in the deed did not stand in the relation 
there stated to the party who had died seized of the land, 
but merely that it does not thus appear on the paper title. 
So far as the abstract itself is concerned, it shows how the 
grantors were described in the deed, by recital which 
would be of as much weight, at least, as the recital omitted 
from the other deed, namely, whether the grantor was 
married or unmarried, upon which plaintiff places so- 
much stress. Aside from the recital in the deed, two 
affidavits were produced from parties having knowledge 
of the facts which show that one of the grantors was the 
surviving wife of said decedent, that he had died intestate, 
and that the other grantors are his only children, save a 
posthumous child, which died when less than two years 
old. The proof by affidavit is of the character usually re- 
quired to cure such defects, and we think was amply suf- 
ficient to satisfy any reasonable person. 

As to the two mortgages, it sufficiently appears that 
the plaintiff was apprised of them when the negotiations 
leading up to the contract were in progress, and that it 
was understood between the parties that the one to de 
fendant’s mother should be released on or before March 1, 
1903, and the other paid off and discharged out of the 
payments then and previously made by the plaintiff on 
the purchase price of the land. The first was in fact re 
leased in September, 1902, about two weeks from the date 
of the contract. As to the other mortgage, as it was to 
be satisfied out of the payments which the plaintiff was to 
make, so long as he is in default on such payments he is in 
no position to complain that it has not been satisfied, espe- 
cially so long as the balance which would still remain un- 
paid on the purchase price is largely in excess of the lien 
of the mortgage. 

The abstract furnished is in evidence; it was passed 
upon and approved by plaintiff’s attorney, except as to the 
mortgage of the insurance company, and, subject to that 
exception, which as we have seen is not available to the 
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plaintiff at this time, shows a good and merchantable title 
in the defendant. The objections to it appear to be 
captious, and, judging from the entire record, seem to have 
been raised rather because the plaintiff desired to escape 
from the contract than because of any fear that the title 
he had agreed to purchase was not good. 

Many assignments are based on the reception of evi- 
dence which the plaintiff insists was incompetent. But it 
is well settled that the reception of incompetent evidence, 
in a trial to a court without a jury, is not reversible error, 
when there is sufficient competent evidence to sustain the 
findings. Little, if any, incompetent evidence was received 
in this case, and the competent evidence is ample to sus- 
tain the findings and decree. For these reasons, it is un- 
necessary to go into this assignment with greater particu- 
larity. 

It is recommended that the decree of the district court 
be affirmed. 


DUFFIE and JACKSON, CC.; concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 


AFFIRMED, 


The following opinion on motion for rehearing was 
filed June 8, 1906. Former judgment vacated and judg- 
ment of district court reversed. Motion for rehearing 
overruled: 


JACKSON, C. 


For the first time our attention is called to the fact that 
the defendant has at all times retained possession of the 
land covered by the contract, which he now seeks to have 
specifically enforced. It is now insisted that an account 
should have been taken of the rents and profits, and the 
amount credited to the plaintiff on the payments required 
to be made by him. By the terms of the contract and the 
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decree the deferred payments draw interest, and it would 
seem to be inequitable that the defendant should be al- 
lowed interest and at the same time enjoy the rents and 
profits of the real estate. Craig v. Greenwood, 24 Neb. 
557. It does not appear, however, that this matter was 
brought to the attention of the trial court, nor has counsel 
pointed out any basis in the record for a computation of 
the rents and profits. But as the decree itself is in form 
defective, in that it provides only for performance on the 
part of the plaintiff and not on the part of the defendant, 
we think the ends of justice would be served by vacating 
the decree of the district court and remanding the cause, 
with directions to permit the plaintiff to file a supple- 
mental bill for an account of rents and profits and to 
deduct the amount thereof from the payments required 
of the plaintiff, and to enter a decree for specific perform- 
ance on the part of both the plaintiff and the defendant. 

It is therefore recommended that the former judgment 
of this court.and the decree of the district court be va- 
cated, and the cause remanded, with directions to permit 
the plaintiff to file a supplemental bill for an account of 
the rents and profits to be credited on the payment to be 
made by the plaintiff, and to enter a decree accordingly 
for specific performance on the part of both the plaintiff 
and the defendant. 


By the Court: For the reasons stated in the foregoing 
opinion, the former judgment of this court and the decree 
of the district court are vacated, and the cause remanded, 
with directions to permit the plaintiff to file a supple 
mental bill for an account of the rents and profits to be 
credited on the payment to. be made by the plaintiff, and 
to enter a decree accordingly for specific performance on 
the part of both the plaintiff and the defendant, and the 
motion for rehearing is overruled. 


JUDGMENT ACCORDINGLY. 
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_ IN RE ESTATE OF CALISTA E. Scort. 
SARAH M. BROWN ET AL V. MATILDA E. HARMON.* 


Firep Frepruary 22, 1906. No. 14,146. 


1. Administrators: APrOINTMENT: APPEAL. The administrator of an 
estate is an officer of the court, and in making the appointment 
the court is required to exercise a reasonable discretion. Upon 
appeal to the district court from an order appointing an admin- 
istrator, the issue presented by the appeal is one for the court, 
and stould not be submitted to a jury. 


2. Letters of administration should ordinarily be granted to the 
widow or next of kin where the application for such appoint- 
ment is timely, but where the next of kin are unable to agree 
upon an administrator, and in the exercise of its discretion the 
probate court appoints some one other than the next of kin, the 
appointment should not be disturbed on appeal, unless it ap- 
pears that there has been an abuse of such discretion. 


Error to the district court for Lancaster county: 
Epwarp P. HoLMES, JuDGE. Affirmed. 


Berge, Morning & Ledwith, for plaintiffs in error. 
Stewart & Munger, contra. 


JACKSON, C. 


Calista E. Scott died intestate in Lancaster county 
April 30, 1904. Her heirs were Sarah M. Brown, Matilda 
E. Harmon and Lucinda Kemble, daughters, A. L. Scott, 
a son, and W. L. Scott, a grandson. A. L. Scott was a 
resident of Thayer county. Sarah M. Brown, Lucinda 
Kemble and A. L. Scott joined in a petition to the county 
court of Lancaster county, requesting the appointment 
of A. L. Scott as administrator of the estate of their 
parent. Matilda E, Harmon filed a counter petition, ob- 
jecting to the appointment of Scott for the sole reason 
that he was a nonresident of Lancaster county, and re 


*Rehearing denied. See opinion, p. 30, post. 
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quested the appointment of Henry Harkson. After hear- 
ing, Harkson was appointed upon a finding that he was 
a more suitable person and competent to act as such ad- 
ministrator. An appeal was taken to the district court, 
where the appointment of Harkson was confirmed, and 
Scott and his sisters, Mrs. Brown and Mrs. Keinble, 
prosecute error, 

In the district court Matilda E. Harmon moved that the 
case be placed on the docket for the trial of cases without 
a jury. This motion was sustained. The record distloses 
that the order of the court was that the case be transferred 
to the equity docket. Plaintiffs in error demanded a jury 
trial, which was denied. 

Two questions are presented by the petition in error: 
First, the absolute right of Scott upon the record to be 
appointed administrator of his mother’s estate; and, 
second, the denial of a jury trial in the district court. 
There is considerable force in the contention of plaintiffs 
in error that the county court should have appointed 
Scott administrator of his mother’s estate. The applica- 
tion was timely, and his qualifications were not put in 
question. The county judge seems to have acted entirely 
upon the assumption that it would best conserve the in- 
terests of the estate to appoint a resident of Lancaster 
county. That condition alone ought not to deprive the 
next of kin of the right to administer the estate of their 
ancestor. There is, however, a degree of discretion vested 
in the county court in the appointment of administrators, 
and we find no such abuse of discretion as would justify 
a reversal in the case at bar. 

Coming to the question of a right to a jury trial, our 
view is that the trial court adopted the proper procedure. 
The case of Sheedy v. Sheedy, 36 Neb. 373, which it is 
urged supports the demand of the plaintiffs in error for a 
jury, in our judgment is not in point. On principle the 
questions involved in the appointment of an administra- 
tor are easily distinguished from those arising out of an 
allowance to the widow. It is true that this proceeding is 
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not equitable, but the question of the qualifications of a 
person to administer upon an estate is purely a question 
for the court. An administrator is an officer of the court. 
The appointment is one resting in sound discretion, and 
it would be anomalous to hold that such discretion must 
be controlled by the verdict of a jury. 

We find no reversible error in the record, and recom- 
mend that the judgment of the district court be affirmed. 


DUuFFIE and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 


The following opinion on motion for rehearing was filed 
June 8, 1906. Motion overruled: 


Administrators: APPOINTMENT: DiIscrRETION. When the next of kin dis- 
agree as to the selection of an administrator, and the court ap 
points one requested by one of the next of kin, it will not be 
presumed upon appeal, in the absence of any evidence upon that 
point in the record, that the court has abused its discretion in 
making the appointment. . 


SEDGWICK, C. J. 


In the brief upon the motion for rehearing it is insisted 
that the statement in the opinion that there is “a degree of 
discretion vested in the county court in the appointment of 
administrators” is not applicable to this case. It is un- 
doubtedly true, as stated by the supreme court of Wiscon- 
sin in Welsh v. Manwaring, 120 Wis. 377, that the right 
of administration is not inherent, but statutory. The 
statute is mandatory, and must be followed by the probate 
court. Our statute provides that: “Administration of 
the estate of a person dying intestate shall be granted to 
some one or more of the persons hereinafter mentioned, 
and they shall be respectively entitled to the same in the 
following order: First, the widow, or next of kin, or both, 
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as the judge of probate may think proper, or such person 
as the widow or next of kin may request to have appointed, 
if suitable and competent to discharge the trust.” Comp. 
St. 1905, ch. 28, sec. 178. Where the preference of ap- 
pointment is given by the statute to two or more per- 
sons, or classes of persons, in the alternative the probate 
court has a discretion in the matter. 18 Cyc. p. 83. In 
this case there are four persons equally entitled to prefer- 
ence in the appointment of an administrator. These per- 
sons did not agree, and the statute provides that the pro- 
bate court may appoint one of these four persons, or such 
person as they may request to have appointed. One of 
the four persons entitled to preference requested the ap- 
pointment of the person appointed by the court. In such 
case, where there is a disagreement among the parties 
entitled to name the administrator, and the appointment 
is of one chosen by some of these parties, we think that 
the presumption ought to obtain, in the absence of any 
proof to the contrary, that the court in making the ap- 
pointment has properly exercised its discretion. 
The motion for rehearing is 
OVERRULED. 


FARMERS & MERCHANTS INSURANCE COMPANY Y. SARAH 
R. Bopcer.* 


FILep Fespruary 22, 1906. No. 14,151. 


Insurance Policy: Breacn: Watver. A policy of tornado insurance, 
containing a provision that if the buildings insured be or be 
come vacant or unoccupied the policy shall be null and void, 
does not become absolutely void upon a violation of such con- 
dition, unless the insurer chooses to take advantage of the for- 
feiture; and where, after loss under such a policy, the company 
issuing the same, being informed of the loss as well as the 
breach of condition, cancels the policy and retains the premium 
up to and including the time of the loss, it will be held to be 
a waiver of the breach of condition. 


*Rehearing allowed. See opinion, p. 35, post. 
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Error to the district court for Buffalo county: Bruno 
O. HOSTETLER, JUDGE. Affirmed. 


Halleck F. Rose, for plaintiff in error. 


ELC. & H. V. Calkins, contra. 


JACKSON, C. 


Plaintiff in error issued an insurance policy to the de- 
fendant ‘in error, providing for indemnity in case of loss 
occasioned by winds, cyclones or tornadoes. The policy 
contained these stipulations: 

“Tt is agreed that if the assured shall have, or hereafter 
accept, any other insurance on the above mentioned prop- 
erty, whether valid or not, or if the above mentioned 
buildings be or become vacant or unoccupied, or be used 
for any other purpose than that mentioned in said appli- 
cation, without consent indorsed hereon, * * * in 
each and every one of the above cases, this policy shall 
be null and void. Nor will this company be liable for any 
cyclone, tornado, or windstorm loss or damage on build- 
ings in course of erection unless fully inclosed, nor for 
buildings or their contents, except said buildings rest on 
good and substantial foundations, securely inclosed so as 
not to admit of an unnecessary current of wind circu- 
lating through or under them, nor for buildings or their — 
contents covered, in whole or in part, with hay, straw, 
thatched or board roof, nor for the blowing down of de- 
fective chimneys, loose clapboards, shingles or window 
blinds.” 

The form of the policy admits of its use for either fire 
and lightning, or tornado insurance, or both. The build- 
ings insured by the policy were at the time the policy was 
issued occupied by a tenant, who afterwards vacated the 
premises, and while they were vacant one of the buildings 
was damaged by a windstorm, and thereupon the assured 
made proof and submitted to the company a proposition 
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for arbitration, according to one of the provisions of the 
policy. Upon receipt of the proof the company sent the 
following communication to the assured: 

“Lincoln, Neb., April 19, 1904. Sarah R. Bodge, Kear- 
ney, Nebraska. Dear Madam: We received a notice from S. 
S. St. John of a claim purporting to have been made by you 
on property covered by policy No. 101,634, having been al- 
leged to have been occasioned by wind. We sent a repre- 
sentative of this company to investigate the matter, and 
upon arriving he found the place vacated, no one living in 
the house, barn or on the premises, and from inquiry from 
the neighbors he learned that no one had been living there 
since last February. You are aware that such vacancy is in 
direct violation of the conditions of your policy, and no 
company without special permission ever intends to cover 
such a risk. In addition, our representative ascertained 
that the property was in poor condition and in most places 
uninsurable. Repairs had long been needed, but nothing 
seems to have been attended to. We are inclosing you a 
draft for $6.35, Which is the unearned part of the premium 
on your policies, $3.10, $3,25, and desire to cancel same im- 
mediately. Upon receipt of this, kindly forward the policy, 
and oblige, Yours truly, L. P. Funkhouser, Secretary. 
Cancelation of policies, 101,634, 3.10; 99,630, 3.25.” 

Action was instituted on the policy, resulting in a judg- 
ment favorable to the assured, from which the company 
prosecutes error. . 

It is sought to sustain the judgment of the trial court 
on three grounds: First, because the provision in the policy 
avoiding the insurance in the event the buildings were or 
should become vacant applies only to insurance against fire, 
and was not, within the contemplation of the parties, in- 
tended to apply to tornado insurance; second, if it was 
intended to apply to tornado insurance, that it is imma- 
terial, because the vacation of the buildings does not in- 
crease the hazard as a tornado risk; and, third, if it was, 
within the contemplation of the parties, intended to apply 
to ee insurance and is material, that it was waived 
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when the company, upon the cancelation of the policy, re- 
tained the preminm up to and including the time of the 
loss. If the defendant in error is correct as to the latter con- 
tention then it becomes unnecessary to examine the former. 
In Home Fire Ins. Co. v. Kuhlman, 58 Neb. 488, it was 
held that a fire insurance policy, providing that it should 
be void if the buildings be or become vacant or unoccupied, 
does not upon a violation of such condition become abso- 
lutely void, unless the insurer chooses to take advantage of 
the forfeiture; and where an insurance company, after loss 
and upon being informed of a breach of a condition in its 
policy providing for forfeiture, canceled the policy but re- 
tained the preminm beyond the date of breach of the con- 
dition and up to and including the date of the loss, such 
action on the part of the company amounted to an estoppel 
and should be held to be a waiver of the breach of condi- 
dition. The total amount of insurance provided by the 
policy in suit is $500; the total premium paid was $5; the 
policy was dated May 17, 1902, and would expire by its 
terms May, 17, 1907. It appears from the evidence that 
prior to the loss now in litigation the assured had sus- 
tained a loss upon which payment had been made by the 
insurance company. The only evidence on that branch 
of the case is the testimony of one witness, as follows: 
“Q. Do you know whether or not Mrs. Bodge received for 
another windstorm loss under this policy $25? A. Well, 
I ain’t sure it was exactly $25, it was pretty near that, I 
think. Q. Do you remember about when that was paid? 
A. I should think it was 15 months ago, something like 
that. Q. It was a windstorm loss paid on this same iden- 
tical policy? <A. Yes, I think it applied Q. On the 
house? A. On the granary, might have been partly on 
the granary and partly on the barn. It wasn’t much over 
$20, I don’t think, of course, I couldn’t remember the exact 
amount.” The company had earned the full premium on 
any amount of loss paid under the provisions of the 
policy, and the policy would be in force for the balance of 
the term only upon the difference between the amount so 
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paid and the face of the policy. If the amount of loss 
paid by the company was $20, then the policy was in force 
for $480; if the amount paid was $25, then the policy was 
continued in force for $475. The amount of unearned 
premium returned was $3.10. On April 19, 1904, the date 
when the premium was so returned, computing the loss pre- 
viously paid by the company at $20, it had earned of the 
premium paid by the insured $1.89, leaving the amount of 
unearned premium $3.11. The loss now in litigation oc- 
curred on the 8th day of April, 1904. The trial court doubt- 
less found that the amount of premium retained by the com- 
pany was sufficient to carry the policy beyond the date 
of the loss, and such finding is not without support in the 
evidence, although the amount of prior loss paid exceeded 
the sum of $20, and applying the rule of Home Fire Ins. 
Co. v. Kuhlman, supra, we find that the retention of such 
premium under the circumstances amounted to a waiver of 
the breach of the conditions of the policy, and we recom- 
mend that the judgment be affirmed. 


DUFFIE and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED, 


The following opinion on rehearing was filed February 
8, 1907. Former judgment of affirmance vacated and judg- 
ment of district court reversed: 


1. Insurance Contract: Construction. A stipulation in a contract for 
tornado, cyclone and windstorm insurance that the policy shall 
be void in case the buildings insured become vacant is material 
to the hazard and will be enforced. 

: Watver. The cancelation of a, policy of insurance after 

loss and notice of facts occurring before loss constituting a for- 

feiture, coupled with the return of unearned premium from date 
of forfeiture, does not constitute a waiver of the forfeiture. 


JACKSON, C. 


A former opinion in this case is reported, ante, p. 31. 
Our conclusion was there put upon the ground that the 
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insurance company had waived a forfeiture of the policy 
by an attempted cancelation after notice of loss, and re- 
taining the premium up to and including the time of loss. 
A rehearing has been allowed and we find from further 
consideration that, owing to a mistaken method of calcu- 
lating the unearned premium, we were in error in holding 
that the insurance company retained the premium to cover 
the period of the loss. The case must therefore stand upon 
the other questions presented on behalf of the plaintiff in 
error. It appears that after notice of loss the company 
sent a representative to make an investigation, and after 
receiving his report wrote the assured the following letter: 


“Lincoln, Neb., April 19, 1904. Sarah R. Bodge, Kear- 
ney, Nebraska. Dear Madam: We received a notice from 8. 
S. St. John of a claim purporting to have been made by 
you on property covered by policy No. 101,634, having 
been alleged to have been occasioned by wind. We sent 
a representative of this company to investigate the matter, 
and upon arriving he found the place vacated, no one 
living in the house, barn or on the premises, and from 
inquiry from the neighbors he learned that no one had 
been living there since last February. You are aware that 
such vacancy is in direct violation of the conditions of 
your policy, and no company without special permission 
ever intends to cover such a risk. In addition, our repre- 
sentative ascertained that the property was in poor con- 
dition and in most places uninsurable. Repairs had long 
been needed, but nothing seems to have been attended to. 
We are inclosing you a draft for $6.35, which is the un- 
earned part of the premium on your policies, $3.10, $3.25, 
and desire to cancel same immediately. Upon receipt of 
this kindly forward the policy, and oblige, Yours truly, 

“LL. P. Funkhouser, Secretary. 

“Cancelation of policies 161,634, 3.10; 99,630, 325.” 


Jt is insisted on behalf of the defendant in error that 
this letter amounts to a waiver of the forfeiture provisions 
of the policy, and we are cited to the case of Home Fire 
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Ins. Co. v. Kuhlman, 58 Neb. 488, in support of this conten- 
tion. Some of the language employed in the opinion would 
seem to sustain the position of the defendant in error, 
but a careful reading of the entire opinion has convinced 
us that the decision was grounded upon the fact that the 
insurance company in that case, after notice of loss, under- 
took to cancel the policy, and in so doing retained the 
preniium up to a time after the loss occurred, a state of 
facts altogether different from those here presented. The 
contract involved covers loss by cyclones, tornadoes. and 
windstorms; the policy is written on what is termed a com- 
bination form that might be used either for fire and light- 
ning, or cyclone, tornado and windstorm insurance, or for 
all. The stipulations of the policy, in so far as they are 
important to the determination of the case, are as follows: 

“And it is agreed that if the assured shall have, or here- 
after accept, any other insurance on the above mentioned 
property, whether valid or not, or if the above mentioned 
buildings be or become vacant or unoccupied, or be used 
for any other purpose than that mentioned in said appli- 
cation, without consent indorsed hereon, or if the property 
be or shall hereafter become mortgaged or incumbered, 
or if the same be or hereafter become involved in litigation, 
or upon the commencement of foreclosure proceedings, or 
in case any change shall take place in the title, possession, 
or interest of the assured in the above mentioned property, 
or if this policy shall be assigned, or if the risk be in- 
creased in any manner, except by the erection of additions 
and repairs to dwelling and of ordinary out-buildings, 
without consent indorsed hereon, then, in each and every 
one of the above cases, this policy shall be null and void. 
Nor will this company be liable for any cyclone, tornado, 
or windstorm loss or damage on buildings in course of 
erection except fully inclosed, nor for buildings or their 
contents, except said buildings rest on good and sub- 
stantial foundations, securely inclosed so as not to admit 
of an unnecessary current of wind circulating through or 
under them, nor for buildings or their contents covered, 
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in whole or in part, with hay, straw, thatched or board 
roof, nor for the blowing down of defective chimneys, 
loose clap-boards, shingles, or window blinds.” 

It will be observed that some of these provisions are 
general and others limited in their application, and it is 
argued on behalf of the defendant in error that only such 
provisions as are limited to cyclone, tornado and wind- 
storm insurance apply to that class of insurance. We 
cannot, however, so construe the contract. It is plain 
that the special provisions quoted as applicable to tornado, 
cyclone and windstorm insurance were intended as addi- 
tional conditions to those that are general in terms. We 
do not wish to be understood as saying that a disregard 
of any one of the general provisions would work a for- 
feiture of windstorm or cyclone insurance, but we should 
give effect to those stipulations which are material to the 
risk. At the time the policy in suit was issued the build- 
ings covered by the insurance were occupied by a tenant; 
they later became vacant and were vacant at the time of 
the loss. The question as to whether the vacancy of the 
buildings increased the hazard is the vital question in the 
case, and we think it did. In Seaton v. Hawkeye Ins. Co., 
69 Ta. 99, and Republic County M. F. Ins. Co. v. Johnson, 
69 Kan. 146, 76 Pac. 419, the identical question was in- 
volved, and in each case it was held that the stipulation 
against vacancy was material. They are both well-rea- 
soned cases and we are satisfied that the conclusion reached 
is correct. 

The plaintiff had judgment, from which the insurance 
company prosecuted error. Giving effect to the stipula- 
tion against vacancy contained in the contract, the judg- 
ment was erroneous, and we recommend that.our former 
opinion be vacated, the judgment of the district court re- 
versed and the cause remanded. 


DUFFIE, C., concurs. 


By the Court: For the reasons stated in the foregoing 
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opinion, the former judgment in this cause is vacated, the 
judgment of the district court reversed and the cause re- 
manded. 

REVERSED, 


JOSEPH L. LOCKE ET AL. V. JAMES J. SKOW. 
FILep Fepruary 22, 1906. No. 14,162. 


1, Bonds: CoNSIDERATION: EstopreL. One who executes a bond under 
circumstances that would estop him to assert its invalidity for 
want of consideration cannot, in an action upon the bond, avoid 
liability on the ground that the plaintiff is cstcpped to assert 
that there was any consideration for the bond. United States 
Fidelity & Guaranty Co. v. Ettenheimer, 70 Neb. 147. 


: Peririon: Surricrency. In an action for the breach of the 
conditions of a bond, one of which was that the defendant would 
satisfy the judgment, if judgment be rendered against him on 
appeal, the petition is not open to demurrer because it does not 
show the rendition of a judgment which could be paid, where 
it does show the breach of another condition actionable inde- 
pendently of the liability to satisfy or perform the judgment. 


Error to the district court for Gage county: WILLIAM 
H. KeLuicar, JUDGE. Affirmed. 


S. D. Killen, J. E. Cobbey and G. M. Johnston, for plain- 
tiffs in error. 


E. O. Kretsinger and Sackett & Spafford, contra. 


JACKSON, C. 


James J. Skow sued Joseph L. Locke in county court 
for the unlawful possession of real estate and had judg- 
ment for the restitution thereof on March 20, 1900. Locke 
caused to be executed, filed and approved in the county 
court a bond for the purpose of perfecting an appeal to 
the district court. The bond, after reciting the jadement, 
contained these conditions: “Now, therefore, we * * 
do promise and undertake to the said James J. Skow that 
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said defendant shall prosecute said appeal to effect, and 
without unnecessary delay, and that said defendant, if 
judgment be adjudged against him on the appeal, will 
satisfy such judgment and costs, and pay a reasonable 
rent for the use and occupation of the premises aforesaid 
to the said plaintiff.” The plaintiff assailed the bond 
as being insufficient in law, but his objections were over- 
ruled, and a transcript of the proceedings had in the 
county court was filed in the district court within the 
time allowed for perfecting an appeal. Locke remained 
in possession of the premises until the 11th day of De 
cember, 1900, when the district court, on motion of the 
plaintiff, dismissed the appeal for want of jurisdiction, 
this court having in the meantime held that the statute au- 
thorizing an appeal to the district court in actions for the 
forcible detention of real estate was unconstitutional, and 
that the district court acquired no jurisdiction in such 
cases by appeal. No proceedings having been taken to 
reverse or modify the judgment of dismissal, the action of 
the district court became final, and the defendant in error 
thereupon instituted an action in the district court against 
Locke and his sureties on the bond. The material allega- 
tions of the petition contained a recital of the judgment in 
the county court; the execution and approval of the ap- 
peal bond; the judgment of dismissal by the district court; 
that Locke had sole and exclusive use, possession and oc- 
cupation of the premises, and obtained the rents and 
profits therefor by reason of the execution and approval 
of the bond from its execution until the 11th day of De- 
cember, 1900; that the reasonable price and value of such 
use and occupation during the period was $280; that the 
defendant had failed, neglected and refused to pay the 
reasonable rent for such use and occupation, and the costs 
of the proceedings; that no part of the same had been 
paid, except the sum of $150 to apply on the costs; that 
there was due and unpaid costs amounting to $23.50; and 
the plaintiff prayed judgment for $303.50, with interest. 
Issues were joined, and a trial to the court and a jury 
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resulted in a verdict and judgment favorable to the plain- 
tiff. Locke and his sureties prosecute error. 

Four questions are discussed and urged as a reason 
why the judgment of the district court should be reversed : 
Yirst, that the petition does not state a cause of action; 
second, the alleged bond is not a statutory bond; third, it 
contains none of the elements of a common law bond, 
that there was no mutuality, and that by the action of the 
defendant in error it was prevented from becoming effect- 
ive in securing a trial on appeal; and, fourth, that the 
sureties are not liable because the consideration which in- 
fluenced them to sign failed, that is, the alleged bond did 
not procure for Locke a trial de novo. 

It is said that the petition is insufficient because it does 
not appear from the allegations that a judgment was ren- 
dered in the district court that could be satisfied by pay- 
ment, and the case of German Nat. Bank v. Beatrice Rapid 
Transit & Power Co., 69 Neb. 115, is cited in support of 
that contention. A comparison, however, of the bond in 
that case with the one now under consideration discloses 
a marked difference in the language and conditions of the 
two bonds. The condition of the bond in the case cited 
being: “Now, if the said Beatrice Rapid Transit & Power 
Company shall prosecute this appeal with effect, and with- 
out unnecessary delay, and shall pay whatever judgment 
may be rendered by the court. upon dismissal or trial of 
said appeal, then the above obligation to he void, other- 
wise to remain in full force and effect.” And it was held 
that because the petition did not show a judgment ren- 
dered in the appellate court requiring payment, the peti- 
tion did not state a cause of action; while in the case at 
bar the bond contained a provision that, in case judg- 
ment was rendered against the defendant, the principal 
and his sureties would pay a reasonable rent for the use 
and occupation of the premises to the plaintiff. Irom the 
nature of the action such a promise furnished the principal 
consideration for permitting the defendant to remain in 
possession of the premises, and had the case been tried 
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in the district court de novo and judgment there entered 
for the plaintiff, as in the court below, it is obvious that 
the liability of the sureties would have been something 
beyond that of a compliance with the judgment in the dis- 
trict court; there would still be a liability for the use and 
occupation-of the premises. The promise to pay rent was 
a separate promise and was supported by a distinct con- 
sideration. The petition recited that by reason of the 
undertaking the said Locke remained in the possession 
of the premises and enjoyed the rents and profits there- 
from; that the value of such use and occupation was the 
sum of $280, no part of which had been paid. It dis- 
closed the final determination of the action, in which the 
bond was given, adversely to the principal in the bond. 

There is some claim that the petition is insufficient 
because it does not show a delivery of the bond and an 
acceptance on the part of the obligee. The question of 
delivery is purely one of intention. Did the obligors in- 
tend the instrument to become operative as a bond? To 
hold that they did not would be to discredit the evidence 
furnished by their own acts in procuring the same to be 
approved. That the bond was accepted, and the course of 
the obligee influenced and controlled thereby, is conclu- 
sively shown by the fact that he refrained from asserting 
his right to the possession of the premises involved in 
the litigation until the dismissal of the appeal in the dis- 
trict court. The contention that the petition does not 
state a cause of action cannot be sustained. 

The remaining questions may be disposed of together. 
It is not important that the bond is not a statutory bond, 
because the obligation would be good at common law unless 
the plaintiff in error is estopped from maintaining an 
action thereon, and it is seriously urged that he is so 
estopped by reason of the fact that the appeal to the dis- 
trict court was dismissed on his own motion. In United 
States Fidelity & Guaranty Co. v. Ettenheimer, 70 Neb. 
147, it was held that “one who executes a bond under cir- 
cumstances that would estop him to assert its invalidity 
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for want of consideration cannot, in an action upon the 
bond, avoid liability on the ground that plaintiff is 
estopped to assert that there was any consideration for 
the bond.” In principle that case cannot be distinguished 
from the one at bar, although that case proceeded to the 
supreme court before its dismissal. The present chief jus- 
tice, speaking for the court in that case, said: 

“If the defendant obtained no other benefit of his at- 
tempted appeal, he, at least, was enabled to present the 
question to this court, and in the meantime retained the 
possession of the premises in dispute. The object of the 
undertaking was to protect the plaintiff against two 
sources of possible injury: (1) he would be subjected to 
expenses in the district court, which would be unnecessary 
if the judgment already rendered should finally stand as 
the law of the case; (2) he would, while the proceedings 
were pending, be deprived of the possession of the premises 
which had been awarded to him by the judgment of the 
justice.” 

The order dismissing the appeal in the forcible deten- 
tion proceedings was a judgment within the meaning of 
the bond, and we hold that there was both a consideration 
for the bond and a breach of the conditions thereof; that 
the judgment of the district court was right, and we recom- 
mend that it be affirmed. 


DUFFIE and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 
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JOHN P. O’NEIL ET AL. V. STATE OF NEBRASKA, 
Firep Marca 8, 1906. No. 14,441. 


1, Intoxicating Liquors: UntaAwruL Satz: Evipence. Where in a pros- 
ecution fora violation of the provisions of section 20, ch. 50, Comp, 
St. 1905, entitled “Liquors,” intoxicating liquor is found and 
seized in the possession of the accused, or is shown to have been 
in his possession and kept by him at his place of business, by 
other competent evidence, the statutes make such possession, 
when not satisfactorily explained, presumptive evidence of guilt, 
and such possession and keeping may be sufficient to sustain a 
conviction. Peterson v. State, 68 Neb. 251. 


It igs not every kind of possession of in- 
toxicating liquor, however, that raises the presumption that it 
was kept for an unlawful purpose; and when the evidence on 
the part of the prosecution shows that the liquor in question 
was not kept by the accused, and that his possession of or con- 
nection with it was of such a nature that he could not have 
sold or disposed of it unlawfully, and that such Hquor, when 
seized, was not in his possession, but was rightfully in the pos- 
session of another, such evidence alone will not sustain a convic- 
tion, 


Error to the district court for Boone county: JAMES N. 
PAUL, JUDGE. Reversed. 


James A. Armstrong and Critchfield & Reid, for plain- 
tiffs in error. 


Norris Brown, Attorney General, and W. T. Thompson, 
contra. 


BARNES, J. 


John P. O’Neil and Burch A. Baldwin were tried in 
the district court for Boone county on an information 
charging them jointly with a violation of the provisions 
of section 20, ch. 50, Comp. St. 1905, in manner as follows: 
“That the defendants, John P. O’Neil and Burch A. Bald- 
win, on the 28th day of June, 1904, in the county of 
Boone, and state of Nebraska, then and there being, did 
then and there, in the city of Albion, in said county and 
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state, keep and have in their possession, in a certain 
coal shed, then and there located upon the Union Pacific 
railroad right of way in said city, county and state, cer- 
tain vinous and intoxicating liquors, to wit, two barrels 
of wine, with the unlawful intent of them, the said John 
P. O’Neil and Burch A. Baldwin, of unlawfully dispos- 
ing and selling the same without having first obtained 
a license or a druggist’s permit therefor.” The trial re- 
sulted in a conviction, and they were each sentenced to 
pay a fine of $200, together with the costs of the prose- 
cution, and to stand committed to the jail of Boone county 
until said fine and costs were paid. To reverse said judg- 
ment they bring the case here by petition in error, and 
will hereafter be called the plaintiffs. 

Among the numerous errors assigned, it is contended 
by the plaintiffs that the trial court erred in overruling 
their motions to direct the jury to return a verdict of not 
guilty in their favor, and in refusing to so instruct the 
jury, because the evidence was insufficient to sustain a 
conviction. All of the testimony is before us in the form 
of a bill of exceptions, and it discloses the following un- 
disputed state of facts: The plaintiffs were copartners 
as retail druggists, and their place of business was situ- 
ated on Fourth street, in the city of Albion, in said county. 
On the evening of the 27th day of June, 1904, there came 
to the depot of the Northwestern Railway Company, in 
said city, two barrels of wine, consigned to the plaintiffs, 
upon which the charges of the common carrier for trans- 
poration were unpaid. The agent of the company de- 
livered the consignment in question to a drayman, doing 
business in that city, together with a statement of the 
charges thereon, with instructions to deliver the liquor to 
the plaintiffs on the payment of the said charges. It ap- 
pears that the plaintiffs had theretofore rented a bin in 
a coal shed, situated upon the Union Pacific Railroad 
Company’s right of way, and were using the same as a 
cort of warehouse; that the drayman to whom the agent 
of the railroad company delivered the liquor had a key 
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to this so-called warehouse; that at the general direction 
of one of the plaintiffs he placed the liquor therein and 
on the following morning called upon the plaintiffs, pre- 
sented the expense bill, informed them that he had placed 
the wine in the warehouse, and demanded payment thereof. 
They objected to the expense account, and refused to ac- 
cept the consignment. As soon thereafter as the dray- 
man could conveniently do so, he informed the agent of 
the railroad company of the situation, and was directed 
by him, as was his duty, to return the liquor to the depot. — 
He thereupon went to the so-called warehouse or coal bin, 
loaded the barrels of wine in question upon his dray, 
drove to the depot, and turned them over to the railway 
company. Shortly afterwards the wine in question was 
seized by the officer charged with the arrest of the plain- 
tiffs upon a complaint which was the basis of the informa- 
tion above quoted. 

The evidence shows, without question, that it was the 
custom of the agent of the railway company to entrust 
all consignments of freight to the aforesaid drayman for 
delivery to the consignees, with instructions, in case the 
expense bills and charges for transportation thereof were 
not paid, to return the goods to the railway company by 
10 o’clock on the following day. It was not shown that 
plaintiffs ordered the consignment of liquor from any 
one, or that they had paid anything therefor. The only 
possession of the wine they ever had was, at most, a 
mere joint constructive possession thereof with the dray- 
man during the time it was in the warehouse or coal 
bin. It was subject, all of the time, to the control of 
the drayman, with power on his part to return it to the 
railroad company in case the charges thereon were not 
paid. 

The state contends that the provision of the statute 
which makes the possession of intoxicating liquors pre- 
sumptive evidence of the violation of section 20 of the 
act in question, and subjects the person so found in 
possession thereof to the fine prescribed in section 11 of 
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the act, unless, after examination, he shall satisfactorily 
account for and explain the possession of such liquor, 
and that it was not kept for an unlawful purpose, when 
applied to the evidence in this case, requires us to sus- 
tain the judgment of the trial court. In support of this 
contention, the attorney general cites the case of Holt v. 
State, 62 Neb. 134. An examination of that case discloses 
that a traveling salesman of a South Omaha liquor house 
took an order from defendant Holt, in Grand Island, for 
a gallon of whiskey, collected the price thereof, and agreed 
to ship the same to him at said last named place; that 
he transmitted the order to his house, where the whiskey 
was put up in a suitable package and delivered to the 
railroad company, addressed and consigned to Holt, as 
per the agreement, with all charges for transportation 
prepaid. When the liquor arrived in Grand Island, a 
complaint was filed against the salesman, charging him 
_ with having sold the liquor to Holt in that city with- 
out a license or permit. A trial resulted in a conviction. 
The case was brought to this court by petition in error, 
where the judgment was reversed, it being held that the 
sale was made in South Omaha by the wholesale liquor 
house, and not by its traveling salesman in Grand Island. 

In the case at bar, there is no testimony showing a sale 
of the wine in question, and it appears that the carry- 
ing charges against the same were not paid, so that the 
railroad company was entitled to the possession of it, 
until its carrier’s lien for such charges was satisfied. It 
never waived its lien, and if it ever relinquished possés- 
sion of the goods, which is a matter of doubt, it at once 
regained the same. Peterson v. State, 64 Neb. 875, and 
Peterson v. State, 63 Neb. 251, are also cited by the state, 
and it is contended by the attorney general that, under 
the rule announced in those cases, the conviction herein 
should be sustained. In one of them the evidence showed 
beyond question that intoxicating liquors were kept by 
the defendant in his place of business, so that the pre- 
sumption contended for by the state obtained; while in the 
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other the possession of the liquor and the sale of it was 
admitted, and it was sought to justify the same or defend 
against the charge on the ground that the seller was the 
agent of a social club, and sold the liquor to members of 
the club only. So the authorities cited are of no assist- 
ance to us in this case. 

In the case at bar it must be conceded that whatever 
posession the plaintiffs may have had of the wine in ques- 
tion, it was not such a possession as could be designated 
a keeping of it; or, in other words, they cannot be said 
to have kept it either at their place of business or else- 
where; while the facts in evidence show they could not 
have sold, or otherwise disposed of it, and could have 
formed no purpose of so doing either in a lawful or un- 
lawful manner. No search warrant was ever issued in 
this case, and no intoxicating liquor was found in the 
plaintiffs’ possession. The evidence shows that, when the 
liquor in question was seized, it was not in their posses- 
sion, but in the possession of the railroad company. No 
evidence was offered or received showing or tending to 
show that the plaintiffs had any other intoxicating liquor 
in their possession at or about the time charged in the 
information, or that they ever were engaged in the sale 
thereof. The state’s evidence satisfactorily explained 
whatever possession the plaintiffs had of the consignment 
of liquor in question and was sufficient to rebut the pre- 
sumption invoked by the prosecution. 

The district court therefore erred in overruling the 
plaintiffs’ motions, and in refusing to instruct the jury 
to render a verdict in their favor of not guilty. This 
conclusion renders it unnecessary for us to discuss, ex- 
amine or determine any of the other assignments of error, 
and, for the foregoing reason, the judgment of the dis- 
trict court is reversed and the cause remanded for further 
proceedings according to law. 

REVERSED. 
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PAUL KLAWITTER V. STATE OF NEBRASKA. 
Fitep Marcu 8, 1906. No. 14,464. 


1. Rape: Evinence. The rule is settled in this state that in cases of 
rape unless the testimony of the prosecutrix is corroborated on 
material points, where the accused testifies as a witness on his 
own behalf and denies the charge, her testimony alone is not 
sufficient to warrant a conviction. Mathews v. State, 19 Neb. 330. 


2. Evidence examined, and held not sufficient to sustain the verdict 
of conviction. 


Error to the district court for Pierce county: JoHN Ff 
Boyp, JupGr. Reversed. 


A. R. Olson, for plaintiff in error. 


Norris Brown, Attorney General, and W. T. Thompson, 
contra. 


LETTON, J. 


The plaintiff in error was convicted of rape on a female 
child with her consent. To reverse this judgment he 
prosecutes error to this court. The principal error relied 
upon is that the verdict is not supported by sufficient evi- 
dence. 

The prosecutrix is a girl who was at the time of the 
alleged offense between 14 and 15 years of age. She tes- 
tifies that she first saw the defendant about the 1st of 
September, 1904; that about the 11th of September she 
was staying at the home of a Mr. Gutch in Pierce county; 
that two acts of sexual intercourse took place between 
her and the defendant with her consent, one while she was 
working for Mr. Gutch, and one a short time afterwards 
when she was at home and the defendant came there with 
a buggy and took her with him to a point near a Mr. 
Melchers. Her story as to the second time is contradic- 


tory and inconsistent as to the place where she met the. 
7 
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defendant, and the whole of the circumstances as narrated 
by her seem somewhat improbable, yet if she had been 
corroborated by other credible testimony we should be 
constrained to support the verdict. The rule is settled 
in this state that in cases of rape unless the testimony of 
the prosecutrix is corroborated on material points, where 
the accused testifies as a witness on his own behalf and 
denies the charge, her testimony alone is not sufficient to 
warrant a conviction. Jlathews v. State, 19 Neb. 330; 
Oleson v. State, 11 Neb. 276; Fisk v. State, 9 Neb. 62., 
But this rule is qualified by the other principle that it 
is not essential that she be corroborated by the testimony 
of other witnesses as to the particular act constituting 
the offense. It is sufficient if she be corroborated as to 
material facts and circumstances which tend to support 
her testimony and from which, together with her testi- 
mony as to the principal fact, the inference of guilt may 
be drawn. Fager v. State, 22 Neb. 332; Hammond v. 
State, 39 Neb. 252; Dunn v. State, 58 Neb. 807. 

The offense charged is a serious one and the defend- 
ant, if guilty, merits the severe punishment inflicted, but, 
on the other hand, it would be a denial of the defendant’s 
constitutional rights if he were committed to the peniten- 
tiary for a term of years without a fair trial, and unless 
his rights thereto had been properly preserved. The evi- 
dence of the prosecutrix is contradictory and somewhat 
improbable in itself. It certainly seems strange that this 
girl should go with a man almost a total stranger to her 
and submit herself to him upon his mere invitation. 
There is an entire lack of circumstances corroborative 
of the principal fact, and with the exception of the testi- 
mony of Dr. Myers there are no other circumstances 
proved which can in anywise be said to corroborate the 
testimony of the prosecuting witness as to matter of 
probative value. It is urged by the state that the tes- 
timony of her brother, a boy of 11 years, is corroborative 
of the prosecutrix, but his testimony is that the defendant 
came to their home with a buggy, and his sister went 
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with him, and he saw them come back again, while the 
girl herself on cross-examination describes specifically and 
with detail that on this occasion she and her. sister went 
to Melchers, and found the defendant there, and that she 
went with him from that place and did not go from home. 
She testifies that when they came home from Melchers two 
of her brothers saw and talked with the defendant, that 
. When she went to Melchers her sister left her with de- 
fendant and went home alone, that after the second act 
of intercourse she told Mrs. Gutch about it, yet none of 
these persons were called as witnesses to corroborate her 
statements. If this evidence was within reach it should 
have been produced. The defendant is directly corrob- 
orated by the witness Melcher as to his whereabouts at 
the times charged. Further, this witness says that de- 
fendant had a team but no buggy at his place. No effort 
was made to prove that the defendant or Melcher ever 
owned a buggy or that there was a buggy used by de- 
fendant at or about that time. It is true that Dr. Myers 
testified that it was his opinion from what the girl’s 
mother said, and from his examination of the parts on 
October 18, that the prosecutrix had had sexual inter- 
course, but this was a month afterwards and might be true 
and yet the defendant be innocent. Whether innocent or 
guilty he was entitled to have sufficient corroborative proof 
of the story of the prosecutrix so that a jury, not in- 
fluenced by the prejudice which usually prevails in cases 
of this nature, should be convinced beyond a reasonable 
doubt of his guilt. Viewing the evidence as a whole, 
we are satisfied that it is not sufficient to sustain the 
verdict of conviction. Upon a new trial the state will 
have an opportunity to produce further corroborative evi-_ 
dence if the story of the prosecutrix be true. 

But few objections were made by defendant’s counsel 
to the introduction of evidence and few exceptions taken. 
No instructions were requested by the defendant, and the 
jury were not told that the evidence of the prosecutrix 
required corroboration. The defendant has not assigned 
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for review any errors of law committed at the trial and 
hence we cannot consider any of these matters, but deem 
it proper to say that cautionary instructions should have 
been requested. 
The judgment of the district court is reversed and a new 
trial ordered. 
- REVERSED. 


JENS SILLASEN ET AL., APPELLANTS, V. WILLIAM H. WIN- 
TERER, APPELLEE. 


Fitep Marcu 8, 1906. No. 13,791. 


Continuing Trespass: INJuNcTIoN. Concerning simple acts of trespass 
equity has, in most cases, no jurisdiction, but, if the nature and 
frequency of trespasses are such as to prevent or threaten the 
substantial enjoyment of the rights of possession and property 
in land, an injunction will be granted. 


APPEAL from the district court for Keith county: Han- 
SON M. Grimes, JubGE. Iveversed with directions. 


Wilcor & Halligan, for appellants. 
Beeler & Muldoon and H. E. Goodall, contra. 


‘AMES, C. 


There is no dispute of fact in this case. Appellants 
are the owners of a contiguous body of land in Keith 
county around which, in 1903, they plowed a strip in in- 
tended compliance with, and for the purpose of securing 
the protection of, section 8, art. III, ch. 2, Comp. St. 1905, 
commonly known as the “Herd Law,” which reads as fol- 
lows: “That cultivated lands, within the meaning of this 
act, shall include all forest trees, fruit trees, and hedge- 
rows planted on said lands, also all lands surrounded by 
a plowed strip, not less than one rod in width, which 
strip shall be plowed at least once a year.” The strip 
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was not quite continuous, but there were some breaks or 
gaps in it which were filled or occupied by fences of the 
legal standard, so that the incompleteness of the strip was 
fully supplied within the intent and meaning of the stat- 
ute. There is some controversy whether the entire width 
of the strip was plowed upon the lands of appellants or 
whether it encroached to some extent upon lands of third 
and, as to this controversy, disinterested parties. We do 
not think the question is material. The object of the 
statute is not to promote cultivation of the soil, but to 
provide a substitute for a fenced inclosure which will suf- 
fice to notify the public that the land inclosed is privately 
owned and exclusively possessed. 

For some years prior to this time appellants and ap- 
pellee had occupied this and other lands belonging to the 
government, and to individuals, in common for grazing 
purposes, but when the inclosure above described had been 
made appellants notified appellee of the fact and required 
him to restrain his cattle from further trespass upon their 
land. Appellee not only expressly refused compliance 
with this request, but practically and continually disre- 
garded it by permitting his cattle, to the number of 150 
head or more, to trespass daily upon the inclosed lands, 
and confessed an intention to continue so doing in- 
definitely. There are no contract obligations involved 
in the suit. Appellants sought relief in the lower court 
by injunction, which was denied them apparently on the 
ground that they had an adequate remedy by an action at 
law for damages, and appellee was permitted to show by 
witness the annual rental value of the lands for grazing 
purposes. Such a procedure would amount in practice 
to compelling appellants to lease their land indefinitely 
for such annual compensation as a jury should see fit 
to award them and would be equivalent to taking private 
property, not for public, but for private use. We think 
that such is not only a principle that the courts will not 
sanction, but that it is one the practical application of 
which equity will prevent by injunction. It is, of course, 
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not intended to hold, nor does the plaintiff contend, that 
occasional acts of trespass, voluntary or involuntary, that 
are committed by a solvent person and that are suscepti- 
ble of compensation by damages recoverable in a common 
law action, will be restrained by injunction, but such 
are as far as possible from the nature of the injuries 
complained of in this action. These were voluntary tres- 
passes. It does not matter in such a case as this, in 
which an attempt is openly made wrongfully to appropriate 
the use and occupation in whole or in part of the plain- 
tiff’s land, whether the trespasser is solvent or insolvent. 
A landowner may deny himself a fortune, if he chooses 
so to do, to insure that his premises shall be put to only 
such uses as he desires, or that they may remain vacant 
or unoccupied. Concerning simple acts of trespass equity 
has, in most cases, no jurisdiction, but the rule is firmly 
established in this state and elsewhere that, where the 
nature and frequency of trespasses are such as to prevent 
or threaten the substantial enjoyment of the rights of pos- 
session and property in land, an injunction will be granted. 
Lynch v. Egan, 67 Neb. 541; Pohlman v. Evangelical 
Lutheran Trinity Church, 60 Neb. 364; Peterson v. Hope- 
well, 55 Neb. 670; Shaffer v. Stull, 32 Neb. 94; 4 Pomeroy, 
Equity Jurisprudence (3d ed.), sec. 1,357. Appellants 
might, indeed, have brought successive actions for damages 
from day to day as acts of trespass occurred, but damages 
in such cases would have been extremely difficult to meas- 
ure, and doubtless would not have been as great as the ex- 
pense of recovery, and the same would have been true of 
procedure by distraint of the animals damage feasant, if, 
indeed, the latter would have been at all practicable. The 
only practical remedy they would have had at law would 
have been to submit to the trespasses until the end of 
the grazing season, and then sue for the value of the use 
and occupation. But such a course instead of protecting 
their rightful and lawful possession, which is guaranteed 
to them by the constitution and laws of the land, presup- 
poses a practical abandonment and loss of it. 
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We recommend that the judgment of the district court 
be reversed and the cause remanded, with instructions to 
grant an injunction in conformity with the prayer of the 
petition. 


LETTON and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded, with instruc- 
tions to grant an injunction in conformity with the prayer 
of the petition. 

JUDGMENT ACCORDINGLY. 


REEVES & COMPANY V. EDWARD CURLER. 
Fritep Marcn 8, 1906. No. 14,147. 


Evidence examined, and held insufficient to support the verdict. 


Error to the district court for Red Willow county: 
Ropert C. Orr, JUDGE. Reversed. 


W. S. Morlan and W. #. Stewart, for plaintiff in error. 


C. FE. Eldred, Hall, Woods & Pound, and Starr & Reeder, 
contra. 


AMES, C. 


This is a proceeding in error to reverse a judgment for 
the plaintiff in the district court in an action to recover 
commissions as a sales. agent. The defendant corpora- 
tion is a dealer in traction engines, and had constituted 
the plaintiff its agent, at the village of Bartley and 
vicinity, by a written contract containing the following 
clause: “The party of the first part reserves the right to 
sell te any party in the above mentioned territory who 
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may come to their shop to buy, or send their orders direct 
to them, or any of their general agents; but when such 
parties have been solicited by. the said second party, then 
such agency may, on a satisfactory presentation of the 
claim, have such commission as the agency in making the 
sale will entitle him or them to.” Pursuant to this con- 
tract the plaintiff sold at Bartley, to Ginter Brothers, a 
second-hand engine which was incapable of doing the work 
required of it because of defective flues, for which sale he 
was paid commission for his service. The defendant, 
whose place of business was at Lincoln, was notified of the 
defect, and sent a mechanic named Williams to Bartley 
for the purpose of repairing the engine, which he was 
unable to do. One of the purchasers then proposed going 
to Lincoln and attempting to arrange with the manager 
of the company for an exchange of the old engine for a 
new one. Such an attempt was not or had not been so 
much as suggested by the plaintiff. On the contrary, when 
one of the purchasers asked if he thought it would be 
successful, he replied that “he did not know, but that he 
knew that it was their (the company’s) business, trading 
new stuff and taking second-hand stuff in exchange, and 
he had no doubt that it could be done.” One of the pur- 
chasers called up the manager and talked with him by 
telephone about the proposed exchange, and expressed an 
intention to go to- Lincoln for the purpose of attempting to 
effect it. The plaintiff was present, but did not talk with 
the manager, nor in any definite way with the purchasers, 
nor further than to discuss briefly and in. a general way, 
to the effect above related, the probability of an exchange 
being possible of accomplishment. One of the Ginters 
started for Lincoln on the same evening, and upon his 
arrival there traded the old engine for a new one, paying a 
difference in value in cash. The recovery is for commis- 
sions at a contract rate on the selling price of the new 
engine. The foregoing is the substance of all the evi- 
dence touching the matter in issue to which our attention 
has been invited. We fail to find in it any indications 
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that the plaintiff “solicited,” or promoted, or in any man- 
ner contributed toward the effecting of the exchange of 
engines, or was of any Service, actual or constructive, to 
either party in the transaction. The answer was a general 
denial, and the verdict is wholly unsupported by the evi- 
dence. 

It is recommended that the judgment of the district 
court be reversed and a new trial awarded. 


OLDHAM and EPPERSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and a new trial awarded. 


REVERSED, 


DANIEL L, CuatTT v. Nettie A. Ross. 
Fitep Marcu 8, 1906. No. 14,197. 


Review: HARMLESS Error. When the evidence is insufficient to sup- 
port an alleged counterclaim, the defendant cannot complain of 
errors in the giving or refusing of instructions having reference 
to it. 


Error to the district court for Buffalo county: BRUNO O. 
HOSTETLER, JUDGE. Affirmed. 


Hamer & Hamer, for plaintiff in error. 
Fred A. Nye and H, AM. Sinclair, contra. 
AMES, C. 


The plaintiff below, defendant in error here, was the 
owner of a tract of land which the defendant contracted 
to cultivate for a term, for a part of the produce, under- 
taking to gather and distribute the crop in a manner de- 
scribed in a written agreement between the parties. The 
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ground was cultivated, but the plaintiff complains that 
the defendant neglected properly to care for, preserve, and 
deliver her share of the produce, as he was required to do, 
and that he had failed in some respects in caring for the 
lands and certain buildings thereon, in all to her damage 
for a considerable sum, which this action was brought to 
recover. The defendant pleaded by way of counterclaim 
that, during the term, cattle belonging to the plaintiff were 
permitted by her to trespass upon the premises and destroy 
grain in stack and crib, and commit other depredations, 
to the injury of the defendant, for which he prayed dam- 
ages. There was a trial to a jury, and a verdict and judg- 
ment for the plaintiff, from which the defendant prose- 
cutes error. 

The record is rather voluminous, considering the amount 
involved in the controversy, and an exposition of the evi- 
dence in this opinion would hardly be justified by the cir- 
cumstances. We are convinced, however, from a careful 
examination of it that it is insufficient to sustain the 
counterclaim in any degree. There is, indeed, an entire 
absence of competent evidence tending to show that the 
plaintiff was ever the owner or custodian of any cattle, 
and there is affirmative evidence that she never was such. 
Errors assigned and urged upon the hearing have refer- 
ence to instructions given or refused concerning the 
counterclaim, but in view of the state of the evidence they 
are plainly immaterial. It is also assigned that the eyi- 
dence is insufficient to support the verdict, but the evidence, 
with reference to the cause of action set forth in the peti- 
tion, covers all the matters in issue, and, in so far as it is 
not undisputed in support of it, is conflicting, so that 
this court is not called upon to review it. 

We recommend therefore that the judgment of the dis- 
trict court be affirmed. 


OLDHAM and EPPERSON, CC., concur. 


By the Court: For the reasons. stated in the foregoing 
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opinion, it is ordered that the judgment of the district 
court be 
AFFIRMED. 


CiarK & LEONARD INVESTMENT COMPANY ET AL, APPEI- 
LEES, V. LYDIA LINDGREN ET AL., APPELLANTS. 


Firep Marcu 8, 1906. No. 14,201. 


1. Writ of Assistance: Lacnes. An objection that an application for 
a writ of assistance to put a purchaser at a judicial sale into pos- 
session has been too long delayed, is addressed to the sound dis- 
cretion of the court, and where it is not made to appear that new 
rights have intervened, or that the defendants have been preju- 
diced by the delay, such an objection will not be upheld. 


DISCRETION OF CourT. The grantee of a purchaser at a 
judicial sale is not necessarily incompetent to prosecute an ap- 
plication for a writ of assistance to put him into possession, 
and whether he shall be permitted so to do or not is a matter 
dependent upon circumstances and resting largely in the discre- 
tion of the court. 


‘ APPEAL from the district court for Hitchcock county: 
HANSON M. GRIMES, JUDGE. Affirmed. 


Starr & Reeder, for appellants. 
W. S. Morlan, contra. 


Ames, C. 


This ig an appeal from an order of the district court 
granting a writ of assistance to put a grantee of a pur- 
chaser at a judicial sale of lands, on a decree of mortgage 
foreclosure, into possession of the premises. The evidence 
consists of a stipulation of facts, from which it appears 
that the foreclosure proceedings were in all respects regu- 
lar, the defendants and appellants herein having been 
parties defendant thereto, making personal appearance in 
the action. 
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The premises were in April, 1899, conveyed by sheriff’s 
deed to one W. N. Johnson, a remaining defendant in the 
suit, who in March, 1903, conveyed them by warranty 
deed to Thomas E. Swarner. During all this time Lind- 
gren and Lindgren, husband and wife, who are appellants 
herein, and one of whom seems to have been the principal 
mortgage debtor, appear to have remained in possession, 
but whether by sufferance.or under what additional cir- 
- cumstances, if any, the record does not disclose, but the 
stipulation recites that after Swarner had obtained his 
deed from Johnson he presented it, together with the 
sheriff’s deed, to the Lindgrens “and demanded possession 
of said premises, and the defendants at that time, and 
at all times, refused to deliver possession of said premises 
to this applicant, but claimed to own the land.” After- 
wards Swarner begun an action ‘in forcible detainer 
against the Lindgrens in the county court, which, as the 
stipulation recites, was dismissed by the county judge “on 
the ground solely that a question of title was involved.” 
But we are left wholly in the dark as to what was the 
nature or extent of the appellants’ claim of title, or how 
or when it originated, or in what manner it arose. 
Swarner then made the present application to the district 
court in the original foreclosure suit, to which his grantor 
was a party defendant, for a writ of assistance to put him 
into possession. The defendants, Lindgren and Lindgren, 
appeared and filed a written objection to the jurisdiction 
of the court over their persons, and over the subject mat- 
ter of the proceeding, for the alleged reason that they 
had, shortly after the judicial sale, entered into a still 
valid and subsisting contract with the purchaser Johnson 
for the purchase of the Jand, of which contract they al- 
leged that Swarner had notice; and for the reason that 
an action in forcible detainer, instituted by Swarner to 
recover possession, had terminated in favor of the defend- 
ants. These allegations were denied by a paper filed by 
the applicant, and called a reply, and upon these plead- 
ings, if they may be so called, and upon the stipulation of 
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facts above mentioned, the matter was submitted to the 
court, who overruled the objections and granted the writ 
as prayed. There was a motion for a new trial which 
was overruled, and which seems to have been abandoned, 
the cause having been brought to this court by appeal. 

We suppose that it must be conceded that the paper 
filed by the defendants, considered merely as an objection 
to the jurisdiction of the trial court, was ineffectual. It 
would be a novelty to hold that a court is deprived of 
jurisdiction by a claim that the defendant has a good de- 
fense to the proceeding on its merits. The sole question 
presented upon the appeal, therefore, is whether the dis- 
trict court abused its discretion by granting the writ. For 
an answer to this question, recourse must be had solely 
to the stipulation of facts, which controverts no allegation 
of the petition, but contains merely the‘additional recital 
that at the time Swarner demanded possession the de- 
fendants “claimed to own the land.” We think that claim, 
wholly unsupported, amounts to nothing. They might 
have claimed to own the earth. It is said that in ancient 
times one did make such a claim, but that being destitute 
of evidences of title he was not allowed a hearing. The 
code expressly enacts (sec. 1021) that judgments in actions 
of forcible detainer “shall not be a bar to any future action 
by either party.” 

Two legal objections are made to the proceeding: One 
is that its beginning was too long delayed, but this goes 
only to the discretion of the court, which does not appear 
to have been abused in a case in which it is not shown 
that any new rights have intervened since the sale; the 
other is that the grantee of the purchaser was incompetent 
to make the application and that it could properly have 
been made by the latter only. This is a matter, too, which 
we think rests largely in the discretion of the court. A 
statute in this state has abolished the common law rule 
against conveyances of land in adverse possession, and 
actions are required to be prosecuted in the name of the 
real party in interest, and, when there has been a trans- 
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fer of the subject matter of a pending suit, the court may, 
in its discretion, allow a substitution of the transferee as 
a party in the action. We know no means by which, in 
this instance, the purchaser could have been compelled to 
prosecute the proceeding, and after having parted with 
his title he might, perhaps, have been held not to possess 
sufficient interest to enable him so to do. Finally, we do 
not discover that the defendants have suffered any wrong 
or prejudice in person or estate, and recommend that the 
judgment of the district court be affirmed. 


OLDHAM and Epperson, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED, 


W. E. JAKWAY v. RANSOM 8S. PROUDFIT.* 
Friep Marcr 8, 1906. No. 14,183. 


1. False representations as the basis of an action, whether for dam- 
ages or for the rescission of a contract, are such only as in some 
manner actually mislead the party to his damage. American 
Building € Loan Ass’n v. Bear, 48 Neb. 455, followed and ap- 
proved. 


2. Prejudicial Error. Action of the trial court in excluding testimony 
offered by the defendant examined, and held prejudicial. 


3, Instructions examined, and held prejudicial, 


Error to the district court for Lancaster county: ALBERT 
J. CorNISH, JUDGE. Reversed. 


Rose & Comstock and I. H. Hatfield, for plaintiff in 
error. 


Stewart & Munger, contra. 


*Rehearing allowed. See opinion, p. 67, post. 


VOL. 76] JANUARY TERM, 1906. 63 


Jakway v. Proudfit. 


OLDHAM, C. 


This was an action by Ransom 8. Proudfit, plaintiff 
in the lower court, to recover from defendant Jakway 
the consideration for the purchase price of 50 shares of 
capital stock of the Lincoln Incubator Company. The 
petition alleged that the purchase of the stock was induced 
by the false and fraudulent representations of the de- 
fendant concerning the indebtedness of the corporation; 
that, on the discovery of the deceit practiced upon plain- 
tiff by defendant, plaintiff rescinded the contract and 
tendered back the shares of stock. It was also alleged 
that the capital stock is of less value than it would 
have been had the representations relied upon been true. 
Defendant answered this petition with a plea of a subse- 
quent ratification of the contract of purchase by the 
plaintiff after full knowledge of the condition of the com- 
pany’s indebtedness, a general denial of any misrepresen- 
tation, and an allegation that plaintiff purchased the 
stock with full knowledge of the condition of the company. 
On issues thus joined, there was a trial to the court and 
jury, verdict for the plaintiff, and judgment on the ver- 
dict. To reverse this judgment defendant brings error to 
this court. 

There is no serious controversy in the testimony, ex- 
cept as to the subsequent ratification of the contract by 
the plaintiff after full knowledge of the condition of the 
company. On that issue there was a conflict of testi- 
mony, which was properly submitted to the jury, and we 
feel bound by the verdict on that question. 

The misrepresentation relied upon for a rescission of 
the contract was as to the liability of the company as 
indorser and guarantor of two notes, aggregating $1,000, 
executed by one Garoutte in payment for certain shares 
of capital stock in the corporation. The notes, when 
taken, had been cashed at their full face value at the 
Columbia National Bank, and were indorsed by the cor- 
poration. The notes were not due at the time of the 
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purchase of the capital stock by Proudfit, and the lia- 
bility of the company as indorser on these notes was not 
carried as a liability on the books of the corporation. 
There is no contention that any other liability was con- 
cealed from plaintiff by either defendant or the secretary 
of the corporation. It appeared from such of the evidence 
as was admitted by the trial court that these notes, which 
became due after the commencement of this suit, were 
paid by the maker at maturity. Defendant also offered to 
prove that the maker of the notes was worth over $250,000 
above all liabilities and exemptions, but this evidence was 
excluded by the trial court. And by instruction No. 5, 
given by the court on its own motion, the jury were told 
that, if they believed that defendant made the false repre- 
sentation alleged and that the same was a material induce- 
ment to plaintiff to purchase the stock in question, then 
it would be immaterial and no defense to the action that, 
subsequent to the commencement of the action, the Gar- 
outte notes were taken up and the Lincoln Incubator 
Company thereby relieved from liability thereon, unless 
they should find that the same was done in pursuance of 
a contract between the plaintiff and defendant. By in- 
struction No. 7 the court told the jury, in substance, that 
the fact of the solvency of Garoutte was wholly imma- 
terial. In other words, the court submitted the case to 
the jury on the theory that, if the representation of the 
indebtedness of the corporation was false and if such 
representation was relied upon by the plaintiff as an in- 
ducement to the contract, he was entitled to rescind, 
whether any actual damage accrued by reason of the mis- 
representation or not. On the contrary, defendant re- 
quested instructions which predicated plaintiff’s right of 
recovery on the fact that the re.resentation was false and 
that he had suffered material damage by reason of such 
false representation. All of these instructions were re- 
fused by the trial court, so that the only question at issue 
is whether a rescission of a contract is warranted for 
fraudulent representations inducing it, where no actual 
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damage is occasioned by such deceit. In 1 Story, Equity 
Jurisprudence (13th ed.), sec. 203, it is said: “And in 
the next place the party must have been misled to his 
prejudice or injury; for courts of equity do not, any more 
than courts of law, sit for the purpose of enforcing moral 
obligations or correcting unconscientious acts, which are 
followed by no loss or damage. It has been very justly 
remarked, that to support an action at law for a misrep- 
resentation there nust be a fraud committed by the de- 
fendant, and a damage resulting from such fraud to the 
plaintiff. And it has ben observed with equal truth by 
a very learned judge in equity, that fraud and damage 
coupled together will entitle the injured party to relief 
in any court of justice”” In Bispham, Principles of 
Equity (6th ed.), sec. 217, it is said that “fraud without 
damage is no ground for relief at law or in equity.” 
Again, in 2 Pomeroy, Equity Jurisprudence (3d ed.), sec. 
898, the rule is laid down that “the party must suffer 
some pecuniary Joss or injury as the natural consequence 
of the conduct induced by the misrepresentation. In 
short, the representation must be so material that its 
falsity renders it unconscientious in the person making 
it to enforce the agrcoment or other transaction which 
it has caused. T'rand without resulting pecuniary dam- 
age is not a ground for the exercise of remedial jurisdic- 
tion, equitable or legal; courts of justice do not act as 
mere tribunals of conscience to enforce duties which are 
purely moral. If any pecuniary loss is shown to have re- 
sulted, the court will not inquire into the extent of the 
injury.” In 14 Am. & Eng. Ency. Law (2d ed.), p. 140, it 
is stated: “Relief or redress will not be granted, either 
by way of rescission or by way of damages, at law or in 
equity, if it clearly appears that the party complaining 
has not sustained any pecuniary damages, nor. been other- 
wise put in any worse position than he would have oc- 
cupied if there had been no fraud; but.when we go beyond 
this broad proposition we meet with difficulties, and find 
some conflict, in the decisions.” While, as suggested in 
8 
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the authority last quoted, there is some diversity of opin- 
ion in the adjudged cases as to the nature of the damages 
which will warrant a rescission of a contract, the very 
great weight of authority, however, is in line with the 
text writers above quoted on the proposition that it must 
be an actual pecuniary damage, as distinguished from a 
nominal or theoretical injury. The rule in this state 
seems to be in harmony with the strong current of au- 
thority on this question. American Building & Loan 
Ass’n v. Bear, 48 Neb. 455, was an action for the rescission 
of a contract of purchase of shares of stock of the asso- 
ciation. The misrepresentations relied upon were as to 
the management of the corporation by well known aud 
eminent citizens of Iowa and Minnesota. In determin- 
ing the question of the right of rescission, Post, C. J., said: 

“False representations as the basis of an action, whether 
for damages or for the rescission of a contract, are such 
only as in some manner actually mislead the complaining 
party to his damage. ‘A statement made with intent to 
defraud a subscriber, but without that effect, is imma- 

terial; mere intent without damage is insufficient’ 1 
Cook, Stock and Stockholders (3d ed.), sec. 149. See, also, 
Keller v. Johnson, 11 Ind. 337; Robertson v Parks, 76 
Md. 118; Wainwright v. Weske, 82 Cal. 193.” 

_ This decision is in harmony with the holding in Lor- 
enzen v. Kansas City Investment Co., 44 Neb. 99, and is 
fully supported in principle by our later holding in Gerner 
v. Yates, 61 Neb. 101. 

"It follows from the above stated principles that the trial 
court erred in excluding the evidence offered by the de- 
fendant, and in giving paragraphs No. 5 and No. 7 of in- 
structions above set out. We therefore recommend that 
the judgment of the district court be reversed and the 
cause remanded for further proceedings. 


AMES and EPPERSON, CC., concur. 


By the Court: For the reasons given in the foregoing 
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opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings. 


REVERSED, 


The following opinion on rehearing was filed October 18, 
1906. Judgment of reversal adhered to: 


1. Contract: Fraup: Rescission, A purchaser of real or personal 
property is entiffed to the benefit of his bargain, in other words, 
to receive the identical property purchased; and where the 
vendor by fraud or false representations has conveyed to him or 
induced him to accept something not contemplated by his con- 
tract, he may rescind the sale and recover what he has paid, 
without showing that he has sustained any pecuniary injury 
or damage thereby. 


Rescission: Evipence, Where, however, a purchaser re- 
ceives what he actually purchased, and bases his right to rescind 
on some false representation as to its quality, condition, or mat- 
ter affecting its value, he must show that such representation 
was material, and that he was misled thereby to his injury and 
damage. 


3. Former conclusion, Jakway v. Proudfit, ante, p. 62, adhered to. 


BARNES, J. 


When this case was before us the first time it was con- 
sidered by Department No. .2 of the Commission. An 
opinion was prepared by Judge OLDHAM, and adopted by 
the court, reversing the judgment of the court below. 
Jakway v. Proudfit, ante, p. 62. A rehearing was or- 
dered, and the case has been presented to the court both 
upon printed briefs and oral arguments. The defendant 
in error in an able, comprehensive and exhaustive brief 
contends that our former opinion is wrong; that the rule 
there announced that “false representations as the basis 
of an action, whether for damages or for the rescission 
of a contract, are such only as in some manner actually 
misled the party to his damage,” is opposed to the great 
weight of authority, and should not be adopted. in this 
jurisdiction. Many cases are cited and quoted from to 
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sustain this contention, and it appears that there are two 
lines of decisions in this country, one holding that to 
justify a purchaser in rescinding his contract and suing 
to recover the price paid for the thing purchased, it is 
not necessary for him to show that he has sustained an 
actual pecuniary loss by reason of the false representa- 
tions, and the other holding that the false representations 
must have been material, and have misled the purchaser 
to his injury and damage. An analysis of the cases 
shows that, although there seems to be a conflict between 
them, yet, as a matter of fact, no such conflict exists, 
and they can easily be harmonized. In the first class of 
cases the holding is based on the rule that the purchaser 
is entitled to have the thing actually purchased. A per- 
tinent illustration of this rule is found in Hansen v. Allen, 
117 Wis. 61, where it is said: 

“Tt is enough to say that the plaintiff was entitled to 
have the particular piece of timbered land with a stream 
of water upon it which had been pointed out to him, and 
for which he actually contracted, instead of a different 
piece of land situated at some other place.” 

Again, in Bristol v. Braidwood, 28 Mich 191, where the 
defendant purchased a team of horses of the plaintiff, for 
which he gave a note of a third party, which he repre- 
sented was secured by a first mortgage, and it appeared 
that the representation was false, the note being in fact 
secured by a second mortgage, it was held that the plain- 
tiff was entitled to have what he bargained for, that is 
to say, a note secured’ by a first mortgage. We think 
these cases are sufficient to illustrate the rule that the 
purchaser is entitled to the benefit of his purchase, and 
is not obliged to accept something he did not buy. With 
this:rule we are in strict accord, and believe it to be in 
line with the great weight of authority in this country. 
Now, if the facts in the case at bar bring it within this 
rule, then the plaintiff was entitled to recover, and our 
former opinion should be reversed. It seems to us, how- 
ever, from a careful examination of the record, that the 
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defendant in error has not brought himself within this 
rule. Le purchased stock of the Lincoln Incubator Com- 
pany, and obtained the thing he purchased. The qucs- 
tion, then, is whether the alleged false representations 
were material, and misled him to his injury and dam- 
age. The record discloses that the defendant was seeking 
an investment, and to that end first approached one F. 
W. Brown, who was a stockholder and officer of the cor- 
poration; that he sought and obtained from Brown infor- 
mation as to the financial standing and condition of the 
company, together with the nature and extent of its busi- 
ness; that he disclosed to Brown his intention to purchase 
ap interest in the company and finance its affiairs, if he 
could obtain such an interest as he desired; that he was 
informed by Brown, and other officers of the corporation 
with whom he talked, that, perhaps, Jakway would sell 
his stock. Thereupon he spent several days investigating 
the books and the affairs of the corporation to ascertain 
its financial condition, and was told that the debts of 
the corporation did not exceed some $600 or $800. He 
also ascertained the substantial truth of this statement 
by an examination of the books, from which he claims to 
have made a memorandum statement. Thereupon he 
visited Jakway, and asked him what he would take for 
his stock in the corporation. He first offered Jakway 
$1,500 for his holdings, which was refused. He then 
offered him $1,800, which was also refused. Jakway then 
told the defendant that he would take $2,000 for his stock. 
Defendant said he would give it, and they agreed to meet. 
at noon of that day, at the office of the corporation, for 
the purpose of closing the deal and having the stock trans- 
ferred on the books of the company. The foregoing facts 
are undisputed. When they met at the office of the com- 
pany defendant claims that he exhibited his memorandum 
to Jakway, and asked him if it was correct, and he tes- 
tifies that Jakway told him it was. On the other hand, 
Jakway swore that he never made any such statement; 
that he did not know the financial condition of the com- 
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pany or the amount of its debts, because he was not the 
bookkeeper, and knew no more about it than was known 
by the defendant, himself. 

As to the allegation that Jakway represented that there 
had been paid into said corporation, upon certain stock. 
the sum of $1,000 in cash, when, in truth and in fact, 
the purchaser of said stock had not paid the sum of 
$1,000 in cash, but had given his promissory note to said 
corporation, for the same, which note said corporation 
had indorsed, sold and discounted at the Columbia Na- 
tional Bank of Lincoln, Nebraska, no evidence was intro- 
duced to snpport it. On the other hand, it appears that 
Proudfit, as soon as he obtained possession of the Jak- 
way stock, became very active in the company’s affairs; 
that in about a week thereafter he claims to have ascer- 
tained the fact that one L. W. Garoutte had purchased 
$1,000 worth of stock of the corporation; had given his 
notes, amounting to $1,000, in payment therefor; that 
the notes were indorsed by the company and sold to the 
Columbia National Bank, for which it received the sum 
of $1,000 in cash. He testifies that when he discovered 
this fact he was dissatisfied; that he informed the direct- 
ors of the company that the matter must be fixed up. It . 
appears that in answer to such demand Jakway was sent 
for, who agreed to take up the notes, and relieve the cor- 
poration of any possible contingent liability thereon. It 
appears that this arrangement was satisfactory, and was 
carried out in due time; that in accordance with his de- 
mands he was elected a director and treasurer of the cor- 
poration, which office was formerly held by Jakway; that 
he proposed to go forward and finance the concern in 
accordance with his original plan, if matters could be ar- 
ranged to his satisfaction. He testified in part as follows: 

“T told them that everything had to be cleared up, so 
it would be to my entire satisfaction in every respect. I 
positively said I would not continue with the company, 
except on condition that everything was cleared up, and to 
my satisfaction. Q. What were the things particularly 
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that you insisted on that should be cleaned up before you 
proceeded with the company? A. The main issue was the 
Garoutte notes. Q. Was there anything else involved? 
A. There was a receipt that did not look clear to me at 
the meeting at the Capital Hotel. Q. Relating to the 
McCarthy stock? A. Yes, sir. Q. Was there something 
in connection with that that you insisted on being cleaned 
up? A. Yes, sir.” 

Cross-examination: “Q.. You were present when you 
were elected a director, weren’t you? A. Yes, sir. Q. 
And present when elected treasurer? <A. Yes, sir. Q. 
And wasn’t one of the conditions you made as to going 
on with the company, and advancing $5,000 of your 
money, and procuring $10,000 more to promote this en- 
terprise, that you should also be manager of the business 
of the company? A. It was the condition that I should 
know all about its business. Yes, sir. Q. Didn’t you 
insist, also, that you would be business manager of the 
company in McCarthy’s place, and that McCarthy should 
resign his place? A. No, sir. I don’t know that I did. 
Q. Who would know, if you don’t—these people who have 
testified before about it? Who do you think would know, 
if you don’t know? A. I wanted it all cleaned up, and 
new officers elected, and everything of the kind. Q. You 
wanted to be elected manager didn’t you? A. I certainly 
wanted to have some voice in the matter.” 

From this-evidence it seems reasonably clear that de- 
fendant was not dissatisfied with the condition he ascer- 
tained to exist in reference to the Garoutte notes, but 
rather with his inability to secure the entire manage- 
ment of the curporation to himself. Again, it seems to 
us that, if it be conceded that the evidence shows that 
Jakway stated that the financial condition of the com- 
pany was, as disclosed by the memorandum, made by de- 
fendant, such representation was substantially true. We 
are of the opinion that this case should be ruled by Ameri- 
can Building & Loan Ass'n v. Bear, 48 Neb. 455. The 
opinion in that case is an able and exhaustive one, and 
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correctly states the rule of law which should be applied 
in cases where, as in the case at bar, the buyer obtains 
the thing purchased, and is compelled to rely for his right 
to rescind on false representations as to matters affecting 
its quality, condition or value. In such cases, the party 
inust have been misled to his injury or damage. To hold 
otherwise would enable a purchaser to rescind his con- 
tract for any misstatement of the vendor, however trivial. 
We would thus overturn the ordinary and well-estab- 
lished rules governing the purchase and sale of property 
of all kinds. 

It seems clear to us that the conclusion arrived at by 
our former opinion is sound and should be adhered to. 


JUDGMENT ACCORDINGLY. 


UNION PACIFIC RAILROAD COMPANY V. CHARLES NELSON. 


Firep Marcn 8, 1906. No. 14,196. 


1. Evidence examined, and held sufficient to sustain the judgment of 
the district court. 


9. Instructions examined, and held not prejudicial. | 


Error to the district court for Custer county: Bruno 
O. HosTeTLER, JUDGE. Affirmed. : : 


John N. Ba‘dwin, Edson Rich and John A. Sheean, for 
plaintiff in error. 


C. H. Holcomb, contra. 


OLDHAM, C. 


This was an action by the plaintiff in the court below, 
a shipper of live stock, against the defendant railroad 
company for damages alleged to have been occasioned 
by an unnecessary and negligent delay in transporting 
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a car-load of cattle from South Omaha, Nebraska, to Calla- 
way, Nebraska. There was a trial to the court and jury 
below, judgment for plaintitt for $61.70; and to reverse 
this judgment defendant brings error to this court. 

The facts underlying the controversy are that on Fri- 
day, October 9, 1903, plaintiff shipped a car-load of 
cattle from South Omaha to Callaway over defendant’s 
railroad. The car was transported to Kearney, Nebraska, 
over defendant’s main line where it was to be trans- 
ferred to a branch line to be delivered at Callaway. There 
was only one train a day on the Callaway branch, and 
this train leaves Kearney at about 6:30 A. M. When 
the main line train reached Kearney on Saturday, the 
train on the Callaway branch had departed, and, as there 
was no Sunday train on the branch line, the stock were 
unloaded and yarded there over Sunday. On Monday 
morning plaintiff loaded his cattle in the car before the 
train left Kearney for Callaway, and this car was in- 
cluded in the train when it was first made up. But the 
conductor of the train claimed that he had no authority 
to take the car without the shipping bill, which appeared 
to have been with the yardmaster. Plaintiff insisted on 
the car being taken and tried to find the yardmaster to 
get the car billed out, but failed to do so. Accordingly, 
the car was “kicked loose’ from the train and left stand- 
ing on the side-track until about 2 o’clock in the after- 
noon, when the cattle were unloaded, and again yarded 
until Tuesday morning, and then transported to Callaway. 
The only conflict in the evidence is as to whether it was 
the negligence of the yardmaster, or of the conductor of 
the train, in not sending the car to Callaway on Monday; 
and, as far as plaintiff’s right of recovery is concerned, 
it is wholly immaterial which of defendant’s employees 
was at fault, as the evidence clearly shows that the delay 
at Kearney on Monday was wholly unnecessary. 

The only objection urged against the instructions of 
the trial court is that they were given on a theory that 
there was evidence tending to show an unnecessary delay 
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in the shipment. We think this theory was the only one 
on which the court could have instructed under the evi- 
dence. There is a technical contention that the evidence 
shows that the delay, if any, occurred on the shipment 
from Kearney to Callaway, and not from Omaha to Calla- 
way as pleaded in the petition. This is purely specious, 
as the contract of shipment was from Omaha to Callaway, 
and any unreasonable delay at any intervening point in 
making this shipment is sufficient to constitute the cause 
of action alleged upon. 

As we are pointed to no reversible error in defendant’s 
brief, and as the quantum of damages awarded was very 
reasonable under the testimony, we recommend that the 
judgment of the district court be affirmed. 


AMES and EPPERSON, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED. 


GOTTLIEB WESSEL V. JOHN S. BISHOP. 
Firep Marcn 8, 1906. No. 14,123. 


1. Instructions: Review. Rulings of the court upon objections to in- 
structions given and refused examined, and held without error. 


2. Misconduct of Juror. Proof of mere indiscretion in the conduct 
of a juror is not sufficient to avoid a verdict, but the proof must 
show that his conduct is of such a character that prejudice may 
be presumed. 


Error to the district court for Lancaster county: LIn- 
COLN Frost, JUDGE. Affirmed. 


W. #. Stewart, for plaintiff in error. 


John S. Bishop, pro se. 
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ErpPeErson, C. 


The defendant in error sued the plaintiff in error for 
the value of his services as an attorney at law in several 
cases, in each of which the defendant or some member of 
his family was a litigant. Trial was had to a jury result- 
ing in a verdict and judgment for plaintiff, defendant 
in error. : 

The first assignment of error presented by defendant in 
his brief is the refusal of an instruction, the object of 
which was to take from the jury all consideration of an 
item of $10, charged by the plaintiff for his services in 
an action against the adult sons of the defendant. De- 
fendant’s sons were in jail, charged with crime, and upon 
the request of their sister plaintiff procured them bail, 
for which service he neither received nor charged a fee. 
He rendered no further service until the defendant em- 
ployed him to counsel and defend his sons. Defendant 
claims that the contract testified to by the plaintiff was 
within the statute of frauds, the same not being in writing, 
and the services rendered for another. Such evidence we 
think shows an original undertaking, in which the plain- 
tiff extended credit to the defendant, and therefore the 
contract was not within the statute of frauds. Williams 
v. Auten, 62 Neb. 832. 

2. Plaintiff in his petition admitted the receipt of $20 
upon account sued on, and upon the trial admitted the 
payment thereon of $2.50 additional. In his answer, de- 
fendant denied that he employed the plaintiff in the sev- 
eral actions alleged in the petition, except in one certain 
injunction suit in which plaintiff’s services were of a 
value not exceeding $25, which has been paid. The tes- 
timony of both litigants shows payment by defendant to 
plaintiff of sundry amounts covering a multitude of minor 
transactions and expenditures, some of which having no 
connection with the subject matter of this litigation. 
These items, aggregating $58, defendant contended should 
be credited to him upon the account sued on, and now al- 


16 NEBRASKA REPORTS. [VoL. 76 


Wessel y. Bishop. 


leges that the court erred in giving to the jury the instruc- 
tion containing the following language: “The burden is 
upon the defendant to prove any payments in addition to 
the $20, admitted in plaintiff’s petition, and in addition to 
the $2.50, admitted in his testimony.” He argues that by 
reason of this instruction the jury were at liberty to infer 
that the defendant had some burden or unusual duty in 
respect to the several items in excess of $22.50, composing 
the sum of $58. The reasons which the defendant gives 
for the purpose of showing error appear to us as good 
reasons for the giving of the instruction. The burden of 
proof was upon the defendant to show that the payments 
not specifically alleged in the pleadings, but testified to, 
were made in part payment of the claim sued on, instead 
of upon other items of indebtedness. 

3. As a further reason for reversal, defendant alleges 
misconduct on the part of the jury. The conduct com- 
plained of is stated in the affidavit of one of the jurors, 
as follows: “That throughout the deliberations of said 
jury on said cause, Mr. Minor S. Bacon, one of said jurors, 
repeatedly stated, in substance, that he never would agree 
to return a verdict for less than the whole amount claimed 
by the plaintiff, and was quite decided in trying to get 
the other jurors to agree with him. Said juror Bacon 
further statcd, in substance and effect, that he was himself 
an attorney, and had knowledge of the reasonableness of 
rates charged for legal services by the plaintiff in question 
in this action, and knew from his own experience that 
the plaintiff was entitled to recover all he sucd for in said 
cause. That while so deliberating in said jury room, said 
juror Bacon further said, in substance, that he was ac- 
quainted with the defendant, and knew that he was a hard. 
man to get along with, and that he had trouble with every- 
body he had dealings with, and was always in litigation.” 
This was corroborated by the affidavits of seven other 
jurors. The position of this lawyer juror, shown by the 
first paragraph of the affidavit, might have becn prompted 
by a fair and impartial consideration of the evidence; and 
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the facts stated in the third paragraph are clearly insuf- 
ficient to justify an avoidance of the verdict. Other facts 
shown .by the affidavit are of a more serious nature, but 
as the amount of the recovery is supported by sufficient 
evidence, and as the objectionable matter is limited to the 
opinion of the juror whose conduct is challenged, we can- 
not see our way clear to réverse the judgment of the lower 
court. Evidence as to the value of plaintiff’s services 
was given by lawyers of high standing at this bar, and 
varies only as to one item or fee of $100 sued for by plain- 
tiff; three witnesses fixing the value at a considerably 
larger sum, one at $75 and two at $25. Proof of mere in- 
discretion on the part of a juror is not sufficient to avoid 
the verdict; but the proof must show that his wrong is of 
such a character that prejudice may be presumed. The 
conduct complained of was very near the dividing line, but 
it is not clearly prejudicial. 

“Where a new trial is asked for on the ground of mis- 
conduct of a juror or of the prevailing party, the finding 
of the trial court in support of the verdict will not be set 
aside unless the evidence of misconduct is of a clear and 
convincing character.” Omaha Fair & Exposition Ass’n 
v. Missouri P. R. Co., 42 Neb, 105. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


AMES and OLDHAM, CC., concur. 


‘By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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DirMer & GUILFOIL, APPELLANTS, V. GRANT COUNTY ET AL, 
APPELLEES. 


Fitep Marcy 8, 1906. No. 14,126. 


Taxation: AssessMENT. The action of the county board of equaliza- 
tion in fixing the place for listing and assessment of personal 
property, under the provisions of section 42, art. I, ch. 77, Comp. 
St. 1905, will not be disturbed, unless an abuse of discretion is 
shown. 


APPEAL from the district court for Grant county: JOHN 
R. Hanna, Jupep. Affirmed. 


R. C. Noleman and W. L. Stark, for appellants. 
H. M. Sullivan and L. B. Unkefer, contra. 


EPPERSON, C,. 


This action originated before the board of equalization 
of Grant county upon the petition of M. E. Harmston and 
others, who petitioned the county board to assess to the 
appellants 1,500 head of cattle in Hyannis precinct and 
School District Number 1, instead of in Collins precinct 
and School District Number 3. The order of the county 
board granting the petition was sustained by the district 
court on appeal. 

The testimony of the appellants shows the following 
facts: Appellants resided in Collins precinct upon a cat- 
tle ranch owned by them. They also owned and operated 
another and a smaller ranch or farm in Hyannis precinct, 
separated, and at a distance of about 15 miles from the 
home ranch. That.the appellants are engaged in the busi- 
ness of buying, feeding and selling cattle, and owned in 
the spring of 1904, and for some time prior thereto, 4,000 
head of cattle, on account of which they were liable for 
assessment for revenue purposes in the year 1904. Ap- 
pellants used the Hyannis precinct ranch for the purpose 
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of producing hay, and for a winter and spring range for 
cattle, and from November, 1903, to about May 1, 1904, 
had there from 600 to 1,900 head of cattle. At times a 
number of cattle would be removed to the home ranch for 
dipping or other purposes, but soon thereafter the same 
or other cattle were returned, and in this way about 1,500 
head were kept upon the Hyannis ranch grazing over the 
meadows, valleys and hills in and near the same; until 
about the first of May, 1904, when they were shipped or 
' returned to the home ranch for summer grazing. Upon 
this ranch there is a small corral, stable and four wells, 
sufficient to supply water for the cattle, and also a small 
dwelling house used by the owners und their employees 
during the feeding and haying seasons. Section 42, art. 
I, ch. 77, Comp. St. 1905, provides: “In all questions that 
may arise under this chapter as to the proper place to list 
personal property, * * * if between several places in 
the same county, the place for listing and assessment shall 
be determined and fixed by the county board; * * * 
and when fixed in either case, shall be as binding as if 
fixed in this chapter.” This section makes it the duty 
of the county board to determine where within the county 
personal property shall be assessed, when questions arise, 
as in this case, and its decision will not be disturbed unless 
an abuse of discretion is shown. Under the facts stated 
above, the order of the county board, fixing Hyannis pre- 
cinct as the place for listing and assessing the 1,500 head 
of cattle, is reasonable and just. 

We therefore recommend that the decision of the dis- 
trict court be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons appearing in the fore- 
going opinion, the judgment of the district court is 


AFFIRMED. 
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W. T. Morris ET AL. V. ALFORD H. PERSILNG. 
FILED Marcy 8, 1906. No. 14,163. 


1. Chattel Mortgage: Sate BY Mortcacor. The making of a written 
contract by a mortgagor of chattels in possession, providing for 
the sale and future disposition of the property, and providing for 
the payment or satisfaction of the mortgage indebtedness, is 
neither malum in se nor malum prohibitum. 


2. Instructions: Review. The giving of instructions set out in the 
opinion held error. 


Error to the district court for Merrick county: JAMES 
G. REEDER, Jupch. Reversed. 


Patterson & Patterson, for plaintiffs in error. 
W. T. Thompson and George W. Ayres, contra. 


EPPERSON, C. 


Plaintiff sued the defendants in the district court for 
Merrick county to recover $200, which sum was advanced 
by plaintiff to defendants as part of the purchase price 
of certain property described in their written contract. — 
The contract was made October 24, 1903, and provided: 
“The said W. T. Morris and ©. A. Burke have sold and 
agree to convey by bill of sale on the first day of January, 
1904, their meat market and butcher business in Central 
City, Nebraska, including all fixtures therein,” ete. It 
also contained the following provisions: “A. H. Persing 
agrees to purchase said business and articles and to pay 
therefor the sum of $900 as follows, to wit, $200 cash, re- 
ceipt of which is hereby acknowledged, and shall further 
have the option of paying said balance of $700 in cash 
on the first day of January, 1904, or to pay $200 cash 
on said date and assume an indebtedness of $590 now ex- 
isting against said business and articles; the said W. T. 
Morris and C. A. Burke to retain possession of and con- 
duct said business until the first day of January, 1904.” 
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The indebtedness referred to consisted of a certain chattel 
mortgage held by one Wright, securing a note given by de- 
fendants for $500, payable “on or before July 1, 1904.” 
The mortgage had not then been filed of record, but plain- 
tiff had knowledge thereof. He sought to rescind his con- 
tract on the grounds that the defendants did not have 
the consent of the mortgagee to such sale; and alleges 
that he did not know on the date of contract that the 
mortgagee had authority to take immediate possession 
of the property upon a disposition thereof by mortgagors. 
The trial in the lower court resulted in a verdict and judg- 
ment for the plaintiff and defendants bring the cause to 
this court by proceedings in error. 

It is shown by the evidence that subsequent to the date 
of the contract, and before January 1, 1904, plaintiff re- 
quested the mortgagee to release the defendants from said 
indebtedness, and to accept plaintiff therefor, and that 
the mortgagee refused. The evidence further shows that 
on December 31, 1903, the plaintiff and defendants in- 
voiced the stock of meat preparatory to the delivery 
thereof to the plaintiff; and that the plaintiff made no’ 
further attempt to comply with the terms of the contract. 
These facts are uncontradicted. It also appears that the 
mortgagee had not, on January 1, 1904, given his written 
consent to the sale of the mortgaged property. Plaintiff 
testified that before January 1, 1904, he saw the defendant 
Morris, and told him that the mortgagee refused to take 
him, and defendant replied that he did not know what 
he would do if the mortgagee did not accept him. ‘This 
is denied by the defendant Morris. No other evidence was 
given to prove that plaintiff notified the defendants of his 
election to pay the $200 and to assume the mortgage in- 
debtedness. It will be observed that the contract did not 
provide that in case plaintiff elected to assume the mort- 
gage a release of the defendants from such indebtedness 
must be procured. There is a great difference between 
the assuming by a third party of an indebtedness and a 


novation. In the former, the liability of the original 
9 
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obligor to the obligee remains unchanged, in the latter, the 
original obligor is relieved. The option might have been 
exercised by plaintitf’s assuming the mortgage debt; in- 
stead of this he attempted to bring about a novation, 
which was not required. The mortgagee simply refused 
to release the defendants. He was not asked to do more. 

The court gave to the jury the following instruction: 
“Tf.in this case you find that the plaintiff did, in good 
faith, exercise said option and elect to pay $200 cash and 
assume an incumbrance of $500, and you further find 
that the owner of the incumbrance on said property re- 
fused to permit the plaintiff to exercise his said option 
above mentioned, then you are instructed that plaintiff 
will have the right to rescind said contract and recover 
from the defendants the money paid thereon.” This in- 

‘struction was not justified by the evidence. 

The court further instructed the jury, in substance, that 
it was the duty of the defendants to procure the consent 
in writing of the mortgagee to the making of the sale con- 
templated in the contract on or before January 1, 1904, 
and that in the absence of such consent defendants had 
no right to make such sale, and could not retain the said 
sum of $200. Section 9, ch. 12, Comp. St. 1905, prohibits 
the actual sale and disposition of mortgaged property 
without the written consent of the owner and holder of 
the debt thereby secured, but it does not prohibit the 
mortgagor from contracting for the future disposition of 
the mortgaged chattels. And the making of a written con- 
tract, wherein the mortgagor agrees to sell and deliver the 
mortgaged chattels at a future time, and in which the 
mortgage is contemplated and the payment or satisfaction 
thereof provided, is neither malum in se nor malum pro- 
hibitum. Under the terms of this contract, the plaintiff 
obligated himself to exercise one of two options therein 
expressed, and it was his duty at the time fixed by the 

‘contract to notify the defendants of his election, and de- 
mand of them the execution of the contract on their part. 
Then, and not until then, upon their failure to deliver to 
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him a legal and effective bill of sale which would enable 
him to enjoy the fruits of his contract, could he demand a 
rescission. 

The giving of each of the above instructions was error, 
and we therefore recommend that the judgment of the 
district court be reversed and the cause remanded to the 
district court for a new trial. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause is remanded for a new trial. 

REVERSED. 


JAMES K. P. PINE, APPELLEE, V. DANIEL MANGUS BT AL., 
APPELLANTS: 


Frren Maxrcn 8, 1906. No. 14,179. 


Mortgage: ASSIGNMENT: PAYMENTS TO Mortcacre. A mortgagee of 
real estate assigned its mortgage, and guaranteed the payment 
thereof, and thereafter collected the principal and interest, but 
failed to account therefor to its assignee, who instituted this ac- 
tion to foreclose the mortgage. Evidence examined, and held 
sufficient to show that the mortgagee was the agent of its as- 
signee, and the payments to it satisfied the mortgage indebted- 
ness. ; 


APPEAL from the district court for Red Willow county: 
Rosert C. Orr, JudGcH. Reversed with directions. 


Tibbets Bros. é Morey and W. 8. Morlan, for appellants. 
M. A. Hartigan and C. EH. Eldred, contra. 


EPPERSON, C. 


On the first day of March, 1888, a mortgage was given 
to the Guarantee Loan & Trust Company of Kansas City, 
Missouri, by one Mangus, coriveying 160 acres of land in 
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Red Willow county to secure the payment of a loan of 
$750 due in five years. The principal indebtedness was 
evidenced by one bond or note, which was made payable at 
the office of the mortgagee in Kansas City. The record 
shows the following undisputed facts: That on the 25th 
day of September, 1888, the mortgage was assigned to the 
appellee Pine, by the execution of an ordinary written as- 
signment, and the delivery of the bond, coupons and 
mortgage, and with the guaranty on the part of the mort- 
gagee, hereinafter referred to as the loan company, that 
the interest would be paid promptly, and the principal 
within two years after due. By mesne conveyance from 
the mortgagor, Mangus, the mortgaged property was on 
March 17, 1893, deeded to the appellant Gustofson, who 
tuok the title subject to the mortgage. Soon thereafter 
he paid $250 of the principal and obtained, by negotiation 
with the loan company, whose assignment to the appellee 
had not then been recorded, an agreement extending the 
time for the payment of $500 for two years from March 
1, 1893. The extension agreement was submitted by the 
loan company to him, and contained the following: “The 
Eastern Banking Company, J. K. P. Pine, the legal owner 
and holder, has agreed to and does extend the time of the 
payment of $500 thereof for a term of two years from 
March 1, 1893, the consideration being the loan as first 
made.” The coupons thereto attached were, however, 
made payable to J. K. P. Pine. This agreement and the 
coupons when signed and forwarded to the loan company 
which retained them until paid, when they were returned 
to Gustofson, with a written satisfaction of the mortgage 
signed and acknowledged by the loan company, and which 
was duly recorded November 7, 1896. None of these 
payments, either of principal or interest, unless it be the 
interest maturing September 1, 1893, were remitted by the 
loan company to the appellee, nor did he know of such 
payments being made. On the 3d day of July, 1897, the 
appellee caused his assignment to be recorded in the office 
of the register of deeds of Red Willow county ; and on the 


Vow. 76] JANUARY TERM, 1906. 85 


Pine v. Mangus, 


20th day of October, 1899, instituted this action in the 
district court for Red Willow county to foreclose the 
mortgage, alleging default in the payment of the principal 
sum falling due March 1, 1893. The appellants Gustofson 
and Fagerstrom, and other necessary parties, were made 
defendants. The district court found for the appellee, 
and decreed a foreclosure of the mortgage for the satisfac- 
tion of the claimed amount. From this decree the ap- 
pellants Gustofson and Fagerstrom appeal. 

On September 24, 1893, Gustofson conveyed the land 
by his warranty deed to Fagerstrom, who claims to be a 
purchaser in good faith, without notice, of the appellee’s 
assignment. It is apparent that the appellant Fager- 
strom had actual notice of all the facts known to his 
grantor, and knew of the assigninent, and therefore he 
has no greater equities than Gustofson would have, had 
such transfer never been made. The sole question here 
presented is whether or not the loan company was the agent 
of its assignee, the appellee herein, clothed with actual or 
ostensible authority to collect the principal and interest. 
The appellee claims that the loan company had no au- 
thority to extend the time for the payment of $500 of 
the principal, nor to collect any part of the principal or 
interest at any time; and in his deposition states that no 
such authority existed. But we take into consideration 
the facts testified to by him, and other evidence showing 
the relationship which existed between him and the loan 
company, rather than his opinions or conclusions as to 
their relations. About the time of the assignment of the 
mortgage in controversy, the appellee also procured seven 
other mortgages from the loan company, and regarding 
his relations generally with the loan company he says, 
in substance, that he did in one or two cases accept part 
payment and extend the time for the payment of the re- 
mainder; that the loan company usually sent its check, 
and requested him to send coupons; that at least two 
other loans were collected by the loan company for him. 
He also attached as exhibits to his deposition letters re 
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ceived by him from the loan company regarding the col- 
lection of several mortgages, from which it appears that 
the loan company was looking after collections on account 
of their guaranty of the payment. And in a letter dated 
January 6, 1893, the loan company said: “If it is your 
wish that the collection of these coupons be given to 
other parties, we will give the matter no further attention. 
I request that you indicate your wishes with reference 
to these matters at once.” And April 24, 1903, wrote: 
“Some of your loans have matured, and will be glad to 
give you any assistance needed in the collection thereof.” 
These were transactions of the same character, the proof 
of which goes to show that the appellee had authorized 
the loan company to collect such debts. “Such authority 
may be inferred from the fact that similar acts, through 
a series of transactions relating to a like business, have 
been uniformly ratified by the creditor.” Harrison Nat. 
Bank v, Austin, 65 Neb. 632. 

But the proof is not limited to facts showing general 
authority.. In his deposition, appellee admits that he 
did agree to an extension of two years’ time for the pay- 
ment of $500 of the principal, upon the payment of $250. 
After agreeing to this he did nothing toward the collection 
of the paper, until the amount thereof had been paid and 
the loan company had failed in business. As a reason 
for his inexcusable neglect he says: “These people,” re- 
ferring to the loan company, “assured me that these papers 
were all completed, and that all that I would have to do 
was to put them in my safe and receive the principal and 
interest when due, and the company would guarantee the 
payment of it.” Upon these facts it appears that the ap- 
pellee relied upon the agency of the loan company for the 
collection of the principal and interest; and it makes no 
difference whether that agency was authorized by express 
contract, or implied from the relationship existing between 
them. In Thomson v. Shelton, 49 Neb. 644, it was held: 

“Ostensible authority to act as agent may be conferred 
if the party to be charged as principal affirmatively or 


Vou. 76] JANUARY TERM, 1906. 87 


Pine v. Mangus, 


intentionally, or by lack of ordinary care, causes or allows 
third persons to trust and act upon such apparent agency.” 

In the case at bar, proof of the lack of ordinary care 
in looking after his property, either personally or through 
some other agent, and the other facts proved convince us 
that he depended upon the agency of the loan company to 
protect his interests, and that Gustofson was justified in 
relying upon such agency and making the payments as 
he did. The loan company having authority to collect the 
money, payment to it satisfied the lien, and the appellee’s 
right to foreclose thereby ceased. 

The appellants, in the court below, asked that the said 
mortgage be declared no lien upon said premises; that it 
be canceled of record, and the title to said land be quieted 
in the appellant Charles Fagerstrom, and that the ap- 
pellee’s action be dismissed. Appellants were entitled to 
this, and we recommend that the judgment of the dis- 
trict court be reversed, and that court be directed to dis- 
miss the appellee’s action, and enter his judgment therein 
canceling said mortgage of record, and affirming the title 
to said premises in the appellant, Charles Fagerstrom, in 
so far as the same is affected by the said mortgage and 
the assignment thereof. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons appearing in the fore- 
going opinion, it is ordered that the judgment of the dis- 
trict court be reversed, with instructions to the district 
court to enter his judgment dismissing the appellee’s case, 
and canceling his said mortgage of record, and quieting 
the title to said premises in the appellant, Charles Fager- 
strom, in so far as the same is affected by said mortgage 
and the assignment thereof. 

JUDGMENT ACCORDINGLY. 
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BAKER FURNITURE COMPANY ET AL. V. RICHARD 8. HALL.* 
FILep Marzcu 8, 1906. No. 14,203. 


Corporation: Taxine ASSETS oF Firm: LiaBILity. A corporation or- 
ganized for the sole purpose of continuing the business of a 
partnership firm, which takes over to itself the ownership and 
control of the assets thereof, thereby assumes the debts of such 
firm to the extent of the property so received. 


Error to the district court for Douglas county: WILLIS 
G. SEArs, JupeR. Affirmed. 


Brome & Burnett, for plaintiffs in error. 


John F. Stout, contra, 


EPPERSON, C. 


On the 16th day of February, 1903, the defendant in 
error herein obtained a judgment in the district court for 
Douglas county against Charles Shiverick & Company, and 
against the individual members of that firm, for $6,997.60, 
the amount then due from the judgment debtors upon a 
promissory note. Later an execution was issued upon the 
judgment, which was returned nulla bona. The defendant 
in error, appellee, hereinafter called plaintiff, then insti- 
‘ tuted this action in the district court for Douglas county 
against the Baker Furniture Company, contending that the 
latter is liable for the payment of said indebtedness, as the 
successor in business of the judgment debtor Charles Shiv- 
erick & Company; that it assumed and agreed to pay the 
debts of said copartnership, and took over to itself, with- 
out consideration and in fraud of creditors, the assets of 
said debtor company, which is insolvent. 

In October, 1899, and for ten years prior thereto, Arthur 
S. Shiverick and Ella C. Shiverick were engaged in the 
retail furniture business in the city of Omaha, conducting 


* Rehearing allowed. See opinion, p. 93, post. 
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said business as a copartnership under the firm name of 
Charles Shiverick & Company. At that time the mem- 
bers of the firm and Joseph L. Baker organized a corpora- 
tion known as the Shiverick Furniture Company, and in 
1903 changed its corporate name to Baker Furniture Com- 
pany. The circumstances attending the organization of 
the corporation are as follows: The Shivericks had been 
doing an unprofitable business, and their liabilities then 
greatly exceeded their assets. They were indebted to 
Baker in the sum of $5,750; to the plaintiff in the sum 
of $6,000, later reduced to judgment; to the First Na- 
tional Bank in the sum of $34,000; and to certain of their 
relatives in sums aggregating $27,000, and owed merchan- 
dise indebtedness amounting to about $6,100. Just prior 
to the incorporating the Shivericks, Baker and the First 
National Bank entered into a certain written agreement, 
in which the Shivericks and Baker agreed to form the 
corporation for the purpose of conducting the furniture 
business, and in which it was also provided that the 
Shivericks should secure forgiveness and relinquishment 
_ of the debts owing to their relatives, and to pay to the bank 
$10,000 of its indebtedness, and for which they gave their 
notes; and Baker agreed to pay $5,000 of the bank’s in- 
debtedness, $5,000 of the merchandise indebtedness, and 
cause the corporation to assume liability for the balance 
of the merchandise debts; to cancel his own indebtedness 
against the copartnership, and to pay $1,000 of the per- 
sonal obligations of the Shivericks; in consideration for 
which he was to receive from the Shivericks assignment 
of shares of stock in the corporation. The bank agreed 
to accept the notes of the Shivericks for $10,000, and the 
$5,000 cash from Baker, and to forgive $19,000, the bal- 
ance of their indebtedness. In the written agreement 
there was also this provision: “The purpose and intention 
of this agreement is to enable said Shivericks through 
said corporation to continue in business and to prevent 
their business failure; and the understanding is that said 
Shivericks will and shall be absolutely freed from all in- 
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debtedness to all parties, except on said notes to said bank, 
aggregating ten thousand dollars ($10,000), and such 
other notes and evidences of indebtedness as it now holds, 
and except an indebtedness of said Ella Shiverick to said 
Baker not exceeding one thousand dollars ($1,000) which 
she may hereafter owe to him for moneys which he may 
advance on her behalf.” 

The corporation was organized, and 499 shares of the 
stock were issued to the Shivericks, and one share to 
Baker, who paid nothing therefor. And, as agreed pre- 
viously, 384 shares issued to the Shivericks were assigned 
to Baker. The property of the copartnership was turned 
over by proper conveyances to the corporation, and the 
business conducted under the management of Charles 
Shiverick in the same manner and for the same purposes 
as was the copartnership. ._ By. the incorporation and the 
agreements leading to it, the Shiverick copartnership was 
relieved of all indebtedness, except the note due to the 
plaintiff, and the $1,100 of the merchandise indebtedness. 
The corporation undertook no business other than that 
previously conducted by the copartnership, nor did they 
acquire any property other than that received from the 
copartnership. The evidence adduced shows that when 
the corporation was organized the Shivericks and Baker 
considered the property of the company, which was turned 
over to the corporation, of the value of about $25,000, 
and that the capital stock of the corporation was worth 
one-half its face value. The findings and judgment of the 
lower court were for plaintiff, and the Baker Furniture 
Company have filed their petition in error in this court, 
alleging that the findings and judgment of the court are 
contrary to the evidence, and contrary to law. The evi- 
dence above referred to clearly supports the allegations of 
fact alleged in the petition, and this leaves us to deter- 
mine whether or not the findings and judgment of the 
lower court are contrary to law. 

This plaintiff in error maintains that, as the corporation 
did not by express contract assume the payment of the co- 
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partnership’s indebtedness, and that as no actual fraud was 
proved, it necessarily follows that the findings and judg- 
inent of the lower court were not sustained by the evidence, 
and were contrary to law; and cites in support thereof the 
judgment of this court in the case of Austin v. Tecumseh 
Nat. Bank, 49 Neb. 412, a similar case, in which the 
creditor failed to recover judgment against the new cor- 
poration. But in that case the decision was based upon 
the ground that the petition failed to state a cause of 
action. It is unnecessary to review that case here. Suf- 
fice to say that the petition there held defective failed to 
recite certain necessary allegations regarding the nature 
of the interests acquired by the new corporation; and such 
defects do not appear in the petition filed by the plaintiff 
herein. In that case it is held that, to render a new cor- 
poration liable in such cases, “it should, in the absence 
of a special agreement, affirmatively appear from the 
pleadings and proofs that the transaction in question is 
fraudulent as to creditors of the old corporation, or that 
the circumstances attending the creation of the new and 
its succession to the business and property of the old cor- 
poration are of such character as to warrant the finding 
that it is a mere continuation of the former.” In the case 
at bar the pleadings clearly alleged, and the proof sus- 
tained them, that the corporation succeeded to the busi- 
ness and property of the Shiverick copartnership, and 
that the object of the promoters of the corporation was 
to free the copartnership from all indebtedness and to pre- 
vent their business failure. And the proof is sufficient 
to bring the case clearly within the rule announced in 
Austin v. Tecumseh Nat. Bank, supra, showing as it does 
that the corporation was simply a continuation of the co- 
partnership. It is a rule of the common law that a cor- 
poration which succeeds to the business of a copartnership, 
or a corporation, organized for the purpose of continuing 
the business, and takes over the assets thereof, by so doing 
assumes the debts and liabilities of the partnership or cor- 
poration which it succeeds, to the extent of the property so 
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received. 2 Cook, Stock and Stockholders (3d ed.), sec. 
671; 1 Beach, Private Corporations, sec. 360; Hvans v. Ea- 
change Bank, 79 Mo. 182; 2 Cook, Corporations (5th ed.), 
sec. 673 ; Austin v. Tecumseh Nat. Bank, supra; Reed Bros. 
Co. v. First Nat. Bank, 46 Neb. 175. 

There was some conflict of evidence as to the value of 
the property, but as it is not shown that the property was 
consumed in the payment of the debts of the partnership 
firm, we cannot see what difference it makes whether the 
property was worth $15,000, as claimed by the plaintiff in 
error, or a greater sum, as claimed by defendant in error. 

Joseph L. Baker in the court below filed a petition for 
intervention, alleging that at the time of incorporation 
the Shivericks deceived him as to the value of the prop- 
erty; that he had no knowledge of the indebtedness owing 
to the plaintiff; that he was, when the suit was instituted, 
the owner of all the stock of the corporation, except ten 
shares assigned to other persons that they might act as 
directors. A demurrer to this petition was sustained. 
This ruling of the court the intervener alleges is error, in 
his separate petition in error herein filed. Intervener did 
not allege fraud as against the plaintiff, and his petition 
stated no defense to the plaintiff’s cause of action, nor any 
reasons why he should be made a party to the suit. The 
liability of the corporation existed the instant of its crea- 
tion; the stockholders knew of the liability owing to plain- 
tiff, and assignees of stock cannot interpose as a defense 
to plaintifi’s action that the stockholders were guilty of 
deceit or fraud in the sale of such stock. 

There is no error in the record, and we recommend that 
the judgment of the court be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons appearing in the fore- 
going opinion, the judgment of the district court is 


AFFIRMED, 
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The following opinion on rehearing was filed March 7, 
1907. Judgment of affirmance vacated and judgment of 
district court reversed:* 


1. Corporation: SuccEEDING To ASSETS oF Firm: LiaBiuiry. To render 
a newly organized corporation liable for the debts of an estab- 
lished corporation or firm to whose business and property it has 
succeeded, it should, in the absence of a special agreement to as- 
sume such liabilities, affirmatively appear from the pleadings and 
proofs that the transaction in question is fraudulent as to credi- 
tors, or that the circumstances attending the creation of the new 
and its succession to the business and property of the old cor- 
poration or partnership are of such character as to warrant the 
finding that it is a mere continuation of the old firm or corpora- 
tion. 


2. : . Where a corporation is organized by the members 
of an existing partnership and a third person, who contributes 
the funds necessary to properly finance the new enterprise, and 
receives therefor his agreed proportionate share of its capital 
stock, the partners contributing thereto the stock in trade, bills 
receivable and real estate of the firm, for which they receive their 
proportionate share of such capital stock, in the absence of fraud, 
the new corporation cannot be said to be a mere continuation of 
the old firm.’ 


3. 


Goop FaiTH. If the new corporation takes all of 
the property of the old corporation or partnership, and pays for 
same entirely in its stock issued to the stockholders of the old 
corporation or members of the former partnership, the creditors 
of the former partnership or corporation may enforce their 
claims in equity against the interests of the former part- 
ners or stockholders, and a court of equity will. seize 
such property rights in the hands of fraudulent grantees, as in 
other cases of fraudulent transfer of property, but an innocent 
purchaser in good faith, without notice, will be protected. A 
stockholder in the new corporation may be an innocent pur- 
chaser. 


BARNES, J. 


This is a suit in the nature of a creditor’s bill to charge 
the Baker Furniture Company with the payment of a debt 
due from Arthur Shiverick and Ella C. Shiverick, as the 
Shiverick Furniture Company, to one R. S. Hall. The 


* Rehearing denied. See opinion, p. 101, post, 
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plaintiff had judgment in the district court, and the de- 
fendants brought the case here by a petition in error. By 
our former opinion, ante, p. 88, the judgment of the trial 
court was affirmed. A rehearing has been had, and the 
case again demands our consideration. 

The facts underlying this controversy, briefly stated, are 
as follows: In the month of October, 1899, Arthur Shiv- 
erick and Ella C. Shiverick were, and for many years 
theretofore had been, conducting a general retail furni- 
ture business in the city of Omaha, as copartners, under 
the firm name and style of Charles Shiverick & Company. 
At the date mentioned the partnership was indebted to 
the intervener, Joseph L. Baker, in the sum of $5,700 for 
borrowed money. . The Shivericks at that time represented 
to Baker that the firm was financially embarrassed; that 
its assets consisted of a stock of furniture, worth from 
$12,000 to $15,000, and certain real estate situated in the 
city of Omaha, of the value of about $7,000; that the 
obligations of the partnership consisted of $27,000 owing 
to certain of their relatives; $34,000 to the First National 
Bank of Omaha, and $6,100 to persons and firms from 
whom the partnership had bought goods. It was pro- 
posed to Baker to form a corporation to be properly 
financed by him for the purpose of taking over and con- 
ducting the business; that such a business could be con- 
ducted with great profit; and it was represented to Baker 
that the relatives of Shivericks would forgive the debt 
due them. The First National Bank was thereupon con- 
sulted, and it was ascertained that that institution, in 
consideration of a cash payment of $5,000, and the execu- 
tion of new notes to the amount of $10,000 by Arthur Shiv- 
erick, and Ella C. Shiverick, secured by a mortgage upon 
certain lands owned by Ella C. Shiverick at San Antonio, 
Texas, would forgive the balance of its indebtedness. 
Thereupon Baker and the bank required the Shivericks 
to make a written statement of the indebtedness of the 
firm, so that provision could be made to liquidate the same 
and thus start the business, which was to be taken over 
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and conducted by the proposed corporation, without debt 
and on a cash basis. This was supposed to have been done, 
and thereupon it was agreed between Baker and the Shiv- 
ericks to organize a corporation to be known as the 
Shiverick Furniture Company, with a capital stock of 
$50,000. The Shivericks were to transfer their stock of 
furniture, bills reccivable, and Omaha real estate, of the 
supposed value of about $25,000, to the corporation; and 
Baker agreed to pay to the Shivericks, or the First Na- 
tional Bank of Omaha, $5,000 in cash, to advance to the 
Shivericks $5,000 more, with which to pay their mer- 
chandise indebtedness, together with such other sums as 
might be necessary for that purpose; to also advance to 
Ella C. Shiverick about $1,000, and forgive the debt due 
him from the firm amounting to something over $5,700, as 
his contribution to the new enterprise. This arrange- 
ment was consummated, and it appears that at the time 
the corporation was formed all of its capital stock, except 
one share, was issued to the, Shivericks; but in order to 
carry out the terms of the agreement 385 shares thereof 
were immediately transferred to Baker as his share of 
such capital stock, the remainder being retained by the 
Shivericks in payment for the property which they trans- 
ferred to the corporation. The business from that time 
forward was conducted by Arthur Shiverick, as secretary, 
treasurer and manager of .the corporation, Baker being 
its president, and Ella ©. Shiverick its vice-president. 
To induce Baker to purchase the stock and join in creating 
the corporation, the Shivericks entered into a contract 
with him in writing, whereby they guaranteed that he 
should receive a dividend of 10 per cent. per annum on 
$25,000 worth of the capital stock so purchased by him; 
and he in turn gave them an agreement by which they 
had the right to repurchase all of the capital stock as- 
signed to him in excess of the sum of $25,000 at the price 
at which it was sold to him, at any time within three 
years after the organization of the corporation. The 
Shivericks, to secure the fulfillment of this contract and 
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also as collateral security for individual loans subsequently 
made to them by Baker, pledged to him stock owned by 
them to the amount of $11,500. The business of the cor- 
poration under the management of Arthur Shiverick was 
not successful. It appears that no dividends were earned 
or paid upon the stock; the contract with the Shivericks 
respecting the payment of their $10,000 in notes to the 
First National Bank was not carried out by them; no 
payments at all being made thereon. The result was that 
suits were brought by the bank against the Shivericks; 
judgments were recovered, and to protect the credit of 
the corporation in which Baker was so largely interested 
he was compelled to and did purchase the judgments 
above mentioned. He thereupon procured an amendment 
of the articles of incorporation,.and increased the board 
of directors, and during the year 1902 took over the man- 
agement of the business of the corporation; brought suit 
in the district court for Douglas county upon his claims 
against the Shivericks to enforce his lien upon the stock 
held by him as collateral; recovered judgment against 
them, and had a decree entered for the sale of the shares 
of stock so held by him as collateral. These shares were 
sold by the sheriff of Douglas county pursuant to the de- 
cree, and were purchased by Baker, who thereupon re- 
organized the corporation in the name of the Baker I*urni- 
ture Company. 

Jt now appears that Richard S. Hall, the plaintiff in fhe 
court below, had loaned $6,000 to Arthur Shiverick and 
Ella C. Shiverick, a number of years before the date of 
the organization of the corporation, and at that time he 
held their note for that amount. Hall had theretofore 
been counsel for the Shivericks, and- was advised of the 
facts relating to the formation of the corporation, at the 
time, or within a few days after, the transaction occurred. 
‘Hall’s note was not included by the Shivericks in the state- 
ment of their indebtedness made to Baker and the bank, 
and Baker knew nothing about the matter until more than 
two and one-half years thereafter. Hall testified on the 
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trial of this case that he knew of the organization of the 
corporation; that he made no effort to procure the pay- 
ment of his note at that time, because he trusted to the 
promise of Arthur Shiverick to pay it out of the salary 
he was to receive as manager for the corporation. How- 
ever, on the 24th day of May, 1902, some two and a half 
years after the corporation had been organized and the 
-partnership property had been conveyed to it, Hall advised 
Baker of the fact that he held the note above mentioned, 
purporting to have been signed by Charles Shiverick & Com- 
pany and Arthur Shiverick on the 14th day of April, 1892, 
.some ten years before that time, and that the note, with 
interest thereon for about two years, had not been paid. 
Thereafter, Hall brought suit in the district court for 
Douglas county against Arthur Shiverick and Ella ©. 
Shiverick on said note, and on the same day they appeared 
in open court, waived the issuance and service of summons, 
and confessed judgment in his favor for the sum of 
$6,997.60 as against themselves, and as partners doing 
business under the firm name and style of Charles Shiv- 
erick & Company, and agreed that the judgment should 
‘bear interest at the rate of 8 per cent. per annum from the 
date of its rendition. 

At the January, 1903, meeting of the stockholders of the 
Shiverick Furniture Company its articles of incorporation 
“were amended, and the name of the corporation was 
changed from Shiverick Furniture Company to Baker 
Furniture Company. On the 23d day of July, of that 
year, Hall instituted this suit against the Baker Furniture 
‘Company, and recovered judgment as above stated. It 
seems clear that the transaction in question herein was 
not fraudulent as to the creditors of the Shiverick Furni- 
ture Company. Indeed, Baker and the bank insisted that 
all claims against the partnership should be adjusted and 
settled, and that was one of the conditions on which Baker 
‘agreed to become one of the incorporators. It appears 
that Hall, knowing all about the transaction at or about 
the time it occurred, failed to inform Baker of the existence 

10 
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of his note, and accepted the promise of Arthur Shiverick 
to pay the same out of the salary he was to receive from 
the new corporation. It is true that the Shivericks, who 
owned the property and business of the copartnership at 
the time that Baker helped organize the new company, 
continued thereafter to also have an interest in the busi- 
ness through the stock which they had retained in the 
corporation. This interest which they had in the copart- 
nership was, of course, an interest in the property of the 
copartnership, and they still retained and continued to 
hold an interest in the same property, and Baker is now 
claiming that it is free from the claim of Hall, who could, 
of course, have satisfied his claim out of the property 
while the partnership held it. We think it follows that 
a court of equity would reach any interest that the Shiv- 
ericks had in the property at the time the proceedings in 
equity were begun, and it may be that Baker could not 
purchase the interest of the Shivericks in the corporate 
property, so as to be an innocent purchaser for value, after 
he had notice of the outstanding claims of this plaintiff 
against the property. Jfontgomery Web Co. v. Dienelt, 
133 Pa. St. 585; Hibernia Ins. Co. v. St. Lours & New 
Orleans T. Co., 13 Fed. 516. It was said in the latter case: 

“Equity will not compel the creditor of a corporation 
to waive his right to enforce his claim against the visible 
and tangible property of the corporation, and to run the 
chances of following and recovering the value of shares of 
stock after they are placed upon the market.” 

This possibly might depend upon the circumstances in 
the case. If the court could do complete equity by im- 
pounding the shares of stock held by the Shivericks, there - 
would seem to be no necessity of interfering with the prop- 
erty of the corporation. The corporation itself would, 
of course, be a proper party to such proceedings in equity, 
and a court of equity should, in view of all the circum- 
stances in the case, frame its decree so as to do equity to 
the parties and to make its relief effective. 

Since the plaintiff Baker acted in good faith in the 
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formation of the corporation and in investing his money 
therein, it becomes important to inquire what interest the 
Shivericks had in this corporate property at the time that 
Baker had notice of the claims of the plaintiff Hall. This 
is especially so since the plaintiff purposely failed to notify 
Baker of his claim against the Shivericks, and allowed 
him to deal with the Shivericks and with the property 
in question upon the supposition that all claims against 
the property had been fully satisfied. There is a con- 
flict in the evidence as to the value of the property which 
the new corporation took from the Shivericks. There is 
much evidence tending to show that the total value of all 
the assets of the Shivericks’ copartnership which were 
taken by the corporation amounted to less than $18,000, 
and that Baker invested at the time the amount of $17,700, 
and afterwards paid $1,200 for the judgment against the 
Shivericks, making a total of $18,900, all of which was 
done by Baker before he had notice of the outstanding 
claim of the plaintiff Hall. Whatever the facts may have 
been in this regard, it is clear that neither at the time - 
that Baker had notice of the claim of Hall, nor at the 
time that this action was begun, did the Shivericks have 
any interest in the property of the corporation to the 
amount of the judgment which was rendered by the court 
below in favor of the plaintiff Hall. Again, it cannot be 
said that the corporation assumed and agreed to pay the 
debts of the partnership, for such debts, as far as they 
were known or could be ascertained, were either paid or 
compounded and released before the corporation was 
formed. So if the Baker Furniture Company is liable to 
the plaintiff at all, it is made so because the transaction 
was merely a continuation of the old partnership of 
Charles Shiverick & Company. 

In our former opinion that fact seems to have been 
assumed, but we now think the assumption was not war- 
ranted by the evidence. An examination of the record dis- 
closes that Baker contributed to the new enterprise his 
own claim of $5,700; $5,000 in cash paid to the First Na- 
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tional Bank of Omaha, $5,000 to the merchandise creditors 
of the firm, together with about $1,000 advanced to Ella 
©. Shiverick, in all about $16,700. For this he received 
what was understood to be his proportionate share of the 
capital stock of the new corporation, It was Baker’s capi- 
tal which financed the new corporation and brought it into 
existence. Without such capital the adjustment of such 
large accounts with the prior creditors of the partnership 
could not have been made, and no steps could have becn 
taken to further the organization of the new company. 
Again, the members of the old partnership were Arthur 
Shiverick, Ella C. Shiverick, and no others, while the 
new corporation was composed of Joseph L. Baker, Arthur 
Shiverick and Ella C. Shiverick, together with two other 
persons, who later on became stockholders therein. To 
this new corporation the old partnership contributed its 
stock of furniture, its bills receivable, and certain real 
estate situated in the city of Omaha, for which its members 
received their proportionate share of the capital stock of 
such corporation. When the corporation was formed a 
new entity was created which engaged in the furniture 
business, but it cannot be said that the transaction was, in 
fact, a continuation of the old partnership. Paton v. 
Bacon Hill & Mining Co., 2 Nev. 257; Austin v. Tecumseh 
Nat. Bank, 49 Neb. 412. 

The fact that Baker became the owner of the shares of 
capital stock issued to the Shivericks, and reorganized the 
corporation under the name of the Baker Furniture Com- 
pany, is strenuously urged as a reason for affirming the 
judgment of the trial court. It must be remembered, how- 
ever, that the Shiverick stock was purchased by Baker at a 
judicial sale; and the rule is well settled that by such pur- 
chase he incurred no liability for the debts of either the 
partnership or the corporation. Armour v. Bement’s Sons, 
123 Fed. 56, 62 C. C. A. 142; Fernschild v. Yucngling 
Brewing Co., 154 N. Y. 667; Allen v. North Des Moines M. 
E. Church, 127 Ia. 96; Smith v. Chicago & N. W. R. Co., 18 
Wis. 21; Vilas v, Alilwaukee & P. du C. R. Co., 17 Wis. 
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518; Wiggins Ferry Co. v. Ohio & M. R. Co., 142 U. S. 
396. 

The evidence contained in the record is not sufficient 
to support the judgment of the district court. Our former 
judgment is vacated, and the judgment of the district court 
reversed and the cause remanded for further proceedings, 
not inconsistent with this opinion. 


REVERSED. 


The following opinion on motion for rehearing was filed 
October 3, 1907. Rehearing denicd: 


PreR CURIAM. 


In the former opinion the following language was used: 
“If the Baker Furniture Company is liable to the plaintiff 
at all, it is made so because the transaction was merely a 
continuation of the old panmersup of Charles Shiverick 
& Company.” 

This language is not strictly accurate, and from the 
briefs upon the motion for rehearing it appears that it has 
led to a misunderstanding of the views of the court. From 
other portions of the opinion it is made clear that any in- 
terest that the members of the original firm of Charles 
Shiverick & Company had in the partnership property at the 
time this action was begun could be reached in this action 
to satisfy the existing claim of Hall against the copartner- 
ship of Charles Shiverick & Company. The plaintiff was 
entitled to subject the interests of the members of the 
former copartnership in the copartnership property. to the 
payment of his claim, whether that interest was repre- 
sented by shares of stock or otherwise, and after notice 
of plaintiff’s claim the defendant Baker could not deal 
directly with the Shivericks for the purchase of their in- 
terests, if such transaction would result in enabling the 
Shivericks to hinder or delay the plaintiff in collecting his 
claim out of the interests of the former copartnership in 
the property. 
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We think the conclusion reached is right, and the motion 
for rehearing is 
OVERRULED. 


ADAM HABIG V. CHARLES B. PARKER. 
Fitep Marcu 8, 1906. No. 13,969. 


1. Pleading: Causre or Action. A petition setting up numerous and 
continued tresspasses to personal property states but one cause of 
action, and is not subject to a motion to divide and number. 


: Damages. It is unnecessary in most actions where the de- 
mand is unliquidated and sounds wholly in damages, and where 
there is but a single cause of action, to state specifically and in 
amounts the different elements or items which go to make up the 
sum total of the damages. It is enough generally to claim so 
much in gross as damages for the wrongs done. In case, how- 
ever, the pleader elects to claim a named sum for any one or 
more of the items of claimed damages, he is restricted in his 
recovery on these items to the amount named in his petition, and 
the court should so charge. 

3. Instruction: Harmtsess Error. It is not reversible error to charge 
that the measure of damages for injury to or destruction of bear- 
ing fruit trees is the market value of such trees, where the 
party complaining tendered and procured the court to give an 
instruction stating the same rule of damages. 


Error to the district court for Nemaha county: ALBERT 
H. Bascock, JupGE. Affirmed. 


Neal & Quackenbush, for plaintiff in error. 
Edgar Ferneau, contra. 


DUFFIE, C. 


Parker sued Habig for trespass alleged to have been com- 
mitted by Habig’s stock upon his cultivated lands. The 
allegations of the petition covered a period of three years, 
charging repeated acts of trespass during all of that time,, 
and the paragraph of the petition relating to the damage 
claimed is in the following words: “That the hogs of said 
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defendant, which he so permitted to run at large and over 
and upon the cultivated lands of this plaintiff during the 
year 1900, the exact dates in said year the plaintiff is 
unable to give, ate up, run over and destroyed corn and 
. corn fodder of this plaintiff to the value of $7.20; that 
during the year 1901, the exact dates the plaintiff is unable 
to give, the said hogs of the defendant ate up, and run 
over and destroyed corn and corn fodder of this plaintiff 
to the value of $7.20; that during the year 1902, the exact 
dates in said year this plaintiff is unable to give, the said 
hogs of defendant ate up, run over, damaged and destroyed 
corn and corn fodder, apples and pasture and damaged the 
apple trees of this plaintiff. to the amount of $135. That - 
the plaintiff has, therefore, been damaged by the stock of 
the said defendant, and which said defendant permitted to. 
run at large over and upon the cultivated lands of this 
plaintiff at the times hereinbefore stated, in the total sum 
of $149.70; that no part of said amount has been paid by 
the defendant to this plaintiff.” Habig moved for a more 
specific statement in the petition, the motion being as 
follows: “Comes now the above named defendant, and 
moves the court to require the plaintiff herein to separately 
state and number the causes of his action set forth in 
his petition, and further to make his petition more definite 
and certain by, first, setting out the amount, quantity and, 
kind of the personal property damaged or destroyed for 
the year 1900, and the amount of damages to each kind 
of property; second, that he segregate the injuries and 
damages to real and personal property in the year 1902, 
and that he set forth the amount, quantity and kind of 
personal property injured or damaged during said year, 
and the amount of damages to pasture and apple trees, 
and set forth the nature and the amount of damages to 
each.” This motion was overruled by the court and error 
is alleged thereon. 

We think that reversible error cannot be predicated on 
this ruling of the court, as, in our opinion, the petition 
contained but one cause of action. The petition charges 
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numerous and repeated acts of trespass, and, in effect, a 
continuing trespass. The general rule applicable to a com- 
plaint in an action of trespass is stated in 21 Ency. Pl. 
& Pr. p. 812, as follows: “Where a trespass has been con- 
tinued without intermission for a longer time than the 
space of one day or has been repeated on a subsequent 
day, the party ‘injured may recover in one action for the 
first act of trespass and in another for the continuance 
or repetition thereof; but he is not under the necessity 
of bringing two actions in either case, because he may in 
one action, by declaring with a continuendo, recover for 
the first trespass and also for the continuance or repeti- 
tion thereof.” And this rule is by the authorities as ap- 
plicable to actions for trespass to personal property as 
upon real estate. Folger v. Fields, 12 Cush. (Mass.) 93. 
There was no error in overruling the defendant’s motion 
so far as it asked that the plaintiff be required to sepa- 
rately state and number his causes of action. 

Relating to the other assignments of the motion, the 
law is well settled that it is unnecessary in most actions 
where the demand is unliquidated and sounds wholly in . 
damages, and where there is but a single cause of action, to 
state specifically and in separate paragraphs the different 
clements or items which go to make up the sum total of 
damages. It is enough to claim so much in gross as dam- 
ages for the wrong done. Shepherd v. Pratt, 16 Kan. 209; 
2 Sutherland, Damages (3d ed.), sec. 424. While it. is 
usual, and perhaps the better practice, to grant a motion 
requiring the plaintiff to itemize the damages claimed for 
injury to different articles of personal property, there 
was no reversible error in denying the motion in this case, 
especially as the case had been first tried in the county 
court, and defendant was fully informed upon that trial 
of the plaintiff’s claim. The evidence offered by the plain- 
tiff tended to show that the defendant’s hogs, to the num- 
ber of about 30 or 40, trespassed upon plaintiff’s culti- 
vated lands on numerous occasions during the years 1900, 
1901 and 1902; that they ate and destroyed certain corn 
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and corn fodder, quite a quantity of apples, and, as a re 
sult of the trespass, five of his apple trees died and other 
of the trees were injured. Evidence was offered to show 
the value of the five dead trees, but no evidence was offered 
as to the value of the other trees prior to the injury and 
their value after the injury occurred. 

The court instructed the jury, at the request of plaintiff, 
“that the measure of the plaintiff’s damages is the rea- 
sonable market value of the property destroyed at the 
time the same was destroyed by the defendant’s stock 
running at large.” It is urged that this instruction is 
erroneous and prejudicial. It is disclosed, however, by the 
record that in instruction No, 2, given by the court at the 
defendant’s request, the same measure of damage was ap- 
plied, the language being: “The measure of the plaintiff’s 
damages and his recovery therefor, in this case the prop- 
erty destroyed, would be the fair and reasonable mar- 
ket value of such property at the time, and located at the 
place, in the same condition that said property was in at 
the time it was destroyed.” It will be observed at once by 
a comparison of the two instructions that both parties had 
the same theory as to the measure of damages, and that the 
court adopted the theory of the parties themselves. -The 

‘rule is well established in this state that where parties 
have tried a case upon a certain theory, and procured the 
trial court to adopt that theory, they cannot be permitted 
to change their position in the appellate court on error. 

The questions already discussed are the principal and 
most important ones presented. There are 53 assignments 
of error in the petition. The case, however, is not of suf- 
ficient importance to justify extending this opinion by sepa- 
rate mention of each. We have examined the record with 
care, and conclude that the case was fairly tried upon the 
theory adopted by the parties, and find no prejudicial error. 

It is recommended, therefore, that the judgment of the 
district court be affirmed. 


ALBERT and JACKSON, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


JAMES A. GRAY V. JOHN NOLDE. 
FILED Marcu 8, 1906. No. 14,166. 


Vendor and Purchaser: REScISSION: Possession. Gray purchased 
from Nolde 160 acres of Jand at the agreed price of $6,000, $1,000 
of which was paid in cash, the remainder to be paid at Gray’s 
option with 6 per cent. interest, payable annually. Some three 
years after the date of purchase Gray tendered to Nolde the re 
mainder of the purchase price with the accrued interest, and 
demanded a deed, which was refused, and he thereupon com- 
menced an action to recover the purchase money paid and the 
increased value of the land, and recovered judgment for about 
$3,000. Nolde superseded this judgment and appealed therefrom 
to the supreme court. While the action was pending in this 
court, Nolde commenced an action against Gray to recover pos- 
session of the land (Gray still remaining in possession), and for 
the rents and profits. He recovered judgment for the possession 
and $825 damages, from which this appeal was taken by Gray. 
Held, That if Nolde had submitted to the judgment obtained 
against him by Gray and satisfied the same he would be entitled 
to possession of the land, but that having appealed from the 
judgment, and refusing to recognize it as settling their rights 
relating to the land, he could not use it to oust Gray from pos- 
session. 


Error to the district court for Clay county: LESLIE G. 
Hurp, Juper. Reversed. 


L. B. Stiner and Tibbets Bros. & Morey, for plaintiff in 
error. 


L. J. Capps, C. H. Sloan, F. W. Sloan and J. P. A. 
Black, contra. 


DuFFig, C. 


In May, 1901, Gray, plaintiff in error, entered into a 
written contract with Nolde, defendant in error, for the 
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purchase of a quarter section of land in Clay county, 
Nebraska. The agreed purchase price was $6,000, $1,000 
of which was paid on the making of the contract, the re- 
maining $5,000 to be paid at the option of Gray with 6 
per cent. interest until payment was made. Gray there- 
upon entered into the possession of the purchased prem- 
ises, and in February, 1903, tendered to Nolde $5,000 
and the accrued interest, and demanded a deed from 
Nolde and wife, which Nolde refused to execute. There- 
upon, Gray commenced an action for damages, claiming 
that the land had advanced in value between the date of 
his purchase and his demand for a deed to the amount 
of $2,000. Upon a trial of the case he recovered judg- 
ment for $2,969.63, being $1,000 paid on the purchase 
price, and the enhanced value of the land as found by the 
jury. Nolde superseded the judgment and appealed to 
this court. While the case was pending in this court, 
Nolde commenced this action in ejectment to recover pos- 
session of the premises, and the rents and profits received 
by Gray during his possession. The trial resulted in a 
judgment for the plaintiff for possession of the land and 
$825 damages, and costs, from which judgment Gray has 
appealed to this court. . 

The defendant in error insists that by suing at law for 
the consideration paid on the contract and for his dam- 
ages sustained because of Nolde’s refusal to make a deed 
of the premises, Gray has in law effected a rescission of 
the contract of purchase and is no longer entitled to 
possession of the land. Had Nolde satisfied the judgment 
for damages obtained against him, there would be force in 
this contention. Gray should not have both the land 
and damages for a failure to convey. This court so held 
on the appeal of Nolde v. Gray, 73 Neb. 373, 378. But 
Nolde refused to acquiesce in the judginent against him 
and to pay the same. He appealed therefrom, insisting 
that Gray’s neglect to surrender povsession, and put him 
in statu quo before commencing the suit, was a complete 
defense to the action, and he procured the judgment of 
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this court to that effect. If Gray could not hold the land 
under his contract and also a judgment for damages on 
account of a breach thereof, neither can Nolde hold Gray’s 
money paid on the contract and oust him from his pos- 
session. The rule must be reciprocal and operate alike 
upon both parties. Neither can claim a rescission and at 
the same time lay fast to what the contract has given him. 
In an action by the grantee agajnst his grantor for breach 
of covenant, the rule appears to be well settled that if the 
grantee recover and receive from his grantor the full con- 
sideration price, with interest, such grantor is thereby 
remitted to his right and title to the granted premises - 
as he held them before he granted them away, and the 
grantee is estopped by such judgment and the payment 
thereof to set up his title deed against his grantor. J’or- 
ter v. Hill, 9 Miss. *34; Stinson v. Sumner, 9 Mass. *143; 
Blanchard v. Kilis, 1 Gray (Mass.), 195; Parker v. 
Brown, 15 N. H. 176; Kinkaid v. Brittain, 5 Sneed 
(Tenn.), 119. The same rule should be applied between 
vendor and vendee in a contract for the sale of real estate, 
where the vendor has paid part of the purchase money 
and becomes vested with the equitable title. Instead of 
satisfying the judgment for damages against him and 
then demanding possession, Nolde refused to acquiesce in 
the judgment, insisting that it was wrongfully obtained, 
and at the same time, by bringing this action, asserts that 
it was rightfully given and seeks to use it as the means 
of regaining possession of his property. He cannot, while 
denying the validity of the judgment and prosecuting an 
appeal to have it set aside, use it as an instrument of 
warfare to eject his vendee from possession, and to re- 
cover rents and profits. 

We recommend a reversal of the judgment, and a dis- 
missal of the action without prejudice to the commence- 
ment of another action, if conditions warrant. 


ALBERT and JACKSON, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed. 
and the action dismissed without prejudice to the com- 
mencement of another action, if conditions warrant. 


REVERSED. 


Harvey M. ABRAMS, APPELLANT, V. HIRAM ©. TAINTOR ET 
AL., APPELLEES. 


Fitep Marcu 8, 1906. No. 14,178. 


1. Mortgage Foreclosure: TxuSTEE. A mortgage made to a trustee 
may be foreclosed by him without joining the beneficiary as a 
plaintiff. 


: Revivor. Where the beneficlary is made a coplaintiff with 
the trustee in a foreclosure action, and dies while the suit is 
pending, irregularity or error in reviving the suit in the name 
of his administrator is without prejudice to further proceedings 
in the case, as he was not a necessary party plaintiff. 


3. 


ADVERSE PosSESSION. A mortgagor’s possession of the 
mortgaged premises after foreclosuré and sale will not become 
adverse until notice to the purchaser that he is holding in hos- 
tility to his title. : 


APPEAL from the district court for Knox county. JOHN 
F. Boyp, Jupce. Affirmed. 


W. A.. Meserve and H#. A. Houston, for appellant. 


J. H. Berryman, O. W. Rice and Charles B. Keller, 
contra. 


DurrFIs, C. 


‘October 1, 1887, Harvey M. Abrams, the appellant, bor- 
rowed $3,300 and to secure payment thereof executed a 
mortgage upon the premises in controversy in this action 
maturing October 1, 1892. The mortgage ran to L. W. 
Tulleys, trustee. At the same time he executed to Burn- 
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ham, Tulleys & Co., the agents through whom the loan 
was obtained, a second mortgage on the same premises 
to secure the sum of $330, the amount of their commis- 
sion. This mortgage matured before the first mortgage 
and, not being paid when due, Burnham, Tulleys & Co. 
commenced an action to foreclose the same, wuich went 
to decree October 21, 1890. The premises were thereafter 
sold under the decree and a sheriff’s deed issued to Burn- 
ham, Tulleys & Co., bearing date January 6, 1892. While 
L. W. Tulleys, trustee, was made a party defendant in 
the action, no right which he held under the mortgage 
was attempted to be cut off or foreclosed, the decree re- 
citing “that the equity of redemption of the defendants, 
and each and all of them, except L. W. Tulleys, trustee, 
be foreclosed and forever barred, and said mortgaged 
premises shall be sold and an order of sale shall issue to 
the sheriff of Kmox county, Nebraska, after the expira- 
tion of three months from date, commanding him to sell 
the real estate above described as upon execution, subject 
to the lien existing in favor of L. W. Tulleys, trustee, and 
bring the proceeds thereof into court to be applied in 
satisfaction of the sum so found due.” No possession of 
the premises was taken under the deed issued in this 
case. The note secured by the first mortgage was in- 
dorsed to Hiram H. Taintor, and in July, 1898, L. W. 
Tulleys’ trustee, and Hiram H. Taintor, beneficiary, com- 
menced an action to foreclose the first mortgage, making 
Harvey M. Abrams and wife, Burnham, Tulleys & Co., 
and other parties claiming to have some interest in the 
land, parties defendant. This action went to decree May 
22, 1894. From the evidence produced upon the trial of 
the case at bar, it appears that Hiram H. Taintor, one of 
the plaintiffs in the action, died in March, 1894, previous 
to the entry of the decree, and on September 24, 1894, the 
action was revived in the name of Hiram (. Taintor, ad- 
ministrator of his estate. No conditional order of revivor 
was made and served upon the defendants in the action, 
nor was any supplemental pleading filed by the admin- 
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istrator, but upon the suggestion of the death of Hiram 
H. Taintor the court forthwith entered an order reviving 
the action. The mortgaged premises were sold under the 
decree and bid in by Hiram C. Taintor, assignee, and a 
sheriff’s deed duly issued, bearing date November 2, 1895. 
No possession of the premises was ever taken under this 
deed, and Abrams, the mortgagor, has at all times re- 
mained in possession of the premises. In 1901 plaintiff 
and appellant commenced this action to quiet his title 
to the premises, basing his claim upon adverse possession 
for more than ten years. Burnham, Tulleys & Co. an- 
swered the petition, in effect disclaiming any interest in 
the premises since the making of the sheriffs deed to 
Hiram C. Taintor. Taintor filed an answer and cross- 
petition asking that the title be quieted in him and that 
he be awarded a right of possession. From a decree quiet- 
ing title in the defendant Taintor, the plaintiff has ap- 
pealed. 

On the submission of the case, appellant abandoned his 
‘claim to have title quieted in him, but he insists that 
the court erred in quieting title in defendant Taintor, and 
urges that the foreclosure proceedings, under which 
Taintor obtained a sheriff’s deed to the premises, were 
void on account of the death of Hiram H. Taintor, one 
of the original parties in the foreclosure proceeding, and 
the revival of the action in the name of Hiram C. Taintor 
without notice of any kind to any of the defendants in 
the action, and without any appearance on the part of 
any of the defendants. It may be conceded, for the pur- 
poses of this case, that the court erred in reviving the 
action without notice to the defendants, but, if Hiram H. . 
Taintor was not a necessary party to the action, then such 
error was without prejudice and would not invalidate the 
further proceedings in the case. It will be remembered 
that the mortgage in that case ran to L. W. Tulleys, ‘trus- 
tee, and that L. W. Tulleys, trustee, was a party plaintiff 
to the foreclosure proceeding. While Hiram H. Taintor, 
the beneficiary, was also made a plaintiff, and while he 
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was @ proper party, we do not think that he was a neces- 
sary party plaintiff in the case. Section 32 of the code 
is as follows: “An executor, administrator, guardian, 
trustee of an express trust, a person with whom or in 
whose name a contract is made for the benefit of another, 
or a person expressly authorized by statute, may bring 
an action without joining with him the person for whose 
benefit it is prosecuted. Officers may sue and be sued in‘ 
such name as is authorized by law, and official bonds may 
be sued upon in the same way.” In Hays v. Galion Gas 
Light and Coal Co., 29 Ohio St. 330, the question was be- 
fore the supreme court of Ohio, and, speaking of the 
right of the trustee to foreclose a mortgage without join- 
ing the beneficiaries, it was there said: 

“Whether the owners of the debt, or beneficiaries under 
the trust, are numerous or not, he may so act or sue with- 
out uniting with him those for whose benefit the action 
is prosecuted. Code, sec. 27; Coe v. Columbus, P. & I. 
R. Co., 10 Ohio St. 372; Pomeroy, Code Remedies, sec. 
174.” 

To the same effect is Wiltsie, Mortgage Foreclosures, 
. sec. 110. It is true that in some jurisdictions it has been 
held that, where the trust is merely nominal, it is neces- 
sary for the trustee to join with him as coplaintiffs the 
cestuis que trust, except in those cases where the bene- 
ficiaries are numerous, as in the case of mortgages to ~ 
secure railroad and other bonds ; but we prefer to follow 
the decision of the Ohio court based on a statute sim- 
ilar to, if not identical with, section 32 above quoted. 
Hiram H. Taintor not being a necessary party to the fore- 
closure proceedings, it was unnecessary to revive the ac- 
tion as to him, as it could still proceed in the name of 
Tulleys, trustee, and any error in the proceedings to re- 
vive were without prejudice. 

Jf we understand the theory of the plaintiff and ap- 
pellant, it is that, having held possession of the premises ~ 
for more than ten years after the deed issued to Burn- 
ham, Tulleys & Co. under their foreclosure, he has ac- 
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quired title by adverse possession. In his brief it is said: 
“We contend that even if the foreclosure of the $3,300 
mortgage was valid the legal effect thereof would not 
arrest the running of the statute of limitations in favor 
of appellant, as the result of said action was merely a 
conveyance by process of law of the title from Burnham, 
Tulleys & Co. to Hiram C. Taintor, and its effect would 
be no greater than a deed executed.” There are two 
reasons why we cannot agree with this contention: First. 
The law appears to be well settled that possession by the 
mortgagor, after foreclosure and sale under the mortgage, 
is not adverse to the purchaser at the foreclosure sale 
until actual notice of an adverse holding is brought home 
to the purchaser. In Root v. Woolworth, 150 U. S. 401, 
415, the court, discussing this question, say: 

“Tf, since that decree, he has inclosed a part of the land, 
cut wood from it, or cultivated it, he would be treated and 
considered as holding it in subordination to the title of 
Morton and his privy in estate, until he gave notice that 
his holding was adverse, and in the assertion of actual 
owncrship in himself. * * * Without such notice the 
length of time intervening between the decree and the 
institution of the present suit would give him no better 
right than he previously possessed, and his holding pos- 
session would, under the authorities, be treated as in sub- 
ordination to the title of the real owner. This is a well- 
established rule.” . 

Numerous cases from different states are cited by the 
court in support of this proposition. Under this rule 
the plaintiff’s possession was not adverse, even as against 
Burnham, Tulleys & Co., as the record nowhere dis- 
closes any notice brought home to them that the plaintiff 
was in possession claiming adversely to them. Second. 
Even though the statute were held to run as against Burn- 
ham, Tulleys & Co. on account of the. plaintiff’s continued 
possession of the premises, it would not commence run- 
ning against Taintor before his mortgage was barred. 
So long as he may maintain an action on his mortgage, 

11 
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he has a right to call upon the court to foreclose and 
order a sale and the delivery of the possession, regardless 
of the length of possession by the mortgagor or the claim 
under which possession was held. As stated by appellee, 
if the statute could be started in the manner claimed by 
appellant, then one giving a long time mortgage might take 
a second, due at an early date, have foreclosure proceed- 
ings instituted and the premises bid in, and in this way 
bar the first mortgagee, even before the maturity of his 
claim. The law is not so inconsiderate of the rights of a 
creditor. 

The district court was undoubtedly right in entering 
the decree which it did, and we recommend its affirmance. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 
AFFIRMED. 


ELIJAH M. ToPLIFF, TRUSTEE, APPELLEE, V. JOHN A. RICH- 
ARDSON ET AL., APPELLANTS. 


Frrep Magcy 8, 1906. Nos. 14,186, 14,187. 


1. Service by publication was attempted on three defendants. Two 
of the defendants were residents of the state, and the third, a 
nonresident, had died previous to the publication of the notice. 
Held, That a decree entered on such attempted service was void. 


2, Estates: Mercer. There can be no merger unless a greater and a 
a less estate meet in the same person holding in the same right, 
nor where intervening rights or estates interfere, nor where the 
intention to keep the estates distinct may be inferred or has been 
expressed. 


3. Proof of the statute of a sister state and of a judicial record ap 
pointing trustees examined, and held sufficient. 


4. Tax Sale: Trrte Acquimep. The title conveyed under a tax sale is 
not derivative, but a new title, and the purchaser, if his deed is 
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valid, takes free from any incumbrance, claims or equities con- 
nected with the prior title. 


5. Judicial Sale: INcumMBRANCES: EstTorren, One purchasing at 
judicial sale is estopped from questioning the validity of an in- 
ecumbrance shown by the appraisement and deducted from the 
appraised value of the estate sold, where he makes no objection 
to the validity of the incumbrance prior to the sale. 


APPEAL from the district court for Kearney county: Ep 
L. ADAMS, JUDGE. Affirmed. 


J. L, McPheely, for appellants. 


Hall, Woods & Pound, Hague & Anderbery and H. J. 
Whitmore, contra. 


t 


DuFFip, C. ; 


These two cases were, by stipulation of parties, heard 
upon one set of briefs, the facts in each case being nearly 
identical. The action was to foreclose a mortgage brought 
by Elijah M. Topliff, trustee. The New Hampshire Trust 
Company in March, 1894, issued its bonds in the sum of 
$3,500,000, and as security for payment thereof deposited 
with Isaac W. Smith, Alfred T. Batchelder and Elijah M. 
Topliff, as trustees, notes and mortgages of about the face 
value of the bonds issued, the mortgage in suit being among 
the number. Previous to the bringing of this action two 
of said trustees, Smith and Batchelder, departed this life. 
' The mortgage was made December 26, 1885, by Daniel 
Bender and wife to secure the payment of a note for $700 
maturing January 1, 1891, and payable to Hiram D. Upton 
or bearer. January 22, 1891, Bender secured an exten- 
sion of the note and mortgage for the additional term of 
five years, this extension agreement not being put of 
record. In 1901 J. W. Whiffin & Son commenced an action 
in the district court for Kearney county to foreclose a 
tax lien held against the premises, and such proceedings 
were had in that case that on February 21, 1902, a sheriff’s 
decd was issued, on the decree foreclosing the tax lien, to 
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the appellant John A. Richardson, who now claims to be 
the owner in fee of the mortgaged premises under said 
sheriff’s deed. In that action Daniel Bender and Ida M. 
Bender, the mortgagors, were made parties defendant as 
owners of the fee, and-Hiram D. Upton was made a defend- 
ant as holder of the mortgage lien. Service was had on 
all the defendants by publication and it developed upon 
the trial of the case at bar that Upton died prior to the 
commencement of the tax foreclosure case, and that Ben- 
der and wife were residents of this state. In this con- 
dition of the case it is clear that the court acquired no 
jurisdiction against the parties, the authorities all agree- 
ing that, if the party sued was dead at and prior to the 
date of the pretended service, there can be no valid decree. 
Loring v. Folger, 7 Gray (Mass.), 505; Childers ». 
Schantz, 120 Mo. 305; 1 Black, Judgments (2d ed.), sec. 
208. The Benders being residents of the state, the court 
could not acquire jurisdiction over them on notice by pub- 
lication. Hayrs v. Nason, 54 Neb. 143; German Nat. Bank 
v. Kautter, 55 Neb. 103; Wood Harvester Co. v. Dobry, 59 
Neb. 590. The decree of the court being entered without 
jurisdiction of the defendants was absolutely void, and the 
deed to the appellant Richardson growing out of the pro- 
ceedings confers on him no title. 

It further appears from the evidence that one Jesse M. 
Dailey procured from Bender and wife a quitclaim deed 
to the mortgaged premises in July, 1897, and Dailey quit- 
claimed to the plaintiff Topliff in September, 1897. Ap- 
pellant claims that, the fee of the premises having been 
conveyed and accepted by the mortgagee, a merger thereby 
occurs and the mortgage lien is thereby extinguished, for 
which reason the plaintiff’s bill should be dismissed. Or- 
dinarily this is true, but the law is well settled that when 
intervening rights interfere, or when the two estates meet, 
and it is necessary that the charge be kept on foot to pro- 
tect those interests, the courts will not enforce a merger. 
Where there is a union of rights, equity will preserve them 
distinct, if the intention so to do is either expressed or im- 
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plied. Miller v. Finn, 1 Neb. 254. The facts developed 
on the trial make it very apparent that the interest of the 
mortgagee was wholly adverse to a merger of the two es- 
tates. As before stated, one Jesse M. Dailey procured a 
deed from Bender and wife in July, 1897, and while his 
deed to Topliff was dated in September, 1897, that deed 
was not delivered to Topliff until shortly before its record 
on April 18, 1908, the reason being that Dailey claimed a 
eertain sum as due from Topliff, over which there was a 
dispute which was not settled until about that date. In 
the meantime, and in January, 1902, Bender and wife 
made a new quitclaiin deed to one E. C. Dailey. In his 
testimony Bender says that when he gave this new deed to 
E. C. Dailey the latter represented himself to be the agent 
of the parties to whom the original deed had been given, 
and that they had lost the papers; that he assured them that 
the parties were tle same and that it was “all straight.” 
E. C. Dailey, after getting this new deed from the Benders, 
conveyed to Ida M. Hollenbeck on March 6, 1902, and prior 
to the recording of the deed from Jesse M. Dailey to Top- 
liff. It will be seen, therefore, that unless the mortgage 
was kept alive the interests of the mortgagee would be 
seriously affected by the conveyance from E, ©. Dailey to 
Ida M. Hollenbeck. 

One other matter might be noticed in relation to this 
claim of merger. Topliff holds the mortgage in question 
as trustee, while the deed from Jesse M. Dailey is made 
to Elijah M. Topliff. One of the essentials of a merger 
is that the two interests be held in the same right. Clift 
v. White, 12 N. Y. 519. Wad Topliff intended a merger 
of the two estates, the presumption is that he would have 
required the deed to run to him in his capacity of trustee. 
Objection is further made that the act of the legislature 
incorporating the New Hampshire Trust Company is not 
sufficiently authenticated. The act is authenticated by 
the secretary of state of New Hampshire under the 
great seal of that state. This is sufficient under section 
420 of the code. Appellant makes two objections to the 
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proof of the order appointing trustees of the New Hamp- 
shire Trust Company: (1) That the certificate omits to 
certify to the order; (2) that it is not stated in the cer- 
tificate of the justice of the supreme court attached to the 
clerk’s seal that the order is in due form “in law.” The 
certificate is in the following form: “I, Thomas D. Luce, 
clerk of the supreme court of the state of New Hampshire, 
for the county of Hillsboro, do hereby certify that the fore- 
going are true copies of the petition for, and order for the 
appointment of the trustees in the matter of the New 
Hampshire Trust Company, No. 855 Eq. (not including 
exhibits), and the bonds filed therein, with the approval of 
the court thereon.” Receivers are often appointed by in- 
terlocutory orders as well as by final decrees of court, and 
we do not think it a good objection to the certificate that 
’ the clerk has used the word “order” instead of “decree.” 
The certificate of the justice of the supreme court attached 
to that of the clerk certifies “that the foregoing certificate 
isin due form.” The certificate is strictly in form with the 
federal statute, which requires that the certificate of the 
judge must be that the “attestation is in due form.” 
Grover v. Grover, 30 Mo. 400. 

Some stress is laid on the fact that the agreement to ex- 
tend the mortgage was not recorded, and that appellant 
bid in the land on the tax foreclosure relying on the records 
and believing that the mortgage lien was barred hy lapse 
of time. There are several answers to this claim. As 
long as the mortgage remained uncanceled of record it was 
notice to everyone that the plaintiff might assert it in the 
future. Payments on the debt, of which no public record 
is required or could be made, would prevent the running 
of the statute, and this, of itself, was sufficient to require 
of a purchaser inquiry, which, if prosecuted with reason- 
able diligence, would have disclosed the true facts. 

w Again, the appellant claims title under a decree fore- 
elosing a tax lien. The title conveyed under ¢ tax sale 
is not derivative, but a new title in the nature of an in- 
dependent grant by the sovereign authority, and the pur- 
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chaser takes free from any incumbrances, claims or equi- 
ties connected with the prior title. Crum v. Cotting, 22 Ta. 
411. Had proper service been made to give the court juris- 
diction in the tax foreclosure proceedings, the deed issued 
therein would have given appellant perfect title to the 
land and cut off every prior claim or equity existing 
against it. The appellant was not concerned with the 
record title to this land further than to see that the proper 
parties were made defendants in the tax foreclosure suit. > 

Another matter going to the inequity of the appellant’s 
claim is this: When the land was appraised prior to the 
sale under the decree foreclosing the tax lien, the mort- 
gage in controversy was deducted from the appraised value 
of the land, and the plaintiff bid not to exceed two-thirds 
of the appraisement, thus recognizing the validity of this 
mortgage lien and estopping himself, under our former 
decisions, from resisting its enforcement. 

We have no doubt of the correctness of the decree fore- 
closing the mortgage, and recommend its affirmance. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing © 
opinion, the decree foreclosing the mortgage is 


AFFIRMED. 


Harry A. SHUMAN ET AL., APPELLEES, V. A. HEATER, 
APPELLANT, 


FILED Marca 8, 1906. No. 14,192. 


1. Sale: Warranty. No particular form of words is necessary to 
constitute a warranty as to the quality or soundness of chattels. 
Any form of words whereby a vendor, for the purpose of induc- 
ing a sale, makes affirmation pending the negotiations that the 
subject matter of the sale is of a particular quality or fitness will 
constitute a warranty, when relied upon by the purchaser. 
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2. Evidence examined, and held sufficient to show: (1) That the de- 
fendant sold a team to the plaintiff; (2) that he warranted the 
team to be sound; (3) a breach of such warranty. 


APPEAL from the district court for Lancaster county: 
Epwarp P. HOLMES, JUDGE. Affirmed. 


Morning & Ledwith, for appellant. 
C. O. Whedon, contra. 


ALBERT, ©. 


In their petition the plaintiffs charge that on the 14th 
day of May, 1904, the defendant sold and delivered a span 
of horses and set of harness to the plaintiff, Harry A. 
Shuman, for the'agreed price of $250, of which amount 
$15 was paid at the time, the remainder to be paid ac- 
cording to the terms of several promissory notes of that 
date secured by chattel mortgage on the property included 
in the sale and other personal property. The notes and 
mortgage were executed by both parties plaintiff, who are 
husband and wife, to the defendant. The plaintiffs fur- 
ther charge that the plaintiff vendee bought said team for 
use in teaming, draying and transfer business, as his 
vendor at the time well knew, and that he was induced to 
buy the team by the defendant’s false and fraudulent rep- 
resentations that the team was sound and fit in every way 
for the use thereof contemplated by the vendee; that 
neither of the horses belonging to said team was sound 
or fit for use for the purpose for which they were bought 
by the vendee, but were lame, diseased and unfit for 
work. The petition also contains averments to the effect 
that the vendee, immediately upon his discovery that the 
defendant’s representations with respect to the team were 
false, tendered and returned the team and harness to the 
defendant, and demanded a return of the cash payment 
made at the time of the sale, and of the notes for the 
deferred payments and the cancelation of the mortgage 
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securing them. The defendant declined to rescind the 
sale, and the prayer of the petition is for judgment for the 
amount of the cash payment, a return of the notes and 
the cancelation of the mortgage, etc. 

The theory of the defense is that at the time of the sale 
the team belonged to a third party who was indebted to 
the defendant in the sum of $1,300, and whose indebted- 
ness was secured by a chattel mortgage on the team and 
other property. That, in order to enable a third party to 
make the sale and the vendee to purchase the team, it was 
arranged that the defendant should release the mortgage 
of the third party as to this team, and that the vende 
should pay the defendant $15 and give him security for 
$235 on the team and other personal property, and that 
the entire $250 should be credited on the indebtedness of 
the third party to the defendant. The answer admits the 
payment of the $15, the execution and delivery of the 
notes and the mortgage mentioned in the petition, and 
the plaintifi’s tender of a return of the property. It also 
includes a cross-petition, praying for the foreclosure of 
the mortgage. The court found all the issues in favor of 
the plaintiffs and entered a decree accordingly. The de 
fendant appeals. 

It is first insisted that the evidence is insufficient tc 
sustain a finding that the defendant sold the team to the 
vendee, one of the plaintiffs in the case. That was the 
principal question litigated in the case. The evidence 
bearing thereon covers the major portion of a bill of ex- 
ceptions, consisting of more than 160 pages. On that 
question it must suffice to say that the vendee’s testimony, 
to the effect that the defendant was the vendor of the 
team and harness, is flatly contradicted by the defendant. 
Both parties are to a certain extent corroborated by 
other witnesses and by facts and circumstances appearing 
in evidence. The witnesses were before the trial court, 
who was in a position to observe their appearance and 
demeanor while testifying, and in many other ways had a 
better opportunity to judge of their credibility than we, 
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who have nothing to guide us but the written transcript 
of their evidence. But were we to be guided by that alone 
Wwe are not prepared to say that we should arrive at a 
different conclusion than that reached below. On the 
contrary we are inclined to think our conclusion would 
be the same. 

It is next contended that the evidence is insufficient to 
show that there was any warranty on the part of the de- 
fendant with respect to the condition of the team or its 
fitness for the work for which it was bought. The testi- 
mony of the plaintiff vendee upon this point, corroborated. 
in many particulars, is as follows: “Well, of course, it 
is hard for me to remember all that he said, but I asked 
him, and explained very thoroughly, that I not only 
wanted the team for the job with the telephone people, as 
long as it lasted, to do that work with, when I was 
through with that I wanted to do dray work, also to run 
a storage room. He says the team is sound. I believe 
they are sound in every way, good for my work all the 
time; told me how nice a team they was, how strong; also 
spoke about having seen them pulling a building. I think 
we talked about them moving this building. Q. What 
did he say about their being sound? A. He said they was 
sound in every way, didn’t know anything wrong with 
them. * * * Q. Now, did you know the actual condi- 
tion of that team prior to the time you bought it. A. 
No, I didn’t. Q. Upon what did you rely on buying it? 
A. On what Mr. Heater told me. Q. What did he tell 
you? A. I asked him if the team was sound and fit for 
my work, and explained thoroughly. I told him I didn’t 
expect to finish doing that telephone work—that was light 
work. If I got money enough to pay for them and was 
situated right, I wanted to put them on avan. Q. What 
did he say about their being fit? A. Said that was the 
very use they was adapted for. Wasn’t made to trot, but 
they were draught horses. Q. He said they were sound? 
A. Yes, sir; said they were sound in every way. Q. Did 
you rely upon that statement in buying the team? A. I 
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relied on him for everything. * * * Q. Did you ever 
have a conversation with Mr. Ferdinand about buying 
this team from him? A. No, sir; I didn’t.” 

No particular form of words is necessary to constitute 
a warranty as to the quality or soundness of chattels. 
Any form of words whereby a vendor, pending negotia- 
tions, for the purpose of inducing a purchase, makes affir- 
mation that the subject matter of the proposed sale is of 
a particular quality-or fitness will constitute a warranty, 
when relied upon by the purchaser. Little v. Woodworth, 
8 Neb. 281; Erskine v. Swanson, 45 Neb. 767; Unland vr. 
Garton, 48 Neb. 202. This case falls within the rule 
just stated, and we consider the evidence amply sufficient 
to sustain a finding of a warranty in the sale of the 
team. 

Lastly, the defendant contends that the evidence is 
insufficient to sustain a finding of a breach of the war- 
ranty. The evidence upon this point shows that the 
horses were delivered to the vendee on Saturday, about 
3 or 4 o'clock, and did some light work that afternoon. 
The next day they stood in the barn. They were driven 
on the following day, and in the afternoon one of them 
was found lame. On the following morning his leg was 
swollen and his condition such that he was unable to 
work, A skilled veterinarian was called to examine the 
horse, and he testifies that the horse was suffering from 
a disease called water farcy, Monday morning fever, or 
big leg, and he testifies that the horse showed marks of 
having had previous attacks of the disease. The testimony 
of another witness was to the effect that he had been ac- 
quainted with the horse some months before the sale in 
question, had seen him at work, and that he was lame and 
unsound during that time. This evidence certainly war- 
ranted a finding that the team was not sound at the time 
of the sale, and defendant’s previous transactions, with 
the team would warrant the inference that he knew its 
condition. 

We are satisfied that the decree of the district court is 
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amply sustained by the evidence on every essential point, 
and we therefore recommend that it be affirmed. 


DUFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 
AFFIRMED. 


JANE C. SIMMONS, APPELLEE, V. LURINDA KELSEY ET AL., 
APPELLANTS. 


Fitep Marcnr 8, 1906. No. 14,487. 


1, Pleading: Morion To STRIKE: HarMLESS Error. A plea in abate- 
ment was stricken on plaintiff’s motion. The defendants then 
incorporated the same matter, with a plea to the merits, in the 
answer and fully litigated such matter. Held, That they were not 
prejudiced by the ruling on the motion to strike. 


2. Mental Capacity: Expert TESTIMONY. Where the mental capacity 
of the plaintiff to maintain the suit is in issue, her disposition, 
aside from the question of her mental integrity, is not involved, 
and is not a subject of expert investigation. 


Where the plaintiff reasonably understands the nature and 
purpose of her suit, the effect of her acts with reference thereto, 
and has the will to decide for herself whether it shall be brought 
and prosecuted, she has sufficient mental capacity to maintain it. 


4. Contracts: CONSIDERATION. The dismissal, by a child, of proceed- 
ings instituted by her for the appointment of a guardian for her 
mother on the ground of the incompetency of the latter, is not a 
valid consideration for a promise made by the mother to such. 
child. 


5. Public Policy will not permit one who institutes such proceedings 
to make the prosecution or the abandonment thereof a source 
of profit to herself. 

6. Contracts: UNDUE INFLUENCE. Evidence examined, and held suffi- 
cient to sustain a finding that plaintiff’s assent to a contract was 
obtained by undue means and without consideration, 


APPEAL from the district court for Johnson county: 
ALBERT H, BABCOCK, JUDGE. Affirmed. 
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-E. B. Quackenbush and EH. M. Tracy, for appellants. 
S. P. Davidson, contra. ai 


ALBERT, C. 


The plaintiff is a woman about 80 years old. She in- 
herited about $25,000 from a brother who died in the state 
of Illinois, of which amount about $18,000 was ready for 
distribution and was to be paid over to her on or before 
January 7, 1903. At about that date, and before plain- 
tiff had received any portion of the inheritance, one of 
her daughters instituted proceedings in the county court 
of Johnson county for the appointment of a guardian for 
the plaintiff, alleging as ground therefor that the plaintiff 
was not of sufficient mental capacity to have the care 
and management of her property. While such proceed- 
ings were pending the plaintiff entered into a contract 
with her husband, children and certain of her grand- 
children, who are the issue of two deceased daughters, 
whereby she surrendered all of her estate, save less than 
$3,000, to such children and grandchildren, and the 
amount reserved was placed practically beyond her con- 
trol. After the contract was signed the proceedings for 
the appointment of a guardian were dismissed. In pur- 
suance of the contract just mentioned about $8,000 of 
the plaintiff’s inheritance was collected and distributed 
among her children and grandchildren. Afterwards the 
plaintiff commenced this suit against the other parties to 
the contract for a cancelation thereof, alleging that it was 
made by her without any consideration, and that her as- 
sent thereto had been procured by undue means employed 
by defendants to that end. The plaintiff’s husband and 
two of her sons, defendants, answered, uniting with her 
in the prayer for the cancelation of the contract. The 
other defendants filed a plea in abatement, averring that 
the plaintiff was an incompetent person, without a 
guardian, and not of sufficient capacity to maintain the 
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action. This plea, when filed, was not verified, and a 
motion was made to strike it for that and other reasons. 
After the motion was filed, and about four days before 
the ruling thereon, but without leave of court, a verifica- 
tion was added. The court sustained the motion, but in 
doing so gave the defendants leave to incorporate the 
matters in abatement in their plea to the merits. There- 
upon the defendants resisting the suit joined in an answer, 
renewing their plea in abatement, denying all matter 
set forth in the petition not expressly admitted, and 
averring that the contract was founded on a sufficient 
consideration, performance on their part, a subsequent 
ratification, and other matters not necessary to mention. 
The reply is a general denial. The court entered a de- 
cree dismissing this bill, and the plaintiff appealed to 
this court, where the judgment of dismissal was reversed 
and the cause remanded for further proceedings. Sim- 
mons v. Kelsey, 72 Neb. 584. In the meantime the plain- 
tiff’s husband, one of the defendants, died, and some of 
the infant defendants had attained their majority, and, 
leave of court having been obtained, the plaintiff, after 
the cause was remanded, amended her petition by inter- 
lineation, showing those facts, and refiled it on the 20th 
day of April, 1905. The other pleadings remained as they 
stood at a former trial. The court found generally in 
favor of the plaintiff and entered a decree accordingly. 
The defendants who resisted the suit bring the record here 
for review. 

The first complaint is of the ruling of the trial court 
on the motion to strike the plea in abatement. The motion 
was good when made because the plea was not verificd. 
But, aside from that, defendants were permitted to in- 
clude the same matter with their plea to the merits, and 
to litigate such matters fully, consequently, no substan- 
tial right of the defendants was prejudicially affected by 
the ruling. 

Complaint is also made of several rulings of the court 
excluding evidence tending to show that James EB. Sim- 
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mons, one of the defendants who answered, joining in 
plaintiff’s prayer for a cancelation of the contract, is 
addicted to the use of intoxicating liquors and betting, 
and is reputed to be a man of profligate and immoral 
habits. We are wholly unable to see how his habits or 
reputation are material. upon any issue in this case. The 
court very properly refused to allow the issues between 
the plaintiff and the defendants resisting her suit to be 
obscured by such evidence, and, in our opinion, the com- 
plaint of the rejection of such evidence is not only with- 
out merit, but one that requires some hardihood to urge 
in a court of review. 

The defendants called a physician to testify as an expert 
touching the mental capacity of the plaintiff, apparently, 
to sustain the matters pleaded in abatement of the suit. 
He testified, in effect, that he discovered no mental defects, 
but whether she would be competent to look after the 
ordinary business affairs of life would depend largely upon 
the extent of the business, and that he hardly thought 
her capable of managing a farm, buying and selling stock, 
and looking after the estate of $10,000 or $12,000, but 
that he considered her competent, with the advice and 
assistance of a competent attorney, to conduct this liti- 
gation. The defendants then propounded this interroga- 
tory: “From the examination you made of the plaintiff, 
* * * in your judgment, would she or would she not 
be easily influenced by one she liked or one occupying a 
fiduciary relationship?’ The question was repeated sev- 
eral times in substantially the same form, and in each 
instance an objection thereto was sustained by the court, 
and the defendants now complain of these rulings. We 
think this evidence was properly excluded. The defend- 
ants had called this witness to show that the plaintiff 
was mentally incompetent. His testimony shows that he 
had made an examination lasting about 15 minutes. Her 
disposition was not in issue, and, had it been, could not 
have been established by expert testimony. 

It is urged that the suit should have been abated be- 
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cause the plaintiff lacked sufficient mental capacity to 
maintain it. The evidence shows that the plaintiff is a 
woman about 80 years of age. It is not at all surprising 
that, when her mental capacity is called in question, there 
should be abundant evidence showing that she lacked the 
intellectual strength and vigor that she once possessed. 
But that falls far short of proving that she is mentally 
incompetent to maintain this suit. As was said in Hng- 
lish v. Porter, 109 Tl. 291: “Although the mind of a per- 
son may be to some extent impaired by age or disease, 
still, if he be capable of transacting his ordinary business 
—if he understands the nature of the business in which 
he is engaged, and the effect of what he is doing, and 
can exercise his will with reference thereto—his acts will 
be valid and binding.” See Hmerick v. Kmerick, 83 Ia. 
411, 18 L. R. A. 757, and notes. The evidence satisfies 
us that the plaintiff reasonably understood the nature and 
purpose of her suit, the effect of her acts with reference 
thereto, and had the will to decide for herself whether 
or not it should be brought and prosecuted. That, we 
think, is sufficient mental capacity to maintain the action. 
The effect of a contrary holding on the rights of the de- 
fendants at this stage of the litigation would be an inter- 
esting question, if necessary to a decision of the case. 
Coming to the merits of the case, it is strenuously 
urged that the evidence is insufficient to sustain the decree 
of the district court. The defendants are children and 
grandchildren of the plaintiff who, as we have seen, is old 
and illiterate. As we have also seen, when the contract 
was made, proceedings which had been instituted by one 
. of the defendants, a daughter of the plaintiff, to have a 
guardian appointed for her were pending in the county 
court. Whatever may have been the motive that induced 
such proceedings, the record leaves no room for doubt that 
they operated to disturb and harrass the plaintiff, and 
that she was exceedingly anxious to have them dismissed. 
We are satisfied from the evidence that while such pro- 
ceedings were pending the conduct of at least a portion 
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of the defendants toward the plaintiff, coupled with the 
pendency of the proceedings, operated as duress per minas, 
whereby plaintiff’s assent to the contract was obtained. 
No consideration moved to the plaintiff, save the dis- 
missal of such proceedings. Obviously that was not a 
_ valid consideration, because, if the proceedings were well 
grounded and brought in good faith, public policy re- 
quired that they be pushed to a conclusion. If ground- 
less and not brought in good faith, public policy would 
again interpose and require their dismissal, and that, 
‘too, without any consideration. In either case, would the 
party instituting the proceedings be permitted to use 
them as a source of profit to herself. The fact that after 
instituting such -proceedings she was one of the parties 
who undertook to bind the plaintiff by the contract in 
suit, involving a large estate, reflects somewhat on the 
good faith with which the charge of mental incapacity was 
preferred. The findings, then, to the effect that the con- 
tract was procured by undue means and without considera- 
tion is sufficiently sustained by the evidence, and justifies 
the decree, not only as to such of the defendants as made 
use of such means to procure the contract, but as to all 
who seek to profit by it. We note that the defendants 
resisting the suit urge that the contract has been par- 
tially performed on their part. Such performance aside 
from the dismissal of the proceedings for the appoint- 
ment of a guardian, which we have already noticed, con- 
sists of the appropriation by the defendants of a large 
portion of the plaintiff’s estate. It is hardly necessary to 
add that such acts of performance do not stand in the 
way of a cancelation of the contract. 
It is recommended that the decree of the district court 
be affirmed. 


DUFFIE and Jackson, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 
AFFIRMED. 
' 12 
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Hawley v. Pound. 


Eviza B. HAWLEY ET AL., APPELLANTS, V. ALBERT C. POUND 
ET AL., APPELLEES. 


FILepD MarcnH 8, 1906. No. 14,072. 


APPEAL from the district court for Washington county : 
LEE 8. ESTELLE, JUDGE. Affirmed. 


Herman Aye, R. 8. Hall, G. W. Covell and Wright & 
Stout, for appellants. 


John C. Cowin, W. C. Walton, D. Z. Mummert, I. C. 
Eller, Clark O’Hanlon and IE. B. Carrigan, contra. 


JACKSON, ©. 


The issue in this case is identical with that in Hawley 
v. Von Lanken, 75 Neb. 597, and following the conclusion 
there reached we recommend that the judgment of the 
district court be affirmed. 


bo. 


ah 


DUFFIE and ALBERT, CC., concur. 


By the Court: For the reason stated above, the judgment 


of the district court is 
AFFIRMED. 
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EvizA B. HAWLEY ET AL., APPELLANTS, V. MICHAEL J. 
BARRY ET AL., APPELLEES. 


vy ta 
Fitep Marcy 8, 1906. No. 14,073. +s 


APPEAL from the district court for Washington county: 
LEE 8. ESTELLE, JuDGE. Affirmed. 


Herman Aye, R. S. Hall, G. W. Covell and Wright & 
Stout, for appellants. 


John C. Cowin, W. C. Walton, D. Z. Mummert, I. C. 
Eller, Clark O’Hanlon and E. B. Carrigan, contra. 


JACKSON, C. 


The issue in this case is identical with that in Hawley 
v. Von Lanken, 75 Neb. 597, and following the conclusion 
there reached we recommend that the judgment of the 
district court be affirmed. 


DurFFIE and ALBERT, CC., concur. | 


By the Court: For the reason stated above, the judgment 
of the district court is 
AFFIRMED, 
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Hawley v. Nellson, 


‘ELIZA B, HAWLEY ET AL., APPELLANTS, V. SOREN M. NEIL- 
SON ET AL., APPELLEES. 


Firep Marcy 8, 1906. No. 14,074. 


APPEAL from the district court for Washington county: 
Lree S. ESTELLE, JUDGE. Affirmed. 


Herman Aye, R. 8. Hall, G. W. Covell and Wright & 
Stout, for appellants. 


John C. Cowin, W. C. Walton, D. Z. Mummert, I. C. 
Eller, Clark O’Hanlon and E. B. Carrigan, contra. 


JACKSON, C. 


The issue in this case is identical with that in Hawley 
v. Von Lanken, 75 Neb. 597, and following the conclusion 
there reached we recommend that the judgment of the 


district court be affirmed. 
. 


Dvurrix and ALBERT, CC., concur. 


By the Court: For the reason stated AONE, the judgment 
- the districe court is 
AFFIRMED. 
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Eviza B. HAWLEY ET AL., APPELLANTS, V. HANS C. NEIL- 
SON ET AL., APPELLEES. 


Frep Marcw# 8, 1906. No. 14,075. 


APPEAL from the district court for Washington county: 
LEE 8. ESTELLE, JUDGE. Affirmed. 


' Herman Aye, R. 8. Hall, G. W. Covell and Wan é 
Stout, for appellants. 


John C. Cowin, W. C. Walton, D. Z. Mummert, I. C. 
Eller, Clark O’Hanlon and EH. B. Carrigan, contra. 


JACKSON, C. 


The issue in this case is identical with that in Hawley 
v. Von Lanken, 75 Neb. 597, and following the conclusion 
there reached we recommend that the judgment of the 
district court be affirmed. 


DUFFIE and ALBERT, CC., concur. 


By the Court: For the reason stated above, the ee 
of the district court is 


Apnea: 


134 NEBRASKA REPORTS. [ Vou. 76 


Hawley v. Jahnel. 


ELIZA B. HAWLEY ET AL., APPELLANTS, V. FRANK JAHNEL 
ET AL., APPELLEES. 


Frmep MarcxH 8, 1906. No. 14,076. 


APPEAL from the district court for Washington county: 
LEE S. ESTELLE, JUDGE. Affirmed. 


Herman Aye, R. 8. Hall, G. W. Covell and Wright & 
Stout, for appellants. 


John C. Cowin, W. C. Walton, D. Z. Mummert, I. C. 
Eller, Clark O’Hanlon and E. B. Carrigan, contra. 


JACKSON, C. 


The issue in this case is identical with that in Hawley v. 
Von Lanken, 75 Neb. 597, and following the conclusion 
there reached we recommend that the judgment of the 
district court be affirmed. 


DUFFIE and ALBERT, CC., concur. 


By the Court: For the reason stated above, the judgment 
of the district court is 


AFFIRMED. 
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E. W. PARKER V. R. E. LEECH. 
Frrep Marcw 8, 1906. No. 14,137. 


1, Principal and Agent. Ordinarily, an agent authorized to receive 
payment has no authority to commute his principal’s debt for a 
debt due from himself to his principal’s debtor, nor to receive 
payment other than in money. 


2. Evidence examined, and held insufficient to sustain a finding of 
payment. ; 


Error to the district court for Furnas county: Ropert 
C. Orr, JupGe. Reversed. 


W. S, Morlan, for plaintiff in error. 
John T. McClure, contra. 


JACKSON, C, 


This is an action on a promissory note. The answer 
contains a plea of payment, which is denied in the reply. 
From a judgment in favor of the defendant the plaintiff 
prosecutes error. 

The sole question in the case is whether the evidence 
is sufficient to sustain.a finding in favor of the defendant 
on the question of payment. It is not claimed that pay- 
ment was made direct to the plaintiff, but to one Clark, 
to whom he authorized it to be made, and the case turns 
on whether what the defendant relies upon as payment to 
Clark amounts in law to a payment of the note. When the 
note was given, and at the time of its alleged payment, 
the plaintiff was in business in the village of Wilsonville, 
Clark was dealing in live stock in the village of Lebanon, 
in this state, and the defendant was engaged in farming, 
and resided in the state of Kansas, about 22 miles from the 
former and about 8 miles from the latter village. Ac- 
cording to defendant’s testimony, it was arranged between 
him and the plaintiff that the note should be paid out of 
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the proceeds of the sale of certain cattle, then owned by 
the defendant. After the note had been due for some 
time, the defendant shipped the cattle to Kansas City, 
and sold them, receiving the proceeds of ‘the sale in the 
form of a draft on a bank in Oberlin, Kansas. On his 
return from making the sale, he stopped at Wilsonville, 
informed the plaintiff of the sale, and of the draft on the 
bank at Oberlin. At the same time he told him of a 
certain sale of some hogs, which he had made to Clark, at ~ 
Lebanon, and for which Clark still. owed him. As to 
the conversation between the parties at that time, defend- 
ant’s examination, in part, is as follows: “Q. Where was 
the draft? A. It went to Oberlin, to the bank. Q. And 
you told Mr. Parker when you got the money on this draft 
you would pay him this note? A. I told him when I went 
to Oberlin I would pay it, if I didn’t have money enough 
with Clark. Q. But if you had money enough with Clark 
you would pay it there? A. I would get the money from 
him to pay it. * * * Q. And Parker said you could leave 
the money with Clark and it would be all right?. A. He 
told me to pay it over to him. Q. What did he say? A. 
I told him Clark had some money up there for my hogs, 
and he said: ‘Well, just take and pay it over to him, and 
it will be all right with me” Q. If you paid it to Clark, 
it would be all right with him? A. Yes, sir; and I told 
him if there wasn’t enough there I would get it when I 
went to Oberlin. Q. I think, before, you said something 
like he said, if you would pay Clark, it would be all 
right. Just give the words he said. A. He told me to 
pay it over to Clark and it would be all right.” The de- 
fendant’s testimony further shows that he went from Wil- 
sonville to Lebanon, where he saw Clark, and that he 
informed Clark of the arrangement made with plaintiff 
for the payment of the note, and of the amount due 
thereon, ascertained the amount due him from Clark, 
which was a few dollars less than the amount of the note; 
that at the same time he arranged with Clark to sell him 
some hogs to make up the difference, and that Clark 
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should then remit the amount of the note to the plaintiff. 
His testimony further shows that, within two or three 
days thereafter he sold two more hogs to Clark, for a sum 
more than sufficient to make up the deficit. Whereupon, 
Clark retained sufficient of the amount due defendant to 
pay the note, paid him the excess and agreed to pay plain- 
tiff the amount of the note. 

Assuming that the defendant’s version of the trans- 
action is true, and it is by no means inherently improb- 
able, still, we think it is insufficient to sustain a finding of 
payment. It is clear, we think, from that portion of the 
evidence set out, that the plaintiff had no intention to sub- 
stitute Clark for the defendant as his debtor. In fact, 
his language, even as quoted by the defendant himself, 
appears to have been carefully chosen to avoid that con- 
struction, and to merely make Clark his agent to receive 
payment. As such agent, Clark had no authority to com- 
mute plaintiff’s claim for his own debt to the defendant. 
Padfield v. Green, 85 Ill. 529; Hurley v. Watson, 68 Mich. 
531. See i Am. & Eng. Ency. Law (2d ed.), p. 1,028, and 
notes. That he had no authority to receive payment other 
than in money is elementary. Hence, we have a case where 
the defendant, dealing with the plaintiff’s agent, author- 
ized to receive payment of a debt due from the defendant 
to the plaintiff, undertook, by an arrangement between 
himself and the agent, to offset a debt due him from the 
agent against his indebtedness to the plaintiff, and to 
pay the balance other than in money. That, as we have 
seen, was not within the scope of the agent’s authority, 
and would not support the plea of payment. This rule 
is a salutary one, and in view of another issue disclosed 
by the evidence has a peculiar application to this case. 
Clark was a witness on behalf of the plaintiff and testified 
that no such arrangement as the testimony of Leech dis- 
closed was entered into between Leech and himself. His 
testimony was to the effect that, while he bought hogs of 
Leech, the purchase price thereof was credited on an ac- 
count between Leech and himself, and in satisfaction of 
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Leech’s indebtedness to him. It would be a harsh rule 
to require a creditor to accept in lieu of an undisputed 
debt a chance to recover in litigation with a third party, 
in the absence of an express agreement to do so. 

It is recommended that the judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings. 


DUFFIE and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause is remanded for further proceedings according 
to law. 

REVERSED. 


CHARLES T, JENKINS, APPELLANT, V. L. E. CAMPBELL ET AL., 
APPELLEES. : 


Fitep Marcy 8, 1906. No. 14,173. 


Justice of the Peace: APPEAL: DISMISSAL: EXECUTION. Pending an 

; appeal from a judgment rendered in justice’s court, the judgment 
creditor procured and filed in the district court a transcript of 
the proceedings had before the justice of the peace, and after 
dismissal of the appeal, and an order remanding the cause to the 
justice for further proceedings, caused an execution to issue out 
of the district court on the transcript so filed. Held, That the 
execution was void. 


APPEAL from the district court for Dundy county: 
RosBertT C. Ork, JUDGE. Reversed with directions. 


Charles T. Jenkins, pro se. 
W. RR. Starr and T. J. Doyle, contra. 


JACKSON, C. 


On November 22, 1902, the {nternational Harvester 
Company recovered a judgment before a justice of the 
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peace in Lancaster county against Charles T. Jenkins. 
Jenkins procured to be filed and approved a bond for the 
purpose of perfecting an appeal to the district court. A 
transcript of the proceedings had before the justice of 
the peace was seasonably filed in the district court. On 
January 7, 1903, the company filed a motion in the appel- 
late court attacking the sufficiency of the undertaking. 
The motion was supported by affidavit, and on the 5th day 
of February of that year the cause came on to be heard 
upon the motion, which was sustained, and the defendant 
was required to give a new bond. On the 13th day of 
May following, no additional untertaking having been 
given, the appeal was dismissed and the cause remanded 
to the justice’s court for further proceedings. On 
February 10, 1903, and while the appeal was pending 
in the district court, the harvester company procured and 
filed in the office of the clerk of the district court for 
Lancaster county a transcript of the proceedings had 
before the justice of the peace. The transcript so filed 
disclosed all of the proceedings had before the justice, in- 
cluding the filing and approval of the appeal undertaking, 
together with the fact that the transcript had been pre- 
pared for an appeal. After the dismissal of the appeal 
in the district court, the harvester company caused an 
execution to issue out of the district court on the tran- 
script which it filed therein while the appeal was pend- 
ing. The execution was sent to the sheriff of Dundy 
county, who levied upon certain property belonging to the 
judgment debtor to satisfy the judgment, and thereupon 
the debtor, appellant herein, instituted this action in the 
district court for Dundy county, seeking to enjoin the 
sheriff and others from proceeding under the execution. 
A temporary injunction was allowed, which on final hear- 
ing was dissolved and the action dismissed. The plaintiff 
appeals. 

The gole question presented by the record is whether a 
valid execution could issue on the transcript filed in the 
district court by the judgment creditor while the appeal 
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from the judgment was pending. The rule is that, by 
perfecting an appeal from the judgment of an inferior 
court, the judgment is thereby vacated and the matter 
stands as it did at the commencement of the action. The 
lower court is ousted of jurisdiction, and any proceedings 
taken by the judgment creditor tu enforce the judgment 
pending the appeal are not only void, but contemptuous 
of the appellate court. State v. Johnson, 13 Fla. 33; 
M’Laughlin v. Janney, 6 Grat. (Va.) 609. That rule has 
been approved and followed in this state. Jenkins v. 
State, 60 Neb. 205. The transcript upon which the exe- 
cution was issued was not only taken while the appeal was 
pending, but it discloses on its face every step taken in the 
lower court necessary to the perfection of an appeal. - It 
does not show that the appeal was disposed of and would 
not authorize the clerk to issue an extension. It had no 
vitality when it was filed, it could not be made the basis 
of an execution and was absolutely void for the pur- 
pose intended. The creditor, doubtless, might have had 
judgment in the district court upon the failure of the ap- 
pellant to file an additional appeal undertaking. Instead, 
however, of pursuing that course, it caused the appeal 
to be dismissed and the cause remanded to the justice’s 
court for further proceedings. Such further proceedings, 
of course, related to the enforcement of the judgment, . 
and any action taken by the judgment creditor for the 
collection thereof should have been initiated in the court 
where the judgment existed. To hold that the creditor 
acquired any rights under the transcript in question 
would be to encourage litigants to proceed in spite of the 
law and in contempt of the court. 

We recommend that the judgment of the district court 
be reversed and the cause remanded, with instructions to 
enter judgment in accordance with the views here ex- 
pressed. 


DUFFIE and ALBERT, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded, with instructions to enter judgment 
in accordance with the views here expressed. 


JUDGMENT ACCORDINGLY. 


SecuRITY MUTUAL Lirp INSURANCE COMPANY, APPELLEB, 
v. NICHOLAS RESS ET AL., APPELLANTS. ; 


Firen Marca 8, 1906. No. 14,181. 


1. Corporations: VENuE. The fact that an agent is temporarily em- 
ployed in transacting the business of a domestic corporation in 
a county other than the one where the corporation has its prin- 
cipal place of business does not subject such corporation to the 
jurisdiction of the courts of that county under the provisions of 
section 65 of the code. 


2. : . The residence of a person who is employed as the 
agent of a domestic corporation is personal, and is immaterial 
in an inquiry as to whether a domestic corporation is situated in 
a county within the meaning of said section. 


APPEAL from the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Affirmed. 


Talbot & Allen and W. H. Thompson, for appellants. 
N. Z. Snell and Field, Ricketts & Ricketts, contra. 


JACKSON, C. 


The appellee had judgment in the district court for 
Lancaster county enjoining the sheriff of that county and 
others from enforcing an execution issued out of the dis- 
trict court for Hall county. The defendants have brought 
the case to this court by appeal. 

The appellee is a domestic life insurance corporation, 
with the principal place of transacting its business in the 
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city of Lincoln. An action was instituted against the ap- 
pellee in the district court for Hall county by the bene- 
ficiaries named in a policy of life insurance issued by 
appellee. Summons was issued and delivered to the sheriff 
of that county, who made return as follows: “The State 
of Nebraska, Hall County, ss.: I hereby certify that on 
the 27th day of June, 1904, I served the within writ of 
summons on the within named the Security Mutual Life 
Insurance Company by delivering a true and duly certi- 
fied copy of the same with all indorsements thereon to 
Charles Wasmer, he being the agent and chief officer 
of the said the Security Mutual Life Insurance Company 
in Hall county. 8. N. Taylor, Sheriff.” The company 
made no appearance in that action, and on September 28, 
1904, judgment was entered as prayed in the petition. On 
the following day the sheriff of Hall county applied to the 
court for permission to amend his return to correspond 
with the facts relative to the service, and, leave of court 
having been obtained, the return was amended to read as 
follows: “The State of Nebraska, Hall County, ss.: By 
leave of court Sept. 29, 1904, I hereby certify that on 
the 27th day of June, 1904, I served the within writ of 
summons on the within named the Security Mutual Life 
Insurance Company by leaving a true and duly certified 
copy of the same with all indorsements thereon at the 
usual place of residence of Charles Wasmer, he being 
the ayent and chief officer of the said the Security Mutual 
Life Insurance Company in Hall county. No other officer 
of said defendant being found in Hall county. S. N. 
Taylor, Sheriff.” In fact, the sheriff left a copy of the 
summons at the residence of Charles Wasmer, whose wife 
forwarded the same to him, he then being absent from 
Hall county. When Wasmer returned to his home he 
brought the copy with him and placed it in a pigeonhole 
in his desk at his residence. He did not forward it to the 
company, and failed to inform the company of the fact of 
such service. 

Wasmer was termed a special agent. His employment 
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by the company was by written contract. He had au- 
thority to solicit applications for insurance, to collect 
and receipt on the company’s binding receipt form for 
any part or all of the first year’s premium on insurance 
applied for, and to remit the same to the company with 
the application. He was authorized by the contract to 
solicit insurance only in such territory as might be desig- 
nated or permitted by the directors of the company, and 
his employment contemplated the appointment and _ in- 
struction of subagents, subject to the approval of the di- 
rectors of the company. In consideration for the serv- 
ices he was to receive a certain stipulated per cent. of the 
premiums. ‘The company maintained no office in Hall 
county. Wasmer had no office there, although it was his 
home and his residence was there with his family. Con- 
cerning this Wasmer testified as follows: “Q. Have you 
ever had any office there? I mean the Security Mutual 
Life Insurance Company? A. Not since I have been with 
the Security Mutual Life Insurance Company; no sir. Q. 
Where do you solicit insurance? A. Wherever I go. I 
travel a great deal, go to other places, counties and cities, 
and visit parties whom I would like to talk insurance to. 
Q. How much of your time do you actually put. in in 
Hall county would you say? A. Well, it is very little 
time. It is only the time when I am coming home for a 
few days; probably not more than two months in a year. 
* * * Q. You may state when you were in Grand 
Island last prior to the 27th day of June, 1904. A. I 
was there on the 9th day of May. Q. And then when 
next were you in Hall county? A. On the 6th day of 
July. I arrived there about the 3d of July. * * * 
Q. And between those dates you were not in Hall county? 
A. Not that I know of, I could not say surely. Q. Well, 
how certain are you of it? A. I am certain this way, 
that I have not been in Grand Island from the 20th day 
of June until the 3d day of July; that is the time that I 
suppose is important. Q. Grand Island or Hall county? 
A. Yes, sir, The company procured from the state audi- 
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tor an agent’s certificate for Wasmer, describing him as 
an agent at Grand Island, in Hall county, and authorizing 
him to transact the business of insurance as agent of the 
company in the state. This certificate was in force at 
the time the action was commenced in Hall county. Was- 
mer appointed no subagents, but did, in fact, solicit insur- 
ance for the company in all parts of the state without 
restriction. The secretary of the company was a wit- 
ness in its behalf, and testified to its principal place of 
business as having been originally located at Fremont 
and afterwards changed to Lincoln; that the company 
never was located in Hall county and had maintained no 
office there; that all the agents of the company. were em- 
ployed to solicit insurance and were authorized to collect 
the first premium; that they could select their own terri- 
tory where the company was authorized to do busi- 
ness; that Wasmer operated at Grand Island, Scotia, 
Cedar Rapids, Spalding, Primrose, Wolbach, St. Paul, 
Wilber and Talmage; that they corresponded with him 
at whatever point he happened to be, unless they were in 
doubt as to where he was, when his mail was sent to his 
residence at Grand Island to be forwarded. 

The cause of action arose in Lancaster county, and prior 
to the proceedings in Hall county action on the policy had 
been instituted in the county of Lancaster; the case there 
tried resulting in a verdict and judgment for the plain- 
tiffs which on error to the supreme court had been re- 
versed, and thereafter, for some reason, the action was by 
the plaintiffs dismissed without prejudice. 

The questions presented by this appeal are: Did the 
district court for Hall county have jurisdiction to hear 
and determine the case; did the service shown by the 
‘record give the district court for Hall county jurisdiction 
over the person of the insurance company; and, if not, has 
the company shown itself entitled to relief, as against the 
judgment there rendered, by injunction. Section 55 of 
the code, in force at the time of the institution of the 
action, was as follows: “An action other than one of 
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those mentioned in the first three sections of this title, 
against a corporation created by the laws of this state, 
may be brought in the county in which it is situated, or 
has its principal office or place of business; but if such 
corporation be an insurance company, the action may 
be brought in the county where the cause of action, or 
some part. thereof, arose.’ None of the provisions of 
the first three sections of the title applies to actions like the 
one under consideration. In Western T'ravelers Accident 
Ass’n v. Taylor, 62 Neb. 783, that section was construed, 
and it was held that a domestic corporation could only be 
sued, first, in the county where, by its articles of incor- 
poration, it has fixed its principal office or place of busi- 
ness; second, in any county where it maintains an agency 
and servants and employees engaged in carrying on the 
business for which it exists; and, third, in the county 
where the cause of action, or some part thereof, arose. 
The sixth paragraph of the syllabus in that case is: 

“When the legislature provides the county in which a 
domestic corporation may be sued, such provision is ex- 
clusive.” 

It is conceded that the corporation did not have its 
principal office or place of business in Hall county and 
that the cause of action arose in Lancaster county, so that 
the question is, did the company maintain an agency in 
Hall county, so that it might be said to be situated there, 
within the meaning of the provisions of section 55. In 
paragraph five of the syllabus in Western Travelers Acci- 
dent Ass’n v. Taylor, supra, it is said: 

“A domestic corporation may be sued only in the places 
provided by law, and the tempory presence of one or more 
of the officers of such corporation in another jurisdiction 
does not authorize the corporation to be sued there.” 

In that case service was had on the secretary of the 
company while temporarily in Douglas county, engaged in 
an effort to settle the very controversy over which the 
action was brought. The principal place of business of 


the corporation was in Hall county, it maintained no 
13 
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office in Douglas county, and it was held that the action 
was improperly brought in Douglas county. 

In Fremont Butter & Egg Co. v. Snyder, 39 Neb. 632, 
the company was a domestic corporation with its principal 
place of business at Fremont, in Dodge county. It was 
sued in Saunders county. The jurisdiction of the court 
over the corporation in that county was questioned. It 
appeared, however, from the evidence that the company 
had a branch house at Wahoo, in Saunders county, where 
it displayed its sign, “Fremont Butter & Egg Co. Buyers 
of Butter and Eggs.” It had employed there one or more 
persons engaged in transacting the company’s business, 
buying, assorting and boxing eggs, which were shipped to 
the Fremont house and to other points, as the corpora- 
tion manager directed. The business there was of a per- 
manent nature, and it was held that the action was 
properly brought in Saunders county; that the corpora- 
tion was situated there within the meaning of the statute. 

In Bankers Life Ins. Co. v. Robbins, 58 Neb. 44, an 
action on a life insurance policy against a domestic cor- 
poration, it was held that the action was properly brought 
in Valley county, although the company was domiciled in 
Lancaster county, because of the fact that the insured 
‘died in Valley county, and the cause of action arose there 
for that reason. 

A review of the adjudications of this court, where the 
provisions of section 55 of the code have been under con- 
sideration, leads to the conclusion that the mere presence 
of an agent of a domestic corporation in a county is not 
sufficient to give the courts of that county jurisdiction 
in an action against such corporation, and the residence 
of an agent does not necessarily justify the inference that 
the principal is situated within the county of such resi- 
dence; and the fact that an agent is temporarily engaged 
in transacting the business of his principal even in the 
county where the agent resides, is not sufficient to vest 
the courts of that county with jurisdiction over an action 
against the corporation. We do not regard the fact that 
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Wasmer resided in Hall county as being at all important 
to the inquiry. The duties arising out of his employment 
were of such a character that they could and did permit 
of their being performed in any county in the state, and 
there is no more reason for holding that, because of his 
employment, an action might be maintained against the 
company in Hall county, than for holding that, because of 
such employment, the company might be sued in any 
county where he was transacting its business. We think 
something more is contemplated by the term “situated” 
in section 55 than the mere temporary presence of an 
agent in a county for the purpose of transacting the com- 
pany’s business. The fact that the agent received and 
answered correspondence and kept blank supplies in his 
residence in Hall county, as the evidence discloses, is 
not sufficient to show that the company maintained an 
office there. He received and answered correspondence in 
every county where he transacted business, he carried sup- 
plies with him as an incident to his employment; in fact, 
the business transacted by him for his principal was the 
same in whatever county he was employed. The scope 
of the employment and the character of the business trans- 
acted by him all tend to support the claim of the com- 
pany that they maintained no office in Hall county; that 
the company was not situated there within the mean- 
ing of the statute, and we think the trial court correctly 
concluded that the judgment rendered in Hall county 
was void for that reason. 

The company has pleaded that at the time of the death 
of the insured the policy had lapsed by reason of the 
nonpayment of ._premiums, and the evidence is sufficient 
to establish that defense, at least, prima facie; but the 
appellant insists, notwithstanding, that the remedy by in- 
junction should not be allowed because the company had 
an adequate remedy at law. In Bankers Life v. Robbins, 
supra, it was held: 

“A remedy is not adequate, within the meaning of this 
rule, which compels the citizen to go from the county of 
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his residence into a foreign jurisdiction in which he has 
never been present and in which he has never been law- 
fully summoned. The right of the insurance company 
to be sued in the county where its principal place of busi- 
ness was located, or in some county in which it was situ- 
ated or had an agent, was and is a legal right; and it is 
a strained construction of language to say that, because 
a litigant may go into a foreign jurisdiction and enter a 
special appearance to an action, that that remedy is ade- 
quate, when, besides the costs, expenses, and time spent in 
attending court in the foreign jurisdiction, he is compelled 
to surrender valuable legal rights.” 

The rule there announced is peculiarly applicable to 
the conditions of this case, and is a complete answer to the 
claim of a lack of equity. 

The judgment of the district court was right, and we 
recommend that it be affirmed. 


DUFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


JOHN LOAR Vv. STATE OF NEBRASKA, 
Friep Marcn 22, 1906. No. 14,514. 


1. Rape: Evinence. In a trial for statutory rape, admissions by the 
defendant showing that he planned and procured an opportunity 
to commit the act charged, with evidence of familarities between 
them, furnishes sufficient corroboration of the girl's paautive testi- 
mony to support a judgment of conviction. 


2. Review: Recorp. Affidavits found in the files of the case or at- 
tached to the transcript cannot be considered as having been 
used in support of a motion for new trial, unless they are included 
in and shown by the certificate of the proper officer to be a part 
of the bill of exceptions, and to have been actually used in evi- 
dence upon the hearing of the motion, 
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Error to the district court for Garfield county: JoHN 
R. HANNA, JUDGE. Affirmed. 


EH: M. White and A. M. Robbins, for plaintiff in error. 


Norris Brown, Attorney General, and W. T. Thompson, 
contra. 


SEDGWICK, C. J. 


The defendant, John Loar, plaintiff in error here, was 
convicted in the district court for Garfield county of the 
crime of statutory rape. He has brought the judgment 
here for review upon a petition in error. 

1. The principal contention is that the evidence is not 
sufficient to support the verdict. The act itself is testi- 
fied to by the girl Mary Kramer, and is denied by the de- 
fendant. It is insisted that the evidence of the girl is 
inconsistent with itself, that her testimony is unreliable, 
and that there are no corroborating circumstances. The 
record shows that the girl was between 16 and 17 years 
of age. Her parents were German, and she was not 
entirely familiar with the English language, or, at all 
events, it appears from the record that she frequently 
failed to comprehend the full force of the questions that 
were asked her. There are apparent inconsistencies in her 
testimony, and her evidence, if uncorroborated, would be 
subject to criticism. Whether this fact is due in part to 
her ignorance and want of familiarity with the language 
used, or was altogether owing to her failure to compre- 
hend the importance of accuracy and directness in her 
evidence given in so important a matter, it is impossible 
to say from the condition of this record. We think it 
is a mistake to suppose that her evidence is not corrobo- 
rated. Indeed, the corroboration is so strong that it 
might with candor be insisted that the proof of the de- 
fendant’s guilt was sufficient without regard to the tes- 
timony of the prosecutrix. The defendant was a man* 
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past 26 years of age. He had been in the army during 
the Spanish war, had traveled considerably and had lived 
in different places, apparently not long at any one time 
in the same place. A short time before the transaction in 
question he had begun working by the month for Mr. 
Spelts at his ranch, in Garfield county, and had boarded 
and roomed with the family, which consisted of Mr. and 
Mrs. Spelts. Mr. and Mrs. Spelts left home to be gone from 
the county for several days. Shortly before that Mary 
Kramer had stayed a few days and nights with Mrs. 
Spelts, and the defendant states at that time the girl 
came to his sleeping room unknown to Mr. and Mrs. 
Spelts, and that there were then familiarities between 
them. Mr. and Mrs. Spelts both testify that, when they 
were about to go away from home, the question being 
raised with the defendant as to who should do his cook- 
ing for him while they were gone, they suggested a cer- 
tain woman whom he might procure to cook for him, but 
objected to his getting Mary Kramer who had before that 
time stayed with Mrs. Spelts. The defendant modifies 
this statement somewhat, but we do not understand him 
to deny that they objected to his getting Mary Kramer. 
Soon after they had gone, within an hour or two, ac- 
cording to the defendant’s testimony, he went over to 
Mr. Kramer’s place, about three miles distant, for the 
purpose of getting Mary to come and stay with him. Mr. 
and Mrs. Kramer both testify that he told them that Mrs. 
Spelts wanted Mary to come and stay while her husband 
was gone, and that it was upon that understanding that 
they allowed her to go. The defendant, however, testifies 
that he asked them to allow Mary to go over and stay 
while Mr. Spelts was gone. He says that he did not 
tell them that Mrs. Spelts was at home, nor did he tell 
them that Mrs. Spelts had gone. Whatever may have 
been the language that he used, it is very manifest from 
the record that Mr. and Mrs. Kramer supposed that Mrs. 
Spelts was there, and that she had sent for Mary. It 
‘also seems clear from the defendant’s testimony that he 
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knew that Mr. and Mrs. Kramer so understood the mat- 
ter and was aware that they would not have allowed 
Mary to go if they had known that Mrs. Spelts was away 
from home. He says that after he and Mary left the 
Kramer house to go home he told her that Mrs. Spelts 
was not at home. He also says, in another part of his 
testimony, that just before they arrived at the Spelts 
place he told Mary that Mrs. Spelts was not at home. The 
girl denies this, and says that she did not know that Mrs. 
Spelis was away from home until, after they had put 
away the horses, when they went to the door and it ap- 
peared that the door was locked. The defendant and the 
girl stayed-at Mr. Spelts’ house several days and nights, 
no other person being present. In this condition of the 
evidence it is not necessary to discuss in detail the evi- 
dence of the girl, who testified explicitly to the criminal 
act. The defendant himself testifies that soon after they 
arrived, and either the first evening or the next day, he 
is not certain which, there were familiarities between 
them, such as might lead to the act itself. These familiari- 
ties, according to his evidence, were continued at various 
other times during their cohabitation together. The op- 
portunity for sexual intercourse, and the disposition on the 
part of both parties to commit the crime, when clearly 
shown, are generally held sufficient to establish the charge. 
This evidence was furnished by the defendant’s testi- 
mony. 

2. One other contention is discussed in the briefs, and 
was presented upon the oral argument. This relates to 
the disqualification of one of the jurors. It is claimed 
that while the trial was pending, the jury being allowed to 
separate, one of the jurors expressed in the hearing of 
several parties a decided opinion as to the guilt of the 
defendant, and there are among the files in the case affida- 
vits which it is claimed support this contention. The bill 
of exceptions in the case contains the evidence introduced 
upon the trial before the jury. It does not purport to 
contain the affidavits above referred to, nor any other ev!- 
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dence used upon the motion for a new trial. The cer- 
tificate is that the defendant “in order to maintain the 
issues on his part produced the following named wit- 
nesses, to wit, John Loar and Henry Phillips, who were 
each sworn and testified on behalf of the defendant, a copy 
of whose testimony is contained at length herein; and 
the defendant in order to further maintain the issues on 
his part produced and offered the following exhibits, 
to wit, exhibit 1 and 2, which are hereto attached and 
made a part hereof.” Exhibit 1 is an affidavit for con- 
tinuance, and exhibit 2 is a pension certificate, so that the 
affidavits used upon the motion for a new trial are ex- 
pressly excluded by the certificate itself; that they are en- - 
titled in the case does not tend to authenticate them. It 
has been so many times determined by this court, and 
others that fugitive papers found among the files which 
are not identified by the certificate as a part of the bill 
of exceptions, cannot be considered by the court, that it 
is unnecessary to cite authorities or further discuss the 
matter. 

The judgment of the district court is fully sustained by 
the record, and is therefore 

AFFIRMED. 


MICHAEL F. DEMPSEY V. EDWARD STOUT. 
Fitep Marcu 22, 1906. No. 14, 597. 


A ccmplsint, which alleges that the defendant, “having in his pos- 
session solely for his own use, as his own property, tobacco and 
a paper commonly known as cigarette paper, did place certain of 
said tobacco within said paper, and did proceed to roll the same 
into form as a cigarette, solely for his own use,” does not charge 
the “manufacture” of cigarettes within the meaning of the statute. 


Error to the district court for Douglas county: GEORGE 
A. Day and Howarp KENnNeEpy, JR., JupGES. Affirmed. 
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Norris Brown, Attorney General, and W. T.. Thompson, 
for plaintiff in error. 


W. D. McHugh, contra. 


SEDGEWICK, C. J. 


The question presented in this proceeding depends 
upon the meaning of the word “manufacture” as used in 
the anti-cigarette law. The complaint upon which this 
defendant was arrested charges that: “Edward Stout on 
or about the 29th day of November, A. D. 1905, in the 
county aforesaid and within the incorporate limits of 
the city of Omaha aforesaid, then and there being an 
adult man of the age of 30 years and not engaged in the 
business of the manufacture or sale of tobacco, cigars or 
cigarettes or cigarette papers, and then and there having 
in his possession solely for his own use, as his own prop- 
erty, tobacco and a paper commonly known as cigarette 
paper, did place certain of said tobacco within said pa- 
per, and did proceed to roll the same into form as a 
cigarette, solely for his own use and for the purpose of 
smoking the same himself and with the intent so to do; 
and he the said Edward Stout did then and there proceed 
to light the same and did smoke the same, thereby manu- 
facturing a cigarette, contrary to the form of the statutes 
in such case made and provided, and against the peace 
and dignity of the state of Nebraska.” Upon the argu- 
ment the merits of the motion for a rehearing in Alperson 
v. Whalen, 74 Neb. 680, now pendiag in this court, were 
also discussed. In that case it was held that the giving 
away of cigarettes and cigarette paper is prohibited by 
the statute, and that such prohibition is not invalid be- 
cause not sufficiently expressed in the title of the act. 
It was said that the purpose of the act was “to protect 
the people of the state against results arising from fur- 
nishing these articles to the public.” That it appears 
from the act itself that the legislature “supposed that the 
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use of cigarettes was injurious to the public in general, 
through its effects upon the health and morals of the 
people,” and that to discourage this use “it was made 
unlawful to manufacture, sell, or give away the article 
itself, and a particular material that is used only in the 
manufacture of that article” That the manifest inten- 
tion was to remove these articles from the avenues of 
commerce, and to prevent all traffic therein, and it was 
held that this purpose was manifest from the title of the 
act. Upon the argument it was insisted that giving away 
these articles is a separate and distinct subject from the 
manufacture and sale thereof, and this was the ground of 
the argument that the legislation is unconstitutional. To 
this proposition it was suggested by the attorney general 
that, if the giving away of the articles was a distinct sub- 
ject, then clearly the manufacture and sale were two dis- 
tinct subjects, and, so, it would follow that there must be 
three separate acts; one prohibiting the manufacture, 
another prohibiting the sale, and another prohibiting the 
giving away of the articles. This suggestion seems to be 
unanswerable. The only reasonable conclusion is that 
neither the manufacture, nor the sale, nor the giving away 
of these articles is of itself the subject of the legislation. 
If the subject of the legislation is considered to be the 
traffic in cigarettes, and if that subject is sufficiently ex- 
pressed in the title of the act, then the conclusion of the 
opinion in Alperson v. Whalen, supra, is justifiable. Ap- 
plying this construction of the act to the case at bar, does 
the complaint state an offense? It was contended upon 
the hearing that the fegislature has no power to regulate 
the personal habits of an individual by forbidding him to 
use cigarettes; that it is the right of the sovereign citizen 
to eat, drink and smoke what he may choose to, although 
it may be the judgment of the legislature that he is in- 
juring himself by so doing. From a comparison of this 
suggestion with the act itself and the title thereof, it will 
readily be seen that the legislature in this act has avoided 
any attempt to regulate the personal habits of the citizen. 
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As shown in the opinion in Alperson v. Whalen, supra, 
the purpose of the law is to suppress the traffic in, and 
not to forbid the use of, these articles. It is true that the 
law assumes that the use of the articles is injurious to 
the health and morals of the public, and that therefore 
traffic in the articles themselves should be made illegiti- 
mate. The law thus discourages the use of the articles, 
but it intentionally avoids forbidding the individual to 
use them. The word “manufacture” in the act, then, is 
used in the sense of “to engage in and carry on the busi- 
ness of manufacturing.” It is the business of manufac- 
turing for traffic that is prohibited. The act of “rolling 
cigarettes” from one’s own materials and for one’s own 
use is so connected with the use as to be a part of such 
use, and this it was clearly not intended by the legisla- 
ture to prohibit. This action originated in the district 
court for Douglas county, and it was there held that the 
complaint failed to state an offense. 

We think the conclusion of the district court was cor- 
rect, and its judgment is therefore 

AFFIEMED. 


STATH, EX REL. JOHN S. BISHOP, APPELLEE, V. LED J. 
DUNN ET AL, APPELLANTS. 


Fitep Marcn 22, 1906. No. 14,620. 


1. Statutes: Construction. Statutes in pari materia should be con- 
strued together, and their provisions harmonized, if possible; and 
where the conflict between them relates to an immaterial matter, 
such as the name or title by which an officer shall be designated, 
such discrepancies will be disregarded by the courts. 


2. The city council of a city of the first class, as a legislative body, 
has the power, by ordinance, to establish and adopt suitable rules 
for its own government in mattegs of procedure; and such rules, 
when adopted, will not be set aside by the courts, unless they are 
directly, or by necessary implication, in conflict with some pro- 
vision of the statutes. 
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3. Mandamus will not lie to compel the president pro tempore of such 
city council to preside over the meetings of that body, and ap- 
point its standing committees, where that duty is neither enjoined 
upon bim by statute nor by ordinance. 


APPEAL from the district court for Lancaster county: 
LINCOLN Frost, Juper, Jeeversed and dismissed. 


E. C. Strode, Dennis J. Flaherty and A. 8S. Tibbets, for 
appellants. 


John 8. Bishop, contra. 


BaRNES, J. 


The respondent and the intervener have brought this case 
here by an appeal from a judgment of the district court for 
Lancaster county awarding the relator a peremptory writ 
of mandamus commanding the respondent to preside at 
all meetings of the city council of the city of Lincoln 
and appoint the standing committees of said council. It 
appears that in the year 1902 the city council of the city 
ef Lincoln passed an ordinance known as “Ordinance No. 
107,” by which it was provided, among other things, as 
follows: “The council is hereby authorized to elect one of 
the members of the council as president of the council, who 
shall preside at all meetings of the council, and, while so 
presiding, shall have the same privileges as other mem- 
bers. He shall appoint all the standing committees of the 
council, and perform such other duties as are usually per- 
formed by a presiding officer. In the absence of the mayor 
from the city, or in any case when the mayor is from any 
cause disqualified from acting as thayor, the president of 
the council shall be e# officio mayor, and all his acts, while 
so acting as mayor, shall be as binding upon the mayor 
and upon the city as if done by the mayor.” That ordi- 
nance was in force at the time the legislature passed the 
act of 1905, amending article I, ch. 18, Comp. St., com- 
monly called the “City Charter.” That act amended 
section 13, and other sections of the charter, so that said 
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section 13 as amended, among other things, provides: 
“The mayor shall be ew officio president of the said council, 
and shall preside at the meetings thereof, and shall ap- 
point the standing committees of said council, and in the 
event of a tie vote shall cast the deciding vote: Provided, 
however, that the council shall have the power to elect a 
president pro tempore who shall preside over the mectings 
of the council in the absence of the mayor and who shall 
exercise the powers of the mayor on his absence from 
the city.” The amended charter also provides for the 
election of seven city aldermen or councilmen at large, 
together with seven ward councilmen; whereas, under the 
former charter all of the fourteen couuciliuen were elected 
from their respective wards, and were known as ward 
councilmen. After the officers elected under the amended 
charter qualified -and assumed their duties, the city coun- 
cil was reorganizcd, and the mayor, the intervener herein, 
became ew officio a member of said council, presided over 
the meetings thereof, and appointed the standing com- 
mittees above mentioned. The respondent, who had there- 
tofore been acting as president of the council under the 
provisions of the old charter, and by virtue of ordinance 
No. 107, thereupon declined to preside at its meetings, and 
refused to appoint the aforesaid committees. The relator, 
who is one of the members of the city council, demanded 
that the respondent preside at the meetings of that body, 
and appoint its standing committees. The respondent re- 
fused to comply with that demand, and the relator there- 
upon commenced the present suit in the district court for 
Lancaster county, to compel him to perform the acts above 
mentioned. The mayor, Francis W. Brown, intervened ; 
issues were properly framed, and the matter was sub- 
mitted to the court upon the evidence and an agreed state- 
ment of facts. The trial resulted in a judgment awarding 
the relator a peremptory writ of mandamus, as prayed. 
The relator now contends that the provision of section 
13, above quoted, is unconstitutional and void, because it 
is not germane to the subject matter of the original sec- 
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tion. The question of the constitutionality of the amenda- 
tory act of 1905 was before us in State v. Malone, 74 Neb. 
645, where it was upheld. It is contended, however, that 
the validity of that part of section 13 in question herein 
was not determined in that case; that what was there said 
was obiter, and was the view of one member of the court 
only. We may say, in passing, that whatever was there 
said was concurred in by every member of the court, as 
then constituted, and was our unanimous opinion on the 
questions there decided. It is true, we did not deem it 
necessary in that case to determine the question now 
presented; neither do we think we are now required to 
pass on it, in deciding the case at bar, for reasons which 
we shall presently give. 

It is further contended by the relator that section 13 of 
the charter, as amended, and section 27 thereof are in 
“irreconcilable conflict, and their provisions are hope- 
lessly repugnant.” It is said, in substance, that one or the 
other must be declared invalid; that section 27 is not re- 
pealed by implication, and the provisions of section 13, 
which are in conflict with those contained in section 27, 
must be declared void. We decline to entertain this view 
of the matter. Section 13 creates the office of president 
pro tempore of the council, and provides that he shall 
preside over its meetings in the absence of the mayor, and 
shall exercise the powers of the mayor on his absence from 
the city. Section 27 provides: “In case of vacancy in the 
office of the mayor or in case of his absence or disabilty, 
the president of the council shall exercise the powers and 
duties of the office until such vacancy shall be filled or dis- 
ability removed, or in case of temporary absence, until the 
mayor returns, and such acting mayor shall perform such 
other duties as may be required by law.” It is our duty 
to read and construe the two sections together, and, if 
possible, to reconcile their provisions. Proceeding with 
this rule in view, we find that section 27 seems to supple 
ment the provisions of section 13, and provides for contin- 
gencies not mentioned in the last named section. By 
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section 13 the mayor is made ew officio a member of the 
council and it is his duty to preside over its meetings, and 
appoint its standing committees. It is further provided by 
that section that the council may elect a president pro 
tempore who shall preside over its meetings in the ab- 
sence of the mayor, and shall exercise the powers of the 
mayor on his absence from the city; while sectton 27 
makes a further provision that the president of the council 
shall exercise the powers and duties of a mayor, not only 
in his absence, but in case of his disability, or where there 
is a vacancy in the office, until such vacancy is filled. So 
it seems clear that the only conflict between the two sec- 
tions is where one speaks of a president pro tempore of 
the council, and the other designates the officer as presi- 
dent of that body. This distinction or discrepancy, if such 
it may be called, does not seem to be of sufficient conse- 
quence to entitle the relator, in the absence of any pecu- 
niary interest on his part, to the extraordinary writ of 
mandamus by which to control the discretion of the city 
council and regulate his methods of procedure. The ques- 
tion seems to be one of mere fancy, rather than of substan- 
tial right. We seldom make use of maxims to illustrate a 
point, but it would seem “de minimus non curat lea” 
should be applied in this case. 

Lastly, it is contended by the relator that section 13, as 
amended, and subdivision 53 of section 129 of the charter 
are in direct conflict, and therefore the amendment in 
question must be declared void. Section 129 is entitled 
“Ordinances,” and provides: “In addition to the powers 
herein granted, cities governed under the provisions of 
this act shall have power by ordinance: * * * (sub- 
division 53) To elect one of the members of the city coun- 
cil as president of the council, and who shall preside 
at all meetings of the council, and have equal privileges 
with the other members of the council, and in the absence 
of the mayor from the city shall perform the duties of 
mayor.” It seems clear, from the language above quoted, 
that subdivision 53 does not, of itself, create a president 
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of the city council or prescribe his duties; that it is with- 
out force and effect until the council has exercised the 
power or privilege conferred thereby. Ordinance No. 107 
having been repealed the subdivision in question is inoper- 
ative, and, therefore, in no manner conflicts with the pro- 
visions of section 13, as amended. 

As above stated, the city council has, since the com- 
mencement of this action, repealed ordinance No. 107, and 
for the purpose of harmonizing its methods of procedure 
with the provisons of the amended charter, on February 
8 of the present year, passed an ordinance, known as “Or- 
dinance No. 346,” by which it is provided: “The council 
is hereby authorized to elect one of the members of the 
council as president. pro tempore of the council, who shall 
preside at all meetings of the council in the absence of the 
mayor, and, while so presiding, shall have the same priv- 
ileges as other members of the council. He shall perform 
such duties as are usually performed by a presiding offi- 
cer. In the absence of the mayor from the city, or in any 
case when the mayor is from any cause disqualified from 
acting as mayor, the president pro tempore of the council 
shall be ev officio mayor, and all his acts, while so acting 
as mayor, shall be as binding upon the council and upon 
the city as if done by the mayor.” From the foregoing it 
appears that, at the time the peremptory writ was allowed, 
there was no provision either of ordinance or statute au- 
thorizing the president to preside over the city council, and 
appoint its standing committees. It is contended, how- 
ever, by the relator that ordinance No. 346 is void, because 
the inducement to its passage was the amendment to sec- 
tion 13 of the charter, above mentioned. As before stated, 
we have already held that the amendatory act in question, 
as a whole, is valid and constitutional, and we are satisfied 
that without invoking its provisions the powers conferred 
upon the city council by other provisions of the charter 
are broad enough to authorize it to pass the ordinance in 
question. It stands to reason that the city council, a 
legislative body, has the inherent power, by ordinance, to 
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provide for and establish rules for its own procedure; and 
the rules thus adopted will not be interfered with or set 
aside by the courts, unless they are directly, or by neces- 
sary implication, in conflict with some provision of the 
statute. Again, we find, from an examination of the pub- 
lished volume of city ordinances, which is in evidence 
herein, that at the time this action was commenced there 
was an ordinance in force in the city of Lincoln, known 
as “Rule 33” by which it is provided: “Standing commit- 
tees shall be appointed by the mayor, from the council- 
men, at the beginning of the municipal year.” And by | 
section 5 of said ordinances the mayor is required to pre- 
side at all meetings of the city council, and is given the 
casting vote when that body is equally divided. 

So we are of opinion that the relator was not entitled 
to any relief when this action was commenced; that ordi- 
nance No. 346 is valid, and both the relator and the re- 
spondent are bound by the method of procedure therein 
provided for. 

Yor the foregoing reasons, the judgment of the district 
court is reversed, the writ is denied, and the cause is 
hereby dismissed at the costs of the relator. 


JUDGMENT ACCORDINGLY. 


GrEoRGE VON HALLER VY. STATH OF NEBRASKA. 
Fiep Marcn 22, 1906. No. 14,496. 


1. Instructions: Recopp. Where the evidence has not been preserved 
by a bill of exceptions, the presumption is that instructions to 
the jury which refer to the testimony are based upon and sup- 
ported by the evidence in the case. 

2. Instructions set forth in the opinion examined, and held not errone- 
ous, 


Error to the district court for Douglas county: Groran 
A. Day, JupGn. Affirmed. 
14 
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A. W. Jefferis and Hamer & Hamer, for plaintiff in 
error. 


Norris Brown, Attorney General, and W. T. Thompson, 
contra. 


LETTON, J. 


The plaintiff in error was found guilty of murder in the 
second degree upon an information charging murder in the 
first degree. No bill of exceptions was preserved. In his 
petition in error and brief he argues that the court erred 
in giving the thirteenth, fourteenth and a part of the 
twentieth instruction to the jury, and in the refusal of 
the 13th instruction requested by him. 

1. Instruction numbered 13 is as follows: “If you are 
satisfied from the evidence in this case, or if the evidence 
raises in your mind a reasonable doubt that, while the 
defendant was in the pursuit of his lawful business, the 
deceased Maurice D. Rees made an unlawful attack upon 
the defendant, and opened fire upon the defendant with 
a revolver which the deceased then held in his hand, and 
if from the nature of the attack a reasonable person, a 
person of ordinary courage, judgment and observation, in 
the position of the defendant, and knowing what he knew, 
and seeing what he saw, would have been justified in be- 
lieving that there was a design on the part of the deceased 
to take the life of the defendant, or to do him great bodily 
harm, then, under such circumstances, the defendant would 
have been justified in believing himself in danger of his 
life, or of suffering great bodily injury, and would have 
had the legal right to kill his assailant, and if, under such 
circumstances, the defendant shot and killed the said 
Maurice D. Rees, such killing, under such circumstances, 
would be justifiable on the ground of self-defense, and you 
should acquit the defendant.” The defendant urges that 

‘by this instruction the jury were required to do an im- 
possible thing. They were first to be satisfied from the 
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evidence that, while the defendant was in the pursuit of 
his lawful business, the deceased made an unlawful attack 
upon him, etc., and they are also told that, if the evidence. 
raises in their minds a reasonable doubt as to these facts, 
they will acquit, and that the instruction therefore directs 
the jury to perform the impossible. We think this criti- 
cism is unwarranted, and that the instruction means that, 
if the jury are satisfied from the evidence as to the truth 
of the facts narrated, then they should acquit the defend- 
ant, or that, if the evidence only raises a reasonable doubt 
as to whether the defendant killed the deceased under 
such circumstances, they should acquit the defendant. 
The use of the following language is also criticised: “If 
from the nature of the attack a person of ordinary cour- 
age, judgment and observation, in the position of the 
defendant,” and it is said that it is prejudicial to the 
defendant, because it requires the defendant, when unlaw- 
fully attacked, to use ordinary courage instead of ordi- 
nary prudence. We do not think that this instruction is 
erroneous in, this regard. While the expression “a person 
of ordinary prudence” is often used in this connection, 
the use of the expression “a reasonable person of ordinary 
courage, judgment and observation” describes merely an 
ordinary man, and is only another form of words convey- 
ing substantially the same idea, which is that the defend- 
ant was only held to the exercise of the same degree of 
reason; bravery, judgment and discretion as that of the 
average individual. State v. Crawford, 66 Ia. 318. 

2. The fourteenth instruction is, in substance, to the 
effect that, if the jury believe beyond a reasonable doubt 
that the defendant was the first aggressor, and if a per- 
son in the position of deceased would have been justified 
in believing there was a design on the part of the defend- 
ant to take his life, and in believing himself in danger of 
his life, and that, under such circumstances, the deceased 
shot at the defendant, such shooting, under such circum- 
stances, would be no justification for the defendant to 
return the fire and kill the deceased, on the ground that 
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it was done in self-defense. Since the evidence is not 
before us, we are unable to tell whether or not this in- 
struction was based thereupon; but, since nothing appears 
to the contrary, we must presume that the circumstances 
in evidence justified its giving, and we cannot say that as 
an abstract proposition of law it is erroneous. If the 
evidence showed that the defendant was the aggressor to 
such an extent that the deceased was justified in shoot- 
ing at him under the apparent necessity of preserving his 
own life, such shooting alone would be no justification for 
the killing of the deceased. 

3. The twentieth instruction is also anantled as being 
an invasion of the province of the jury. This instruction 
is as follows: “It is your duty carefully to scrutinize and 
dispassionately weigh the testimony of all the witnesses, 
giving to the several parts of the evidence such weight as, 
in your judgment, they should receive. Weight of evi- 
dence depends upon the credibility of witnesses, their 
accuracy of observing and remembering, their interest, 
bias, or prejudice, if any, and their means of knowing the 
matters concerning which they testify. You are the sole 
judges of the credibility of the witnesses. You are not 
bound to accept as true any statement, simply because 
it is sworn to by the greater number of witnesses, nor 
are you bound to accept the testimony of any of the wit- 
nesses as absolutely true, if, for any good reason,. it ap- 
pears unreliable or untrue. Yet, you have no right to 
reject the testimony of any of the witnesses without good 
reason, and should not do so until you find it irreeoncil- 
able with other testimony which you find to be true.” The 
last sentence is the one to which exception is taken and 
which is claimed to be erroneous. That part of the in- 
struction objected to is not free from ground for criticism, 
but, in the absence of the testimony, we cannot discern in 
what manner the defendant was prejudiced thereby. 

4, Complaint is made because instruction numbered 13, 
requested by the defendant, was refused. This instruc- 
tion refers to something that apparently had been said in 
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the argument of counsel, and, since the argument has not 
been preserved, we cannot presume that it was unwar- 
ranted. The presumption is that it was properly refused, 
and, in the absence of a showing to the contrary, we must 
so hold. The judgment of the district court is 


AFFIRMED. 


MartHa ©. Lawrip v. LininceR & METCALF COMPANY. . 
Firep Marcy 22, 1906. No. 14,238. 


Trial: Review. Upon an examination of the record, it is held that 
the matters in issue were fairly submitted to the jury upon the 
evidence. 


Error to the district court for Thayer county: LESLIE 
G. Hurp, Juper. Affirmed. 


M. S. Gray, Charles H. Sloan and F. W. Sloan, for 
plaintiff in error. 


R. 8. Mockett, T. C. Marshall, W. J. Birkner and O. @C. 
Torgerson, contra. 


AMES, ©. 


Lininger & Metcalf Company, plaintiff below, was a 
corporation engaged in the sale of agricultural imple- 
ments and machinery at Omaha, Nebraska, and the de- 
fendant below, Martha C. Lawrie, was its agent for the 
sale of such goods at Davenport, Nebraska, her husband, 
J. W. Lawrie, having general charge and conduct of her 
business. One Vanskiver made a written order or appli- 
cation for the purchase of a threshing machine outfit for 
the specified price, in the aggregate, of $1,072, with a 
direction that the same should be shipped to him at 
Davenport by rail and in the care of the defendant 
Martha C. Lawrie. The order or application was for- 
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warded to the plaintiff, and the machinery shipped in 
compliance therewith, but was lost or destroyed in course 
of transportation by means of a railroad wreck. At the 
suggestion of the plaintiff and by agreement between it 
and J. W. Lawrie, the latter presented a claim in the 
name of the defendant against the railroad company for 
the value of the machine, and received from that company 
on account of the transaction $882 which was turned over 
to the defendant, but no part of which has been remitted 
to the plaintiff. This action was brought by a petition 
alleging a sale and delivery of the property by the plain- 
tiff to the defendant for the agreed price of $1,072, and 
giving the defendant credit on account of the sale for 
several items, aygregating $380.15, aud praying for judg- 
ment for a balance of $691.15. The items conceded by 
the petition as credits were certain sums in the nature of 
discounts from the sale price of the machine, an item of 
comniission on the sale of another machine sold to Van- 
skiver to replace the one destroyed, and a balance due 
from the plaintiff to the defendant on general account 
arising out of unspecitied transactions. The answer de- 
nies each and every allegation in the petition, except as 
specifically admitted to be true, but makes no specific ad- 
mission, except that the plaintiff is indebted to the de- 
fendant in an item of $69.70 credited in the petition, but 
denies that this indebtedness accrued in the manner al- 
leged in the petition, and alleges that the plaintiff is in- 
debted to the defendant in the sum of $189.72 “on general 
account,” making a total of $259.42, for which judgment 
is prayed as upon a set-off. There is no reply in the 
record, but the case seems to have been tried as though 
there had been one, and no advantage because of its ab- 
sence is sought in this court. There was a trial to a jury, 
which resulted in a verdict for the plaintiff for the sum 
sued for, with interest, and the defendant prosecutes 
error. 

No evidence was offered by either party touching the 
items of credits and set-off, but the whole controversy at 
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the trial seems to have been over the question whether the 
transaction between the parties, considered as a whole, 
did not amount to, and was not treated and understood 
by them as, a sale and delivery of the machine by the 
plaintiff to Mrs. Lawrie instead of to Vanskiver, whose 
name alone was signed to the written order or application 
for it. It is not contended that that issue was not fairly 
submitted by the court to the jury by instructions, except 
that the defendant complains in this proceeding that the 
court refused to instruct the jury, in effect, that the 
transaction did not amount to a sale, unless the defend- 
ant had been shown by the evidence to have authorized 
her husband to present the claim in her name as owner of 
the machinery against the railroad company. But it ap- 
pears that the defendant knew of the transaction at the 
time, or soon after, and apparently acquiesced in it, the 
money derived from it finally coming into her hands, and 
the court instructed the jury generally that the defendant 
was not bound by any act of her husband as her agent 
which it did not appear from the evidence that he had au- 
thority from her to do, and we think the defendant was not 
entitled to have the particular act in question singled out 
and dwelt upon as though the right of recovery was solely 
dependent upon previous express authority for doing it. 
It was proper, we think, that the jury should be in- 
structed, as was done, to consider all the evidence touch- 
ing the relations and conduct of the parties having a 
tendency to show their intentions and their contract ob- 
ligations, if any, implied thereby. 
We recommend that the judgment be affirmed. 


OLDHAM and EPPERSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED, 
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W. R. Goupip v. A. G. STEWART ET AL. 
Fitep MagcH 22, 1906. No. 14,050. 


Process: AMENDMENT: ELEcTION. Where a plaintiff in an action is 
given leave to amend a defective affidavit for service by publi- 
cation and a defective return of a service of summons, but fails 
to make such amendment, he will be deemed to have elected to 
stand on the original affidavit of publication and the original 
return of summons. 


Error to the district court for Dixon county: Guy T. 
GRAVES, JuDGE. Affirmed. 


F. A. McMaster and Joy & Burton, for plaintiff in error. 
McCarthy & McCarthy, contra. 


OLDHAM, C. 


This was an action to foreclose a real estate mortgage 
on certain lands situated in Dixon county, Nebraska. 
The petition was sufficient in form, and service by publi- 
cation was asked for against defendants William A. Dean 
and Emma E. Dean, his wife, who were the owners of the 
lands in controversy. An affidavit for service by publica- 
tion, alleging that William A. Dean and Emma E. Dean 
were nonresidents of the state of Nebraska, was filed by 
C. L. Joy, one of the attorneys for the plaintiff, and 
was subscribed and sworn to before F. A. McMaster, a 
notary public of Dixon county, who was also an attor- 
ney for the plaintiff. On this affidavit a summons, 
returnable on the 23d day of February, 1903, was 
issued to the sheriff of Dixon county, who thereupon 
deputized Frank A. Blanchard of Sioux City, Iowa, to 
serve the same on the defendants, who were residents of 
the state of Iowa. By this summons defendants were re- 
quired to answer the plaintiff’s petition on the 16th day of 
March, 1903. On the 1ith day of February, 1903, this 
summons was returned, verified in the following manner: 
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“Subscribed and sworn to before me and in my presence 
on this 11th day of February, 1903. (Seal.) C. L. Joy, 
. Notary Public.” 

Defendants William A. Dean and Emma E. Dean filed 
a special appearance, excepting to the jurisdiction of the 
court, on the 14th day of March, 1903. This special ap- 
pearance attacked the sufficiency of the affidavit for serv- 
ice by publication, the sufficiency of the return to the 
service of summons, and the sufficiency of the copy of sum- 
mons served upon defendants. The motion was sup- 
ported by the affidavits of defendants, to which the copy ~ 
of summons was attached. On the 11th day of May, 1903, 
before the exceptions to the jurisdiction by defendants 
had been disposed of, the plaintiff filed a motion, asking 
leave of the court to amend his affidavit for notice by pub- 
lication for the reason that the record shows that the 
affidavit on file was sworn to before one of the attorneys 
in the case. He also asked leave to amend the return of 
Frank A. Blanchard to the service of summons by having 
the return verified before an officer duly authorized to ad- 
minister the oath. The motion further asked that all 
these entries be made nunc pro tunc. The special ap- 
pearance and the motion to amend the affidavit and 
the return of the service of summons were considered to- 
gether at the time the leave was asked, and the court 
found that the affidavit for publication was defective and 
voidable, that the return of the officer to service of sum- 
mons was insufficient, that the copy of summons served 
upon said defendants was not properly certified by the 
seal of the clerk of the district court for Dixon county, 
and that the court was without jurisdiction of the per- 
sons of defendants William A. Dean and Emma Bb. Dean. 
The court also entered the following judgment and find- 
ing on plaintiff’s motion to amend the process: “Plain- 
tiff’s motion to amend his affidavit for publication and 
return of officer nunc pro tunc coming on to be heard 
contemporaneously with special appearance is overruled ; 
but plaintiff is given leave to amend both affidavit 
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and return of summons.” Plaintiff never tendered an 
amended affidavit and return, but, instead, prosecuted 
error from this order to this court. His petition in error 
was dismissed in an unofficial opinion reported in 5 Neb. 
(Unof.) 528, on the ground that the order quashing the 
service was not a final order. At a subsequent term of 
the district court held on June 6, 1904, the plaintiff ap- 
peared by his attorney and asked for a default against 
defendants William A. Dean and wife. The motion was 
refused by the trial court on his own instance, and plain- 
tiff offered to introduce testimony against these defend- 
ants tending to show their liability. This offer was de- 
. hied by the court for the reason that he had no jurisdic- 
tion of the persons of these defendants, and the court 
thereupon dismissed the plaintiff’s petition as to defend- 
ants William A. Dean and Emma E. Dean. To reverse 
this judgment plaintiff brings error to this court. 
Plaintiffs contention is that, while the process by 
which he sought to obtain jurisdiction of defendants Dean 
and wife was defective, yet it was voidable and not void, 
and therefore he should have been permitted to amend his 
process by a nunc pro tune entry made in the first in- 
stance. Even if this contention should be deemed meri- 
torious, for the sake of the argument, we are still unable 
to see how plaintiff has placed himself in a position to 
complain of the action of the trial court in refusing to 
make a nunc pro tunc entry in connection with his leave 
to amend. By our former decision of this case, we held 
that the refusal to allow the amendment of the process 
nunc pro tunc was not a final order which could be re 
viewed by this court. Now, when the mandate accom- 
panying this decision was returned, plaintiff did not ten- 
der any amended affidavit for publication or any amended 
return of service of summons, but, on the contrary, he 
moved for a default against the defendants on the process 
which had been quashed by the court. Defendants prop- 
erly made no further appearance in the case. While, as 
contended by counsel for plaintiff in error, the same 
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liberal rule that applies to amendments of pleadings under 
the code is ordinarily applied to amendments to process, 
it is also true that, when leave to amend a process is 
granted and no amendment is made, the party will be 
deemed to have elected to stand on the original process, 
the same as he would on an original pleading which he 
had failed to amend after leave to do so was granted. 
Under this rule, plaintiff stood asking for a default on a 
defective process, which had been successfully attacked 
by special appearance before answer day. Consequently, 
he is in no position to complain of the action of the trial 
court in denying his motion for a default, or in refusing 
to admit evidence tending to show the liability of the de- 
fendants, or in disinissing the action as to them. 

It is urged by plaintiff in error that, unless he had been 
permitted to amend his process nunc pro tunc, his cause 
of action would have been barred by the statute of limita- 
tions, and that an amendment as of the date at which 
leave to amend was granted would have availed him noth- 
ing as against such a plea. Be this as it may, there is 
no way by which we have a right to anticipate what de- 
fense defendants would have interposed against plaintiff’s 
prayer for a foreclosure of the mortgage, had they been 
legally served. They might have pleaded the statute of 
limitations, or they might have pleaded payment of the 
indebtedness, or they might have denied the execution of 
the mortgage; and whether or not the refusal to allow the 
amendment of the process nunc pro tunc, if error at all, 
was prejudicial to plaintiff could only be determined after 
defendants were properly in court and had pleaded to the 
cause. Plaintiff should have amended his process so as 
to give the court jurisdiction over the persons of the de- 
fendants, and, having done so, if they pleaded the statute 
of limitations as a defense, he could then have insisted on 
his right, if he had any, to have the amendment relate 
back to the date of the original process. If the court had 
refused him such right, and sustained the defense of limi- 
tation and rendered a judgment in favor of the defendants 
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on such plea, then plaintiff would have had a final order 
of the court prejudicial to his right, which he could have 
presented for review. But, having tendered no amend- 
ment, his right to a default stands on the validity of his 
original process. , 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


AMES and Lerron, CC., concur, 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED. 


Davin BraDLEy & COMPANY, APPELLEE, V. UNION PACIFIC 
RAILROAD COMPANY, APPELLANT. 


Firep Marcu 22, 1906. No. 14,080. 


Specific performance of a contract for the sale of real estate will not 
be awarded at the suit of the vendee or his assignee, where the 
evidence discloses gross laches in making the payments stipulated 
for in the contract, where time is made of the essence of the 
contract by the agreement of the parties. 


APPEAL from the district court for Douglas county: 
WILLIS G. SEARS, JupGE. Reversed and dismissed. 


John N. Baldwin and Edson Rich, for appellant. 


Flickinger Bros. and Baldrige & De Bord, contra. 


OLDHAM, C. 


This was an action for specific performance of certain 
land contracts entered into by the Union Pacific Railway 
Company with one Michael O’Neill, and assigned by him 
to plaintiff, David Bradley & Company, to secure an in- 
debtedness from O’Neill to the plaintiff. There was a 
trial of the issues to the court, and a judgment for the 
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plaintiff, and a finding that plaintiff was entitled to a 
specific performance of the contracts sued upon; that the 
value of plaintiff’s interest in the contracts was equal to 
the amount of the indebtedness which the contracts were 
given to secure, and a decree that, if the defendant should 
pay the amount of plaintiff’s debt and interest within 20 
days of the judgment, the lien should be canceled and 
satisfied, and that, if defendant should fail to pay the in- 
debtedness for more than 20 days from the date of the 
judgment, plaintif€ should be decreed a specific perform- 
ance of the contracts on payment of the amounts found 
due thereon from plaintiff. To reverse this judgment de- 
fendant has appealed to this court. : 
The facts underlying the controversy are that on the 
3ist day of May, 1884, the Union Pacific Railway Com- 
pany sold to Michael O’Neill two sections of railroad land 
in Deuel county, Nebraska, the sale being evidenced by 
eight separate contracts, each for a particular quarter 
section of the land. These contracts provided for the 
payment of the purchase price in ten equal annual pay- 
ments, with interest on the deferred payments. The con- 
tracts contained, among others, the following condition: 
“And it is hereby agreed and covenanted by the parties 
hereto that time and punctuality are material and essen- 
tial ingredients of this contract, and in case the second 
party shall fail to make the payments aforesaid, and each 
of them, punctually, and on the strict terms and times 
above limited, and likewise to perform and complete all 
and each of his agreements and stipulations aforesaid 
strictly and literally, without any failure or default, then 
this contract, so far as it shall bind said first party, shall 
become utterly null and void, and all rights and interests 
hereby created or then existing in favor of or derived 
from the second party, shall utterly cease and determine.” 
O’Neill made the first payment on these contracts in cash 
and three subsequent payments for the years 1886, 1887, 
and 1888 and no other payments have ever been made on 
the contracts. On the 25th of February, 1886, O’Neill, 
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with the consent of the railway company, assigned the 
contracts in dispute to Charles A. Wilson, of Chicago, 
Illinois, as collateral security for the sum of $2,900 owed 
him by O’Neill, and on the i4th day of October, 1892, — 
O’Neill made a conveyance of his interest in the contracts 
in dispute to plaintiff David Bradley & Company, to 
secure an indebtedness of $957.75 owed to said company. 
This instrument was made subject by its terms to the 
prior assignment of the contracts to Charles A. Wilson, 
and was duly recorded in Deuel county. After O’Neill 
ceased making payments on the contracts in issue, the 
railway company* corresponded with Charles A. Wilson 
and urged him to make the deferred payments on the land. 
After considerable correspondence with Wilson and after 
one of the employees of the railway company had called 
personally upon him, Wilson, not caring to make any 
further payments to protect his security, returned the 
contracts to the company, with a letter urging it to give 
O’Neill until the 15th of August, 1893, either to pay up 
all the contracts or to make payments as he was able on 
a portion of them. In response to this request, the com- 
pany refrained from canceling any of the contracts when 
received. O’Neill, however, never made, nor attempted to 
make, any further payments on any of the contracts. The 
company then made an effort to get the plaintiff, David 
Bradley & Company, to pay the balance due on the con- 
tracts. In 1896 the plaintiff wrote to the land depart- 
ment of the Union Pacific Railway Company to get the 
amount of the indebtedness on the contracts. The rail- 
way company informed plaintiff of the amount due, in a 
letter stating that on the receipt of the amount a deed 
to the land would be issued to the plaintiff. It appears 
that on the receipt of this information plaintiff sent one 
of its traveling agents to examine the land and report its 
probable value; but, when the report was received, the 
plaintiff, as it claims, declined to pay on the contracts 
and take a deed, because it feared that the receivers of the 
Union Pacific Railway Company had not sufficient au- 
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thority to execute a valid conveyance. After this,the em- 
ployees of the railway company’s land department made 
several requests to plaintiff to complete the contracts and 
notified plaintiff that the contracts would be canceled if 
they were not paid. 

In 1899 the Union Pacific Railway Company was suc- 
ceeded in the ownership and control of the railway system 
and the lands in dispute by the Union Pacific Railroad 
Company, which company canceled the contracts, and 
sold the land to William Law on the 18th day of October, 
1899. Later William Law assigned his contracts of pur- 
chase to James G. Piercey, the present owner, whom plain- 
tiff attempted to make a party defendant in the present 
suit. On February 23, 1901, plaintiff by its attorneys, 
sent the following communication to the railroad com- 
pany: “TI*eb. 23, 1901. B. McAllister, Esq., Land Com- 
missioner, U. P. Ry., Omaha, Neb. Dear Sir: Our clients, 
David Bradley & Co., in 1892, procured an assignment of 
the contracts of one M. O’Neill to sections one and thirteen 
in Twp. 12, R. 44, Deuel county, Nebraska, which assign- 
ment was placed of record in Deuel county and recorded 
in book 1, page 211. The contracts number from 78,703 
to 78,776, and from 75,307 to 75,310, inclusive, and were 
made to secure to David Bradley & Co. the sum of $957.75, 
due on said date. They wish to redeem and pay the bal- 
ance due on the O’Neill contracts to your company and 

-receive from it a deed for the property. Please advise us 

as to what amount will be necssary to redeem one or both 
of said sections under the O’Neill contracts, and oblige, 
yours very truly, Flickinger Bros.” The railroad company 
replied to this letter, as follows: “Omaha, Neb., Feb. 25, 
‘1901. Messrs. Flickinger Bros., Council Bluffs, Iowa. 
Gentlemen: In reply to your favor of the 23d inst., would 
say, that Sec. 13-12-44 has been sold and contract is in good 
standing, and Sec. 1 is for sale at $1.75 per acre, as per 
terms on inclosed slip. Yours truly, B. A. McAllister, 
Land Com’r.” After this correspondence the present suit 
was instituted. 
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There are many reasons, in our view, why the judgment 
of the district court in this cause should not stand, one of 
which, however, will suffice for the conclusion reached. 
By the terms of the contracts of purchase of the lands in 
controversy, time and punctuality of payment are made 
of the essence of the agreement. While it is true, as con- 
tended by counsel for appellee, that forfeitures are never 
favored, either in equity or at law, and while it is also 
true that very slight proof will be held sufficient to show 
a waiver as to the date of payment on a contract of pur- 
chase of real estate, because of the disfavor in which for- 
feitures are regarded in courts of equity, yet this rule is 
always made to depend on a showing of diligence in fact 
by the vendee in making the payments and the further 
showing of a reasonable excuse for the failure of, a strict 
compliance with the letter of the contraet. This prin- 
ciple is clearly set forth in 1 Story, Equity Jurisprudence 
(12th ed.), sec. 776, as follows: “It is trne that courts of 
equity have regard to time, so far as it respects the good 
faith and diligence of the parties. But if circumstances of 
a reasonable nature have disabled the party from a strict 
compliance, or if he comes, recenti facto, to ask for a spe- 
cific performance, the suit is treated with indulgence, and 
generally with favor by the court. But then, in such cases, 
it should be clear that the remedies are mutual; that there 
has been no change of circumstances affecting the char- 
acter or justice of the contract; that compensation for the 
delay can be fully and beneficially given; that he who asks 
a specific performance is in a condition to perform his own 
part of the contract; and that he has shown himself ready, 
desirous, prompt, and eager to perform the contract. 
Even where time is of the essence of the contract, it may 
be waived by proceeding in the purchase after the time 
has elapsed; and if time was not originally made by the 
parties of the essence of the contract, yet it may become so 
by notice, if the other party is afterwards guilty of im- 
proper delays in completing the purchase.” This doctrine 
has been recognized and approved by this court in our 
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holdings in McAusland v. Pundt, 1 Neb. 211; Morgan v. 
Bergen, 3 Neb. 209; Canfield v. Tillotson, 25 Neb. 857; 
Brown v. Ulrich, 48 Neb. 409; Whiteman v. Perkins, 56 
Neb. 181, and Jewett v. Black, 60 Neb. 173. 

_ Now, under the undisputed facts in the case at bar, 
plaintiff took an assignment of O’Neill’s interest in the 
contracts in issue, subject to Wilson’s lien of $2,900 in 1892, 
for collateral security of a bona fide indebtedness existing 
between O’Neill and plaintiff. Under this assignment 
plaintiff had a right to discharge the Wilson lien and to 
protect its security by making the deferred payments on 
the contracts. Diligence in business would have suggested 
that, when the assignment was taken by the plaintiff, it 
should have inguired as to the condition of the payments, 
for a default of which a forfeiture was provided by the 
plain terms of the contracts; but it apparently made no 
such inquiry at the time it received the assignment. This 
tardiness of inquiry is sought to be explained by saying 
that the plaintiff naturally thought that O’Neill or Wil- 
son would make the payments as they came due. If we 
should accept this wholly unsatisfactory excuse for the 
want of any inquiry at that time, we are next confronted 
with the fact that in 1896, eight years after the contracts 
were subject to forfeiture for nonpayment of six out of 
ten instalments due thereon, plaintiff did make inquiry 
as to the exact status of the contracts, and received the 
information asked for from the land department of the 
railroad company, with an offer, even at that late date, to 
make plaintiff a deed to the land if it would pay the 
amount then due. And, again, for two years after this 
communication the agents of the company frequently re- 
quested plaintiff to comply with the belated terms of-pay- 
ment, and plaintiff continued to neglect the offer, claim- 
ing aS an excuse for its gross laches that it doubted the au- 
- thority of the receivers in charge of the property to make 
a valid conveyance of the lands. Now, if we were content 
to treat this latter excuse as a reasonable and conscien- 


tious explanation of plaintiff’s delay, we are still con- 
15 
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fronted with the further fact that from 1899 down to the 
date of the letter set forth in the opinion plaintiff still 
continued to sleep on its rights, even after the lands had 
passed to the defendant, whose authority to make a con- 
veyance thereof is not and cannot be questioned. 

From all these facts we are compelled to find that plain- 
tiff has been guilty of gross laches in protecting its security 
against the overdue payments on the contracts, during a 
period of nine years, and we are unable to resist the sug- 
gestion that, but for the recent rise in value of lands in 
western Nebraska, this suit would never have been insti- 
tuted. Here is a fair portrayal of plaintiff’s diligence, as 
reflected from the record. While the gates of opportunity 
stood long ajar for the full protection of its security, it 
doubted the quality of mercy offered, and slumbered and 
slept. When all reasonable doubt as to the authority to 
make the conveyance was removed by the purchase of the 
property by the defendant, it turned over, and continued 
to snore, and nothing but the powerful restorative of a 
sudden rise in the price of western lands sufficed to arouse 
it from its Rip Van Winkle sleep. 

Finding no equity or conscience in the bill, we recom- 
mend that the judgment of the district court be reversed 
and the plaintiff’s petition dismissed. 


AMES and Errerson, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the plaintiff’s petition be dismissed. 


REVERSED. 
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JOHN A, McCREARY ET AL., APPELLANTS, V. JOHN A, 
CREIGHTON ET AL., APPELLEES. 


Finep Marcu 22, 1906. No. 14,108. 


1. Case Followed. Shelby v. Creighton, 65 Neb. 485, approved and 
followed so far as applicable to the present issues. 


2. Infants: JUDGMENT: VACATING: LIMITATIONS. A judgment of a 
court of competent jurisdiction against a minor defendant proper- 
ly served-and represented will not be set aside on account of 
the minority of the defendant, unless the action for that purpose 
is commenced within one year after the minor arrives at the 
age of twenty-one years, as provided in section 442 of the code; 
after that time a judgment against a minor defendant will be 
set aside only for such causes as are sufficient to set aside a 
judgment against an adult. 


JupGMENT. A, minor, suing as a plaintiff on a cause of 
action, will be bound by the judgment rendered therein the same 
as an adult would be, if the suit was brought and prosecuted in 
good faith for the minor’s benefit. 


4, Judgment: Res JupicaTa. Prior judgment rendered in the matter 
of the estates of Edward Creighton and of Mary Lucretia Creigh- 
ton, and pleaded as a defense in this action, examined, and held 
to constitute a bar to the cause of action instituted by the 
plaintiffs herein. 


APPEAL from the district court for Douglas county: 
ALEXANDER C, TROUP, JuDGE. Affirmed. 


Henry P. Stoddart, for appellants. 


Woolworth & McHugh, J. J. O'Connor and J. A. OC. 
Kennedy, contra. 


OLDHAM, C. - 


Plaintiffs in this action are four of the six surviving 
children of Mary A. McCreary, and as such children are 
legatees of the will of Mary Lucretia Creighton, wife of 
Edward Creighton, deceased. They bring this action for 
an accounting against John A. Creighton, as administra- 
tor of the estate of Edward Creighton, and against Jobn 
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A. Creighton, Hermann Kountz, and James Creighton, as 
executors and trustees of the will of Mary Lucretia 
Creighton. The other two surviving children of Mary A. 
McCreary having refused to join as plaintiffs in the ac- 
tion were named as defendants. There was a trial of the 
issues before one of the judges of the district court for 
Douglas county, Nebraska, and a judgment in favor of de- 
fendants, from which plaintiffs have appealed to this 
court. 

A suit, involving practically the same issues and insti- 
tuted by Mary B. Shelby, daughter and only child of 
Joseph Creighton, and likewise a legatee of the will of 
Mary Lucretia Creighton, was before this court for review ° 
and adjudication in the case of Shelby v. Creighton, 65 
Neb. 485, to which reference will be made as to such of 
the issues as are common to the two cases. 

The facts underlying the controversy are that on the 5th 
day of November, 1874, Edward Creighton, ‘a. resident of 
Douglas county, died, intestate, seized and possessed of a 
very valuable estate of both personalty and realty. John 
A. Creighton was duly appointed and qualified as admin- 
istrator of the estate in Nebraska. Deceased left a widow, 
Mary Lucretia Creighton, but no children surviving him, 
and, according to the laws of this state, the personalty all 
descended to the widow. On January 23, 1876, Mary 
Lucretia Creighton, widow of Edward Creighton, died 
testate, leaving a will, which was duly admitted to pro- 
bate in Douglas county, and in which John A. Creighton, 
Hermann Kountz, and James Creighton were named as 
executors and trustees of the funds of the estate. By this 
will, about three-twentieths of the estate was to be held in 
trust by the executors of the will and the interest thereon 
was to be paid to Mary A. McCreary, sister of Edward 
Creighton, during her life, and at her death the trust 
funds were to be distributed among her children on their 
coming of age. Mary A. McCreary departed this life on 
November 15, 1898. 

At the time of hig death, Edward Creighton was pos- 


a 
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sessed of an interest in the partnership firm, known as 
“Edward Creighton & Company,” which owned a large 
herd of cattle and horses and ranch furniture and fixtures 
in the state of Wyoming. On the 19th day of January, 
1875, one Charles H. Hutton applied to the probate court 
of Albany county, Wyoming, for letters of ancillary’ ad- 
ministration on the estate of the intestate situated in the 
territory, now state, of Wyoming. At this time Thomas A. 
McShane, a member of the partnership firm, was in pos-— 
session of the herd of cattle in Wyoming, and resisted the 
application of Hutton for letters of administration, claim- 
ing the right, under the statutes of Wyoming, to admin- 
ister upon the estate as a surviving partner of the firm. The 
provisions of the statutes of Wyoming, under which this 
application was made and granted, are set out in the opin- 
ion in Shelby v. Creighton, supra, and need not be re 
peated here. Suffice it to say that McShane filed his bond, 
which was duly approved, and entered upon the adminis- 
tration of the affairs of the partnership and continued 
such administration until the year 1877. The letters of 
administration issued to Hutton were revoked by a final 
order of the supreme court of the territory of Wyoming. 
On the 16th day of January, 1877, an application was 
made by McShane and other surviving partners for an 
order of the court to sell the partnership property in the 
city of Cheyenne on the 25th day of January following. 
When this sale was had, John A. Creighton, through his 
confidential clerk, bid the sum of $75,000 for the property, 
and, being the highest bidder, the property was sold to 
him. The sale was duly reported to the Wyoming court 
and was confirmed. Thomas A. McShane was appointed 
administrator de bonis non of the estate of Edward Creigh- 
ton situate in Wyoming, and received from himself, as 
such administrator, the proceeds of the sale of the prop- 
erty and transmitted the same, by order of the Wyoming 
court, to John A. Creighton, the local administrator of the 
estate in Douglas county, who likewise transmitted the 
proceeds of the sale to the executors and trustees of the 
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will of Mary Lucretia Creighton. The executors and trus- 
tees then distributed the proceeds of the sale according 
to the provisions of the will. Thomas A. McShane there- 
after made a final settlement of the estate of Edward 
Creighton in the territory of Wyoming and procured his 
discharge as administrator. 

_ Thereafter, on the 8th day of April, 1879, John A. 
Creighton filed in the county court of Douglas county a 
final account of his doings as administrator of the estate of 
Edward Creighton, and asked for an allowance of the ac- 
count and for his final discharge as such administrator. 
On the 10th day of May, 1879, Mary A. McCreary ap- 
peared by her attorney and filed her objections to the al- 
lowance of this account. An amendatory and supplemen- 
tary account was filed by the administrator on November 
17, 1879, and on the first day of March, 1880, Mary A. 
McCreary filed objections to the amended and supple- 
mentary account. Upon the hearing of the objections, the 
court found that several of the interested parties were not 
before the court, and accordingly ordered that a suit be 
brought in a court of competent jurisdiction, to which all 
parties in interest should be made parties, for the determi- 
nation of the issues arising on the objections to the final 
account of the administrator. On December 2, 1880, in 
compliance with this order, Mrs. McCreary, for herself 
and all others similarly situated, instituted a suit, involv- 
ing the identical issues now sought to be relitigated by her 
children, in the district court for Douglas county. Mr. 
McCreary, father of the plaintiffs, appeared as next friend 
of all the children, and on his application they were made 
parties plaintiff in the action. The coexecutors of John 
A. Creighton, namely, Hermann Kountz and James 
Creighton, also appeared by their attorney as parties 
plaintiff in the cause. During the pendency of this suit, 
it appears that John A. Creighton paid $50,000 to Mrs. 
McCreary in compromise of her claim against him, and 
this sum was added to the trust fund of her estate and 
subsequently distributed. The case, however, proceeded 
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to judgment, and, as appears from the record, all the tes- 
timony taken was considered by the court and the cause 
was argued by counsel for plaintiffs and defendant, and 
the court on full consideration of the issues found in- 
favor of the defendant and rendered judgment on such 
finding on the 2d day of April, 1883. In the same year the 
final account of John A. Creighton, as administrator of the 
estate of Edward Creighton, was allowed and he was dis- 
charged by the probate court. In this proceeding, also, the 
plaintiffs were represented by a duly appointed guardian 
ad litem. No appeal was ever taken from either of these 
orders or judgments, and no suit was instituted to reopen 
these judgments until 1902, when the instant suit was 
filed. 

In June, 1882, the trustees of the will of Mary L. 
Creighton tendered their resignation to the district court 
for Douglas county. Mary A. McCreary and all her chil- 
dren were made parties defendant in this suit, and a guar- 
dian ad litem was appointed for the minor defendants. 
Mrs. McCreary and her children in this action filed a 
petition, asking that John McCreary, plaintiffs’ father, be 
appointed trustee of Mrs. McCreary’s interest in the estate, 
instead of those resigning. After proof as to a proper 
administration of the trust was taken, the trustees were 
discharged, and John McCreary was appointed in their 
stead. John McCreary accordingly executed his bond 
and proceeded with the administration of the trust. The 
youngest of the plaintiffs arrived at majority on August 
18, 1893, a little more than nine years before this suit was 
instituted. In the year 1893, the father, as trustee, made 
a distribution among the children according to the terms 
of the will. On January 10, 1895, plaintiffs and the other 
children of Mrs. McCreary, all being of full age, joined in 
signing a release of the sureties on the bond of their father 
as trustee of their interests. in Mrs. Creighton’s will. 

Now, the questions which we are asked to readjudicate 
are: First, as to the validity of the proceedings of the 
probate court of Wyoming in the ancillary administration 
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of the estate in that territory by Thomas A. McShane; and, 
second, as to the validity of the purchase of the herd of 
cattle by John A. Creighton. Both of these questions were 
before this court in Shelby v. Creighton, supra, and with 
reference to the first it was there said: 

“The decree of the probate court of Albany county, 
Wyoming, settling and allowing the account of T. A. Mc- 
Shane as surviving partner, is analogous to a decree 
settling and allowing the final account of an administra- 
tor. Such decrees are conclusive, upon all parties, of 
every matter involved, until reversed or set aside in a 
direct proceeding. * * * The decree settling and 
allowing the final account of T. A. McShane as surviving 
partner, while a part of the probate proceedings, was in 
effect an adjustment of the partnership accounts, and 
necessarily involved the question of his relation to the firm. 
* * * In our opinion, the decree is as conclusive upon 
that proposition as one adjusting the accounts between 
partners, entered by a court of equity in a suit between 
partners, brought for that purpose would be.” 

With reference to the bid of John A. Creighton, the Ne 
braska administrator, it was held that at most the sale 
under this bid was only voidable, and that an affirmance 
of the sale would be implied by an unreasonable delay of 
the cestuis que trust in disaffirming it. 

We are next asked to examine the facts as to whether 
there was but one herd of cattle owned by the firm of 
Edward Creighton & Company, or whether there were two 
herds, as alleged by the plaintiffs, with the situs of one 
in Wyoming and the other in Nebraska. While this ques- 
tion seems to have been adverted to in the opinion in 
Shelby v. Creighton, supra, yet, as the testimony in that 
case is not before‘us, we will examine it in the light of the 
evidence contained in the bill of exceptions. The evidence, 
we think, clearly shows that there was but one herd of 
eattle and but one brand used by the firm of Edward 
Creighton & Company. The home ranch was located in 
Wyoming. It is true that at times portions of this herd 
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of cattle would stray eastward over the line and into this 
state, and it is true, as shown by the testimony, that some 
of these cattle were from time to time assessed for taxa- 
tion in Cheyenne county, Nebraska, the boundaries of 
which county then extended to the Wyoming line. It is 
also true that a side ranch, or corral, was used by this 
company on Pumpkin Creek, in Nebraska; but the evi- 
dence clearly shows that this was merely an auxiliary to 
the home ranch, that herders were sent to this side ranch 
to round up the cattle that had drifted eastward into 
Nebraska, and that all of the business of the company was 
transacted from the home ranch in Wyoming. We have 
examined the testimony on this question, notwithstand- 
ing the fact that the identical question as to the existence 
of a herd of cattle in Nebraska belonging to this company 
was passed upon by the county court of Douglas county 
on the objections to the approval of the final report of 
John A. Creighton, as administrator, and was also passed 
upon specifically in the judgment and finding of the dis- 
trict court for Douglas county in the suit of Mary A. Mc-. 
Creary and others, referred to in the statement of this 
cause. There is no sufficient evidence in the record to 
show fraud or collusion in procuring any of the various 
judgments above set forth, all of which have been pleaded 
in bar of the present action. In the suit which Mary A. 
McCreary filed in the district court for Douglas county, 
these plaintiffs were impleaded as parties plaintiff by their 
father as next friend, and in every suit in which they were 
defendants they were represented by a competent, honor- 
able, and learned member of the bar as guardian ad litem. 

Tt is suggested that all these plaintiffs were minors when 
all these proceedings were had, except the one in which 
they released the bond of their father as trustee of their 
mother’s portion of the estate of Mrs. Creighton. A judg- - 
ment against a minor may be set aside on a slight showing 
of defense, where the application is made for that purpose 
within one year of the time the minor reaches the age of 
21 years, as provided for in section 442 of the code. After 
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this period has expired, practically the same showing must 
be made to set aside a judgment rendered against a minor 
as is required when the judgment is rendered against one 
of full age. Now, while all of the judgments pleaded in 
bar, except one, were rendered against plaintiffs while they 
were minor defendants, yet in each of these cases the 
estate under which they claim was properly represented, 
and a judgment binding upon the estate is, of necessity, 
binding upon all shares of such estate bequeathed to resid- 
uary legatees. The general rule is that, when minors are 
plaintiffs in a cause of action and the suit is brought 
and prosecuted in good faith for their benefit, they will be 
bound by the judgment the same as adults would be. 
Kingsbury v. Buckner, 134 U. 8S. 650, and Corker v. Jones, 
110 U. S. 317. 

Against the judgment in the case in which these minors 
were plaintiffs, it is suggested that the minors did not 
know that the mother had received the $50,000, “peace 
money,” from defendant John A. Creighton during the 
pendency of the suit. And from this fact they ask us to 
infer that the proceeding in the district court was a mere 
sham trial and not a good-faith judgment. This $50,000 
was carried forward into the trust funds of the estate and 
was distributed as such by the executors, and plaintiffs 
have all participated in their share of the distribution. 
This judgment has stood unassailed for 20 years, for 14 
years after the eldest, and nine years after the youngest 
plaintiff had reached their majority. 

We think, in view of these facts, that plaintiffs are 
clearly estopped, not only by the judgments pleaded in bar 
of this action, but also by their own laches in bringing 
this suit. We therefore recommend that the judgment of 
the district court be affirmed. 


AMES and Eprerson, CC., concur. 
By the Court: For the reasons given in the foregoing 


opinion the judgment of the district court is 
AFFIRMED. 
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G. Sam Roesrs y. CITY or OMAHA. 
Fritep Marcu 22, 1906. No. 14,221. 


1, Cases Distinguished. Hurford v. City of Omaha, 4 Neb. 336, Good- 
rich v. City of Omaha, 10 Neb. 98, McGavock v. City of Omaha, 
40 Neb, 64, examined, approved and distinguished. 


2. Cities: Contracts: Liapimiry. Where a municipal corporation re- 
ceives and retains substantial benefits under a contract which it 
was authorized to make, but which was void because irregularly 
executed, it is liable in an action brought to recover the reason- 
able value of the benefits received. Lincoln Land Oo. v. Village 
of Grant, 57 Neb. 70, followed and approved, 


Error to the district court for Douglas county: How- 
ARD KENNEDY, JR., JUDGE. Reversed. 


W. A. Saunders and Fawcett ¢ Abbott, for plaintiff in 
error. 


John P. Breen, W. H. Herdman and A. G. Ellick, contra. 


OLDHAM, C. 


This was an action brought by the plaintiff in the court 
below against the city of Omaha to recover a balance al- 
leged to be due on a contract for grading Mason street, 
between Eleventh and Thirteenth streets in said city, 
entered into between defendant city and plaintiff’s assign- 
ors, Cash Brothers. The petition discloses that the bal- 
ance sued for represents the amount unpaid upon certain 
warrants issued te the plaintiff’s assignors, drawn against 
a fund which the city undertook to create by special as- 
sessment upon the property abutting upon the street 
graded. This assessment had been declared null and void 
before the institution of this suit. The city answered, 
pleading that the contract sued upon was wltra vires and 
void, that by the terms of. the contract plaintiff’s assignors 
agreed to accept the warrants in full consideration of the 
contract. It also pleaded the statute of limitations. On 
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issues thus joined, there was a trial to the court below and 
judgment for the defendant. To reverse this judgment 
plaintiff brings error to this court. 

There is practically no disputed fact in the record. In 
18738, it is conceded, the grade in controversy was estab- 
lished by proper ordinance. In 1893 a petition asking for 
a change of the grade at the place mentioned, and pur- 
porting to be signed by the owners of a majority of the 
feet frontage of the property abutting upon the proposed 
change of grade, was presented to the city council, having 
been examined and certified to by the city engineer. In 
conformity with the request of the petition, an ordinance 
was properly enacted establishing the changed grade of 
the street, and, in strict formality with the provisions of 
the statute regulating cities of the metropolitan class, 
a contract was awarded to Cash Brothers, assignors 
of the plaintiff, on March 8, 1898. The work was com- 
pleted under this contract, and was accepted and ap- 
proved by the city in July, 1899. One-half of the contract 
price of the changed grade was paid for from the general 
fund of the city, and warrants were issued on a special 
fund to be levied on the abutting owners for the other 
half of the contract price of the improvement. The city 
made an effort to raise a fund to pay these warrants by 
special assessment. This special levy, however, was en- 
joined by one of the property owners, for the reason that 
the petition was not signed by the owners of a majority 
of the feet frontage abutting on the grade. On a trial on. 
the injunction it was made perpetual, for the reason that 
a number of the signatures on the petition were made by 
agents of the property owners without any authority to 
do so. These special fund warrants were registered for 
payment on October 27, 1899, and payment was refused 
for lack of funds. This action was instituted on Novem- 
ber 25, 1903. The trial judge to whom the issues were 
submitted found against the city on the plea of limitations, 
but held that the contract was ultra vires and void. The 
defense of limitations was practically abandoned by the city 
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on the argument and in the briefs filed in this court. And 
we think that the ruling of the trial judge on this defense 
is fully sustained by the holding of this court in City of 
Omaha v. Clarke, 66 Neb. 33; Rogers v. City of Omaha, 75 
Neb. 318. 

The contention urged by the city here is that the con- 
tract for the grading was ultra vires and void, and, being 
void, it is incapable of ratification, and defendant is there- 
fore not estopped to plead its illegality. On the other 
hand, the plaintiff contends that the contract was within 
the general powers conferred upon the municipality by 
the statute governing cities of the metropolitan class, and 
that the informality in the passage of the ordinance estab- 
lishing the changed grade was a mere irregularity in the 
exercise of its powers actually conferred. That section 
109, ch. 12a, Comp. St. 1897, in force at the time the grade 
was changed and the contract entered into, confers plen- 
ary powers on the mayor and council of the city in the 
matter of opening, grading, and repairing streets, alleys, 
and avenues, is without question; but the contention of the 
city is that so much of section 116, ch. 12a, Comp. St. 1893, 
as provides that “the grade of no street or part of a street 
shall be changed unless the consent in writing is first 
obtained of the owners of lots or lands abutting upon the 
street or part of street where such change of grade is to 
be made, who represent a majority of the feet front thereon, 
and not then until the damages to property owners which 
may be caused by such change of grade shall have been 
assessed,” is a limitation on the general powers conferred. 
With reference to the limitation contained in section 116, 
supra, it is contended by plaintiff that it is confined to the 
right to levy a special assessment on property abutting on 
the changed grade, and is in nowise in derogation of the 
general powers conferred to open, widen, grade, and im- 
prove streets, alleys, and avenues, within the city. Hur- 
ford v. City of Omaha, 4 Neb. 336, cited by the city in sup- 
port of its contention, was a case in which the objection 
was made to the special levy of an assessment for the cost 
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of the changed grade by an abutting property owner, and, 
so far as this right was concerned, it was held by this court 
that the provision of the statute requiring a petition 
signed by a foot frontage majority of the owners was 
mandatory. There is nothing in the opinion, however, that 
deals with the right of the city to change a grade or to 
enter into a contract for such purpose by general taxation. 
In Goodrich v. City of Omaha, 10 Neb. 98, the question 
raised was as to the power of the city to provide a fund for 
paying damages occasioned by a change of the established 
grade of one of its streets by special assessment, and it was 
held in this opinion that the damages occasioned by the © 
changed grade must be paid from the general funds of the 
city, and not from a special levy on abutting proprietors. 
McGavock v. City of Omaha, 40 Neb. 64, involved the right 
of an abutting property owner to recover in an action at 
law for damages occasioned by a change in the grade of the 
street. In the opinion it is said: 

“We have no doubt that the advisability or wisdom of 
the establishment or change of grades are matters for the 
city council to pass upon, and come wholly within their 
province, and cannot be questioned; but with the subject 
of damages others are concerned and must be considered.” 

Plainly, in the opinions just quoted from, the limitations 
are regarded as safeguards to property owners from spe- 
cial burdens, rather than as an attempted limitation of the 
general powers of the mayor and council over the streets 
and alleys of the city. 

There is a clear distinction between contracts outside of 
the powers conferred upon municipal corporations and 
contracts within the general scope of the powers con- 
ferred, but which have been irregularly exercised. Con- 
tracts falling entirely outside of the powers delegated to 
the corporation are absolutely null and void, and no right 
of action against the corporation can be founded upon 
them. The rule with reference to the liability of the cor- 
poration on contracts within the general scope of the pow- 
ers granted, but which have been irregularly exercised, is 
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well stated in 2 Dillon, Municipal Corporations (4th ed.), 
sec. 936, as follows: “A municipal corporation as against 
persons who have acted in good faith and parted with 
value for its benefit, cannot, * * * set up mere irregu- 
larities in the exercise of power conferred ; as, for example, 
its failure to make publication in all of the required news- 
papers of a resolution involving the expenditure of moneys. 
Such failure might have the effect to invalidate a local 
assessment upon the abutter, * * * but as regards a 
bona fide contractor with the city, who had expended 
money for its benefit in respect of a matter within the 
scope of its general powers, the contract would not be 
ultra vires in the true sense of that term; and the city 
would be estopped to set up as a defense its own irregu- 
larities in the exercise of a power clearly granted to it.” 
This doctrine is supported in an able and exhaustive opin- 
ion of the court of appeals of the state of New York, in 
Moore v. Mayor, 73 N. Y. 238, and is recognized by state 
courts generally. The principle has been recognized in 
this state in Clark v. Saline County, 9 Neb. 516; Grand 
Island Gas Co. v. West, 28 Neb. 852; Second Congrega- 
tional Church v. City of Omaha, 35 Neb. 103; Lincoln 
Land Co. v. Village of Grant, 57 Neb. 70. In the latter 
case it is said: 

“Where a municipal corporation receives and retains 
substantial benefits under a contract which it was author- 
ized to make, but which was void because irregularly ex- 
ecuted, it is liable in an action brought to recover the 
reasonable value of the benefits received.” 

The defense of payment by the delivery of the void 
warrants is not strongly urged in this court, nor would 
it profit much to urge it here. Had valid warrants been 
delivered against a fund created, a different proposition 
would be presented. But payment in void warrants is 
within the ban of the lesson taught by the Master, as re- 
corded in the eleventh and twelfth verses of the eleventh 
chapter of the Gospel according to St. Luke, wherein it 
is said: “If a son shall ask bread of any of you that is a 
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father, will he give him a stone? Or if he ask a fish, will 
he for a fish give him a serpent? Or if he shall ask an egg, 
will he offer him a scorpion?” 

For the above reasons, we recommend that the judgment 
of the district court be reversed and the cause remanded 
for further proceedings. 


AMES and EPPERSON, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause be remanded for further 
proceedings according to law. 

REVERSED. 


O. O. HEFNER V. ED ROBERT. 
FiLep Marcu 22, 1906. No. 14,229. 


1. Contract: TenpeR: WaAIvEr. When no other place is specified in a 
contract for a tender, the law will presume that the tender should 
be made at the place of the contract; but an unconditional refusal 
to accept the tender at any place waives the necessity for a 
technical tender at the place of the contract. 


2. Tender, Withdrawal of. Where a tender other than money is made, 
the tenderer must, if possible, keep the property in condition to 
make the tender good while an action for rescission is pending. 
If, after making the tender, he exercises acts of ownership over 
the property tendered, inconsistent with the theory that he is 
holding the property for delivery to the party to whom it was 
tendered, such conduct amounts to a withdrawal of the tender. 


Error to the district court for Otoe county: PAUL Jzs- 
SEN, JUDGE. Reversed. 


W. H. Pitzer, William Hayward and Byron Clark, for 
plaintiff in error. 


John C. Watson and EH. F. Warren, contra. 
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OLDHAM, ©. 


This is an action to recover on a written contract for 
the purchase of a horse, entered into between plaintiff and 
defendant, as follows: ‘Omaha, Neb., March 24, 1902. 
This contract entered into by and between Ed Robert, of 
Guthrie Center, Iowa, and O. O. Hefner, of Omaha, wit- 
nesseth as follows: That O. O. Hefner has this day sold 
the imported shire horse named ‘Girton Royal Tom,’ for 
the sum of $1,300, upon the following terms and divisions, 
payable, $800 in one coach horse, $100 cash in hand, and 
$400 due in-one year, with six per cent. interest from date. 
This contract notes that the horse, ‘Girton Royal Tom,’ is 
blemished in hind leg. He further agrees that in case 
the horse does not recover from this affliction he shall be 
turned back to O. O. Hefner for $600 cash in hand and Ed 
Robert’s note of $400 of even date herewith, due in one 
year at six per cent. It is further provided that if horse 
recovers from blemished condition of hind leg, then Ed. 
Robert shall pay to O. O. Hefner his promissory note of 
$400. O. O. Hefner, Ed. Robert.” The petition sets up 
that, in compliance with the foregoing contract, plaintiff 
tendered back to defendant the horse described therein for 
the reason that the horse did not recover from the blemish 
mentioned in the contract, and that defendant absolutely 
refused to accept said horse, when so tendered. The an- 
swer, in substance, admitted the contract, denied the ten- 
der, and alleged that defendant was willing to rescind the 
contract, if plaintiff would fulfil the terms of the contract 
and redeliver the horse. Plaintiff, for reply to this answer, 
alleged that, after the tender of the horse and the refusal 
of the defendant to accept the same he had given the horse 
away because he was of no value. On issues thus joined 
there was a trial to a jury in the district court for Otoe 
county, a verdict for the plaintiff for the amount sued for, 
and a judgment on the verdict. To reverse this judgment 
defendant brings error to this court. 

On the question of plaintiff’s offer to rescind the con- 

16 
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tract and tender back the horse, and defendant’s uncon- 
ditional refusal to accept such offer, there was a direct 
and sharp conflict in the testimony. But, as this question 
was properly submitted to the jury, we are bound, as a 
reviewing court, to accept the conclusion of the triers of 
the fact that the offer to rescind, for the reasons contained 
in the contract, was made by the plaintiff and uncondition- 
ally refused by the defendant. This determined question 
of fact disposes of the first contention urged in defendant’s 
brief, which is that the tender should have been made at 
the place of the contract. It is urged by counsel for the 
defendant that, when no other place is specified for a 
tender as antecedent to the right of rescission, the law will 
presume that the tender should be made at the place of 
the contract. We have no quarrel with this suggestion, 
when modified by the further doctrine that, if an uncon- 
ditional refusal is made to accept the tender at any place, 
it is not necessary to resort to the useless formality of a 
technical tender at the place of the contract. 

But the serious, and we think fatal, objection to plain- 
tiff’s right to recover on a rescission of the contract al- 
leged upon is the fact that, after having made a tender of 
the horse in controversy, and after having been notified of 
defendant’s refusal to accept it, plaintiff, instead of keep- 
ing himself in position to make his tender good during 
the pendency of the action which he instituted against the 
defendant, converted the tender to his own use and dis- 
posed of it, as he alleges, by giving it away to another, so 
that, when the trial came to a final issue, he was unable 
to make his tender good. When his tender was refused, 
if plaintiff desired to rescind the contract, it was his duty 
to keep the tender good, that is, to keep the property in 
such condition, if possible, that it might be redelivered to 
the owner, when the cause was finally determined. In 
other words, he must, from the date of his tender, treat 
the property as though it belonged to the party to whom 
it was tendered. Any act of his inconsistent with this 
theory amounts in law to a withdrawal of the tender. 
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Hunt, Tender, secs. 448-454. Curtiss v. Greenbacks, 24 
Vt. 586. Under this view of the case, we think that plain- 
tiff is not entitled to recover on his petition for a rescission 
of the contract. He withdrew the tender by exercising 
acts of ownership over the horse after the tender. Having 
done this, he is not entitled to rescind, but must sue, if at 
all, for damages on the contract. 

We therefore recommend that the judgment of the dis- 
trict court be reversed and the cause remanded for further 
proceedings. 


AMES and EPrPerson, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause be remanded for further 
proceedings according to law. 

REVERSED. 


SAMUEL WILLMS, GUARDIAN, APPEL:.ANT, V. GEORGE 
PLAMBECK, EXECUTOR, ET AL., APPELLEES. 


Firep Marci 22, 1906. No. 14,144. 


1. Wills: Propate: SETTING ASIDE: BuRDEN oF Proor. In an action of 
an equitable nature to set aside the probate of a will on account 
of fraud, the burden of proof rests upon the applicant to show 
that the court admitting the will to probate was without juris- 
diction, or that some wrong was committed in the proceeding, 
which amounts to a fraud, prejudicial to the rights of the appli- 
cant, ~ 


2. Evidence examined, and found insufficient to support the petition. 


APPEAL from the district court for Douglas county: 
WIL.LIs G. Srars, Jupen. Affirmed. 


Jefferis & Howell, for appellant. 
McCoy & Olmsted, contra. 


196 NEBRASKA REPORTS. [Vou. 76 


Willms vy. Plambeck, 


EPPERSON, C. 


On the 10th day of July, 1899, Peter Glandt, a citizen 
of Douglas county, who was then very sick and confined to 
his bed, executed an instrument afterwards admitted to 
probate as his last will and testament. He recovered from 
this illness, and for three years or more attended to the 
ordinary affairs of life. He died on January 22, 1903, 
leaving surviving him eight adult children, who are bene- 
ficiaries under the will, and three minor grandchildren, 
who were the only children of a deceased daughter. They, 
too, are beneficiaries under the will of their grandfather, 
but not to as great an extent as they would participate, had 
no will been made. Soon after his death a petition was 
filed in the county court of Douglas county for the pro- 
bate of this will. Notice of this petition was published 
under the direction of the county court of Douglas county 
three successive weeks prior to the day of hearing in the 
Western Laborer, a weekly newspaper printed and pub- 
lished in said Douglas county. On the 3d day of. Febru- 
ary, 1903, the county court appointed for the three grand- 
children a guardian ad litem, who on the same day filed 
a written acceptance of the appointment. On the 21st day 
of February, the time mentioned in said nefice, the guard- 
ian ad litem appeared in the county court, filed his answer 
to the petition for probate of the will, denied that the 
alleged will was the last will and. testament of said Peter 
Glandt, denied each and every allegation in said petition, 
and asked that the court require affirmative proof of all 
the matters set out and of the genuineness of said will. 
The county court received the evidence of but one of the 
three attesting witnesses, and admitted the will to probate. 
Subsequently, appellant was appointed guardian of the 
three grandchildren, and as such guardian, on the 16th 
day of July, 1903, instituted this action in the county 
court to set aside and annul the probate of the will. From 
the judgment of the county court an appeal was taken to 
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the district court for Douglas county, and a trial had, re- 
sulting in a dismissal of appellant’s cause. 

The action is equitable in its nature. In his petition 
appellant alleged that the notice for the probate of the 
will was published in an obscure paper, printed and pub- 
lished in the city of Omaha and circulating almost ex- 
clusively in the labor circles, and having no circulation in 
the vicinity where his wards reside; that the selection of 
the guardian ad litem was at the instigation of the pro- 
ponent, and that the appointment prior to the completion 
of the notice was without jurisdiction and void; that the 
court had no jurisdiction to admit the will to probate as he 
did upon the evidence of only one of the three attesting 
witnesses, the guardian ad litem having filed his answer as 
above shown; and further alleged that said purported will, 
when the same was presented for probate, was mutilated 
and destroyed, in that a part of the fourth sheet constitut- 
ing said will was torn off; that deceased had revoked and 
destroyed said will by erasing his name therefrom by run- 
ning a heavy ink line through his name; and that he was 
the victim of undue influence exerted by some of his chil- 
dren, beneficiaries under said will; and also alleged that 
the guardian ad litem made no investigation concerning 
the execution of said will, nor the rights of said minors. 
The lack of diligence cannot be chargeable to these chil- 
dren, and it is unnecessary for them to tender an excuse 
for not appearing on the date of the probate of: the will. 
Appellant does not state in his petition that the proceed- 
ings complained of were fraudulent. But the admission 
to probate of a will, which had, in fact, been mutilated or 
otherwise revoked, would have been a gross violation of 
the rights of the grandchildren. And for these reasons the 
petition stated a cause of action, and, had the evidence 
sustained such allegations of fact, the probate of the will 
should have been set aside and the children permitted to 
file objections. 

The evidence presented by the appellant shows the will 
written upon several sheets of ordinary ruled paper. The 


198 NEBRASKA REPORTS. [ VoL. 76 


Willms v. Plambeck, 


fourth shect is shorter than the others, four lines at the 
bottom having been cut off after the same had been writ- 
ten. There is also a heavy ink line intersecting the lower 
portion of the letters forming the given naine of the de- 
ceased and the first two letters of his surname. Upon 
these facts the appellant asks the court to find that said 
instrument was mutilated by the deceased, and that the 
ink line was drawn through his name for the purpose of 
canceling his signature and revoking said will. The evi- 
dence introduced by the appellees, however, shows to our 
satisfaction that the ink mark was placed upon said paper, 
prior to the signature of the deceased, as a guide line for 
him to follow in affixing his signature thereto. We are 
favored with the original will, which is presented in the 
bill of exceptions, and, also, by the original signature of 
the deceased to several checks, in which the same peculi- 
arities exist. Appellees also present the testimony of the 
amanuensis, who testified that the fourth sheet of this will, 
when signed, was in the same condition as it now appears; 
that in preparing it he had written a provision which was 
objected to by the deceased, and to remedy the same, he 
had cut off the objectionable portion; and that the line 
intersecting the signature was drawn before the execution 
thereof as a guide line. The evidence fails to establish 
undue influence exercised by the children and beneficiaries 
of the deceased. To entitle the appellant to the relief 
sought, it is necessary to prove the facts alleged by a pre- 
ponderance of the evidence. We do not mean to say that 
he must prove, by a preponderance of the evidence, facts 

sufficient to defeat the will upon contest, but the founda- 
~ tion of the action is the alleged irregularity in the probate 
proceeding. The burden of proof rested upon the appellant 
to show that the county court was without jurisdiction 
to admit the will to probate, or that some wrong was com- 
mitted in the proceeding, which amounts to a fraud, preju- 
‘dicial to the rights of his wards. Such alleged wrongs 
were prejudicial only in the event that the children had 
reasons for contesting their grandfather’s will, 
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Appellant contends that he is required to make, in order 
to obtain a new trial, only a prima facie case, showing that — 
reasons for a contest existed, and cites in support thereof 
Ritchey v. Seeley, 73 Neb. 164. The decision therein was 
upon matters occurring after judgment, and the rule there 
followed is not applicable to cases such as this. Counsel 
also cites Western Assurance Co. v. Klein, 48 Neb: 904, 
wherein it appears that the real ground for a new trial 
was the existence of some of the reasons specified in sec- 
tion 602 of the code. But before the applicant could avail 
himself thereof he should produce evidence to show at 
least a prima facie valid defense or cause of action. Sub- 
stantially to the same effect it has been held that not only 
must the parties seeking to open a judgment show that 
irregularities occurred, but it is necessary to allege and 
prove a valid cause of action or defense, and to secure an ad- 
judication that the cause of action or defense is prima facie 
valid. Gilbert v. Marrow, 54 Neb. 17; Clark v. Charles, - 
55 Neb. 202; Delancy v. Updike Grain Co., 5 Neb. (Unof.) 
579. In this case the alleged irregularities are not ad- 
mitted by the appellees, and must therefore be proved, the 
same as any other allegation of fact, and, in addition 
thereto, the appellant must show some valid cause for the 
contest of the will and convince the court that the cause 
of contest is prima facie valid, or that sufficient grounds 
existed to refuse the probate of the will. The notice of the 
petition for probate was published under the direction of 
the county court, and no evidence is produced to show 
that such order was procured by the fraud of ‘the inter- 
ested parties. It was shown, however, that said paper did 
not circulate in the vicinity where the children resided; 
but such evidence was insufficient to impeach the notice 
thus published. 

The guardian ad litem was appointed subsequently 
to the first publication of said notice and prior to the last, 
and this, appellant argues, was an irregularity sufficient 
to defeat the probate of the will. None of the interested 
parties have the right to name or dictate to the court the 
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appointment of a guardian ad litem. A mere suggestion, 
however, is not improper, and, unless evidence is produced 
showing the perpetration of some fraud or wrong by the 
guardian ad litem, the judgment of the court will not be 
set aside for a mere irregularity as to the time of his ap- - 
pointment. We agree with counsel that the duties of the 
guardian ad litem require the same energy and exertion in 
behalf of his wards, and demand the same skill and integ- 
rity, as though he had been acting under an express re- 
retainer from a client; but such duties do not require him 
on the hearing to insist upon issues which have no founda- 
‘tion in law nor in fact; and by a careful examination of 
the evidence we fail to find where any duty has been neg- 
lected by the guardian ad litem in this case. The appel- 
lant’s attorney, who ably presented this cause to the trial 
court, failed to produce evidence regarding the execution 
of the will, or the circumstances surrounding the making 
thereof, other than was presented to the county court upon 
the hearing of the’ petition for probate. 

Appellant contends that, inasmuch as this guardian ad 
litem had filed the general denial and demanded proof of 
the due execution of the will, the court could not legally 
admit the will to probate upon the evidence of but 
one subscribing witness. The appointment and appear- 
ance of a guardian ad litem was not a condition precedent 
to the admitting of the will to probate, and it does not ap- 
pear in the proof that the failure to call other attesting 
witnesses was prejudiced to the children. 

The evidence produced upon the trial, in our opinion, 
did not support the allegations of the petition, and we 
recommend that the judgment of the district court be 
affirmed. 


AMES and OLDHAM, CC., concur. 
By the Court: For reasons set forth in the above 
opinion, the judgment of the district court is 


AFFIRMED. 
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JOHN A. NELSON, APPELLANT, V. ISAAC SNEED, APPELLEE. 
Fitep Marcu 22, 1906. No. 14,224. 


Highway: Prescrirrion. “To establish a highway by prescription 
there must be a user by the general public under a claim of 
right, and which’ is adverse to the occupancy of the owner of the 
land, of some particular or defined way or track, uninterruptedly, 
without substantial change, for a period of time necessary to 
bar an action to recover the land.” Engle v. Hunt, 50 Neb. 358; 
Bleck v. Keller, 73 Neb. 826, 


APPEAL from the district court for Otoe county: Pau, 
JESSEN, JUDGE. Reversed with directions. 


W. F. Moran, for appellant. 
John C. Watson, contra. 


EPPERSON, C. 


The plaintiff owns lot 12, in block 116, in Greegsport 
addition to Nebraska City. This lot is 120 feet north and 
south, and 48 feet east and west. Plaintiff brought this 
action in the district court for Otoe county fo enjoin the 
defendant from trespassing upon this lot and lot 11 abut- 
tine it on the west, and from destroying plaintiff’s fences 
and gates erected thereon. There was a judgment in the 
court below for defendant, and the plaintiff brings the 
case here on appeal. 

Running north and south on the east side of lot 12 there 
was platted and dedicated to the public, several years ago, 
a highway, known as “Second Street,” and abutting the 
lot on the south was a highway, running east and west, 
known as “Sixth Avenue.” Three years prior to the filing 
of this suit plaintiff constructed, near the southeast cor- 
ner of the lot, a gate in a line of fence running east and 
west. The evidence conclusively shows that the fence and 
gate are south of the south line of plaintiff’s property, and 
clearly within Sixth avenue. The defendant claims that 
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for 14 years he and the public generally have traveled 
upon the road as it is now used by him, and which was ob- 
structed by the aforesaid gate, and that the public had by 
ten years’ user acquired a prescriptive right thereto. Prior 
to the institution of this suit plaintiff locked his gate and 
forbade the defendant going upon the premises. Defend- 
ant, believing the road he was accustomed to travel was 
a public highway, forcibly opened the gate and continued 
to use the road until enjoined. 

The only question presented is whether the public has 
acquired a prescriptive right to the use as a highway of the 
strip of land upon which the defendant was accustomed to 
travel, by user thereof for a period of time sufficient to bar 
an action to recover possession thereof. The fact that the 
gate was situated upon property not belonging to the 
plaintiff, and the fact of its destruction by the defendant, 
we consider of no particular importance. Irregularity in 
the habits of the Missouri river is responsible for this 
trouble. When Greegsport addition to Nebraska City was 
platted about 40 years ago, the premises in controversy 
were at a distance of about 250 feet west from the west 
bank of the Missouri river. From time to time this wily 
stream encroached upon its bank until in the spring of 
1898 it reached and submerged the greater portion of Sec- 
ond street, which abutted the’plaintiff’s lot. The evidence 
is undisputed that during all this time there has been used 

-for travel, by those-having occasion to pass plaintiff's 
property, a road along the west bank of the river, which 
would change as the river changed. This use was not by 
the public generally, and it seems it was limited to the de- 
fendant and one of his neighbors, and to others occupied 
in hauling ice or wood in certain seasons. There was no 
evidence that the road was ever worked by the city author- 
ities, nor that Second street was ever used for travel until 
it became the west bank of the river. The road had no 
definite location, and there were no fences or other monu- 
ments indicating the lines of the alleged highway. The 
defendant testified that for fourteen years he had used the 
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driveway where it is now located. Many of his witnesses, 
however, and many of plaintiff’s witnesses testified, and we 
think the proof clearly shows, that the road as now used 
through plaintiff’s property was not used until 1898, when 
the travel was driven to the present location of the road 
on account of a sudden change of about 35 feet by the 
river to the west. Even had the defendant used a part of 
plaintiff’s lot for 14 years, he failed to establish that such 
use was adverse to the occupancy of the plaintiff or his 
grantors, and that it was limited to a particular or defined 
way or track, without substantial change. It is a well 
established rule in this state that “to establish a highway 
by prescription there must be a user by the general public 
under a claim of right, and which is adverse to the occu- 
pancy of the owner of the land, of some particular or de- 
fined way or track, uninterruptedly, without substantial’ 
change, for a period of time necessary to bar an action to 
recover the land.” Hngle v. Hunt, 50 Neb. 358; Bleck v. 
Keller, 73 Neb. 826. 

There is some doubt as to how much of the road is upon 
the plaintiff’s property. That it rans through the north 
part of the lot is not questioned. There is a conflict in the 
evidence of civil engineers as to the south part. This dif- 
ference arises on account of an uncertainty as to the loca- 
tion of the line between lot 12 and Second street. It is 
peculiar that there should be a difference in the plats made 
by competent surveyors, but such is the case. One plat 
shows the east line of lot 12, 25 feet from the river, leaving 
a portion of the road in controversy east of lot 12. This 
plat was made by one who was not called to testify, but 
was verified by the testimony of a competent civil engineer 
who had measured the distances, but who fails to show 
that his survey was based upon any established monument. 
We accept as conclusive on this point the plat verified by 
the county surveyor which, though not very satisfactory, 
shows a survey made by the witness who took for his start- 
ing points the line of Second street north and south of the 
property in controversy, His survey shows that the high 
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land, or west bank of the river, begins at a point only four 
feet east of the southeast corner of plaintiff’s lot, and con- 
tinues in a northerly direction, bearing slightly to the west, 
extending west of the northeast corner of said lot, a dis- 
tance of about 20 feet, the west bank of the river intersecting 
the east line of the lot at a point about midway. Substan- 
tially all of Second street east of lot 12 is submerged; and 
as the objectionable road is along the bank of the river, it 
_ necessarily traverses the plaintiff’s property from north to 
south. From the proof we conclude that the use by the 
plaintiff and the public of the land in controversy had not 
been of such a character as to establish a prescriptive 
right thereto, and the prayer of the petition ought. to have 
been granted. 

We therefore recommend that the judgment of the dis- 
trict court be reversed, with directions to the court below 
to enter a decree granting the perpetual injunction asked 
by plaintiff. 


AMES and OLDHAM, CC., concur. 


By the Court: For reasons appearing in the foregoing 
opinion, the judgment of the district court is reversed 
and the district court directed to enter a decree granting 
the perpetual injunction prayed for by plaintiff. 


REVERSED. 


WILLIAM J. STAATS ET AL., APPELLANTS, V. STANLEY B. 
WILSON, APPELLEE.* 


Finep Marcu 22, 1906. No. 14,237. 


1. Partition: Jupement: Res Jupicata. The judgment of the court, 
unappealed from, in a suit for partition of real estate, fixing the 
shares of the interested parties and making partition of the 
land, is final, and the parties thereto are estopped from claiming 
a greater interest, even though the proceedings of the court were 


*Rehearing allowed. See opinion, p. 210, post. 
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irregular and the shares of the parties determined according to 
the provisions of an unconstitutional act of the legislature. 


2. Estoppel. A widow who succeeded to a homestead valued at $2,000, 
for the purpose of procuring the absolute title thereto, paid the 
heirs $666.66, which they accepted, believing that such payment 
vested the absolute title in the widow; the heirs retained the 
payments so made, and remained silent for more than ten years. 
Held, That the heirs are estopped from now asserting title to 
the homestead against the widow’s grantee, who purchased in 
good faith. 


APPEAL from the district court for Richardson county: 
WILLIAM H. KELLIGAR, JUDGE. Affirmed. 


John H. Barry and Edwin Falloon, for appellants. 
CO. Gillespie and John Gagnon, contra. 


EPPERSON, C. 


Christopher Hoagland died intestate in Richardson 
county in 1891, seized in fee simple of the northwest quar- 
ter of section 26, township 3, range 18, in said county. He 
left surviving him his widow and six sons and daughters, 
and the children of a deceased son. While the admminis- 
tration of his estate was pending, his widow filed her ap- 
plication in the county court of Richardson county for the 
appraisement of the homestead, as provided by section 30 
of the Compiled Statutes of 1889. Appraisers were ap- 
pointed by the court and filed their written appraisement 
of the southwest 40 acres of said land, which they valued 
at $2,000. -On March 16, 1892, the widow filed her written 
acceptance of the appraisement, and paid to the adminis- 
trator the sum of $1,000, being the excess of the appraised 
value over and above $1,000, which she evidently consid- 
ered she was entitled to as her homestead interest. The 
administrator distributed to the heirs the $1,000 surplus 
paid by the widow, except one-third thereof, which the 
widow of said deceased claimed or deducted at the time of 
payment. On the 23d day of April, 1892, John C. Hoag- 
land, one of the heirs at law of said deceased, instituted an 
action in the district court for Richardson county for the 
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partition of the entire quarter section of land. In this 
action all the necessary parties were joined, and per- 
sonal service of summons was had upon Mary Staats and 
Sarah Staats, two of the children and heirs of said de- 
ceased. 

To this petition the widow filed her separate answer, 
alleging the facts above set forth as to the appraisement of 
the southwest quarter of said 160 acres, and the payment 
by her to the administrator of the $1,000, and of her elec- 
tion to retain the homestead so appraised, claiming that it 
descended to her in absolute title, and that the court had no 
jurisdiction in that action over the said 40 acre tract. She 
further claims that, as widow of the deceased, she owned 
an undivided one-third of the balance of said land, and 
prayed for a judgment confirming her share, and asked 
that the same be sct off to her. To this answer the plain- 
‘tiff replied by general denial. Mary Staats and Sarah 
Staats made no appearance in said proceeding. Upon 
trial of that cause the court found that the southwest quar- 
ter of said quarter section of land was the homestead of 
the widow, and, as to the balance of said land, that the 
widow is the owncr and entitled to the undivided one- 
third part, and that the children of said deceased were 
each the owner of a one-seventh part, and by his judgment 
confirmed the interest of the parties, respectively, and ap- 
pointed referees to make partition into the requisite num- 
ber of shares. Later the referees made their report, show- 
ing that they had made partial partition by allowing to the 
widow the southeast quarter of the northwest quarter of 
section 26, which was of no greater value than one-third 
the total value of the entire premises to be partitioned, and 
reported that the balance of said land cannot be partitioned 
without great prejudice to the owners thereof. The court 
confirmed this report and ordered the referees to sell the 
balance of said land as provided by law. This order was 
complied with, and the remaining 80 acres sold for the 
sum of $3,448, which sale was reported to and confirmed 
by the court November 30, 1892. The referees were di- 
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rected to make their deed to the purchaser and distribute 
the procceds of the sale to the parties according to their 
respective shares. On the first day of March, 1894, the 
swidow, by her warranty deed, conveyed to the defendant 
all of the land so claimed by her. It is apparent that the 
widow, the administrator, the heirs and the courts at- 
tempted to follow the provisions of the Baker act of 1889, 
which was by this court declared unconstitutional in the 
case of Trumble v. Trumble, 87 Neb. 340. The widow died 
in 1901. 

On the 26th day of March, 1908, plaintiffs herein insti- 
tuted this action in the district court for Richardson 
county for a partition of the said south half of said quar- 
ter section of land, so conveyed to the defendant by the 
widow, claiming each to own a one-seventh part thereof. 
They admit that the defendant owns the other five-sey- 
enths, the other heirs having conveyed to him whatever in- 
terest they possessed. The plaintiff Sarah Staats claimed 
as heir and George F. Staats as the grantee of Mary 
Staats. The plaintiffs contend that the proceedings in -the 
probate court and the early partition case were void and 
of no effect, because they were conducted under the pro- 
visions of the Baker act, which in the light of subsequent 
adjudication is known to be unconstitutional, and that 
they are entitled now to a division of the property, the 
same as though the former proceedings in partition and 
the attempted assignment of the homestead had never been 
had. 

The defendant contends, among other things, that the 
rights of the widow, to which he succeeded, were adjudi- 
cated by a competent court, that the plaintiffs were es- 
topped from claiming title to the land in controversy. The 
judgment of the lower court was for defendant, and plain- 
tiffs appeal. 

The rights of the parties hereto depend upon their con- 
duct and the proceedings had, which differ as to the two 
tracts of land, the southwest quarter known as the home- 
stead, and the southeast quarter assigned in the partition 
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case. The title of the widow to the southeast quarter, if 
any she had in addition to dower, was acquired by 
the assignment of the same to her in the partition 
case. In that case the court had jurisdiction over all of? 
the interested parties. They, and none other, owned the 
property and were entitled to a partition thereof. The 
widow had a dower interest in and to the 120 acres of land. 
This should have been assigned to her. ‘She claimed a 
greater interest, and asked the court to give her one-third 
absolutely ; the plaintiffs herein, or those to whose title they 
succeeded, did not oppose the application of the widow. 
The court, being fully vested with jurisdiction, granted her 
petition, and set off to her in actual partition the 40 acres, 
being one-third of the land involved. The court found 
that she was legally entitled to the land assigned to her. 
The court therefore erred, and, had proceedings in error 
been prosecuted, the judgment would have been reversed. 
The court’s jurisdiction did not depend on the unconstitu- 
tional Baker act. The judgment was not void, but errone- 
ous. Brandhoefer v. Bain, 45 Neb. 781. It is not subject 
to collateral attack. By the judgment in that partition 
case the title confirmed in each of the parties thereto be- 
came res judicata. In other words, had the Baker act 
never existed, and had the court proceeded as it did, its 
proceedings would have been irregular and subject to 
reversal in a direct proceeding. In the absence of proceed- 
ings to review, its judgment would have stood as final, so 
far as it affected the parties thereto or their grantees. The 
fact that the legislature had passed a void act does not 
render the judgment less effective than it would have been 
had no such act been passed. 

Plaintiffs contend that.a judgment in partition proceed- 
ings is not final. Section 811 of the code, relating to 
actions in partition, provides—“After all the shares and 
interests of the parties have been settled * * * judg- 
ment shall be rendered confirming those shares and inter- 
ests, and directing partition to be made accordingly.” 
Section 839 provides: ‘When all the parties in interest 
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have been duly served, any of the proceedings herein pre- 
scribed shall be binding and conclusive upon them all.” 
Section 840 provides: “The judgment of partition shall be 
presumptive evidence of title in all cases, and as between 
the parties themselves it is conclusive evidence thereof, 
subject, however, to be defeated by proof of a title para- 
mount to, or independent of, that under which the parties 
held as joint tenants or tenants in common.” This lan- 
guage is so plain that no judicial interpretation is re- 
quired. 

As to the homestead forty, a different and more difficult 
question is presented. The proceedings for partition in 
which the homestead was mentioned did not finally dispose 
of same to the extent of adjudicating the rights of the 
plaintiffs herein. The records of the county court do not 
show an assignment to the widow, but show that the land 
of the deceased descended to the heirs, subject to the home- 
stead of the widow. The defendant’s grantor claimed the 
homestead as the widow of the deceased, and by reason of 
the payment of the $666.66 distributed to the heirs in pay- 
ment for that part thereof which she thought she was not 
entitled to as widow. Her attempt to procure an assign- 
ment of the homestead and the payment of the $666.66 was 
prior to the early partition suit, which, as heretofore shown, 
disposed of the balance of the estate. That the deceased had 
a homestead interest in his land to which his widow suc- 
ceeded there is no doubt. At the time she elected to take 
the 40 acre tract as her homestead and paid the surplus 
to the administrator, and upon payment of a share thereof 
to the said Mary Staats and Sarah Staats, each of them 
executed a voucher in which payment thereof was acknowl- 
edged as “the portion due me of the sum paid by Ella M. 
Hoagland, widow of said Christopher M. Hoagland, by 
reason of her election to retain homestead under and by 
virtue of section 30, chapter 23 of the Compiled Statutes 
of 1887, as amended by act of 1889, $95.23.” Had the 
Baker act been constitutional, it would have vested title in 
the widow. The receipt of this fund by these heirs is not 
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denied, neither is it denied that they received their distrib- 
utive share of the proceeds of the purchase price paid for 
the north half of the quarter section. 

The conduct of the widow and the heirs regarding the 
homestead amounted to a partial parol partition of the 
land with owelty. Each was competent to contract and 
had an interest which she had a legal right to dispose of. 
The heirs accepted money advanced by the widow which 
otherwise they would not have received, and parted with 
title which otherwise they would have retained. Their 
conduct vested an equitable title to the homestead in the 
widow which, in our opinion, she could have confirmed 
by a proper proceeding in her lifetime. Parol partitions 
are unsatisfactory and should be discouraged, but, when 
indulged by one who retains the bencfits thereof, and who 
acquiesces therein for a considerable time, operate as an 
estoppel. Freeman, Cotenancy and Partition (2d ed.), sec. 
398; Whittemore v. Cope, 11 Utah, 344. The heirs knew 
that their mother, the widow, claimed absolute title. They 
received a just compensation for their interests. They 
stood by and saw the plaintiff take possession, and prob- 
ably knew the terms of his purchase. The conscience of 
this court knows no rule that will permit them to recover. 

We recomniend that the judgment of the district court 
be affirmed. 

AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


The following opinion on rehearing was filed October 8, 
1906. Judgment of affirmance adhered to: 


EPpPrrsOoN, C. 
The facts in this case are stated in the former opinion 


reported ante, p. 204. A rehearing was granted, additional 
briefs filed and the case again argued orally. 


VOL. 76] JANUARY TERM, 1906. 211 


Staats v. Wilson. 


1. Plaintiffs contend that in the partition case insti- 
tuted by John C, Hoagland the court did not have the jur- 
isdiction to set off to the widow the S. E. 4 of the N. W. 4 
of the Hoagland land. It is admitted that the court had 
jurisdiction of the parties and the subject matter; but itis 
argued that the court had no jurisdiction to assign to the 
widow the 40 acres or one-third in value of all the land 
partitioned, when by law the widow was only entitled to a 
dower interest in the land. Such decree, it is argued, is 
null and void and may be attacked collaterally. Counsel 
cite Cizek v. Cizek, 69 Neb, 800, in support of their conten- 
tion. It was there held: 

“In a suit arising under the provisions of chapter 25, 
Comp. St. 1901, the district court has not jurisdiction to 
award real estate of the husband to the wife in fee as 
alimony, and a decree in so far as it attempts so to do is 
void and subject to collateral attack.” 

The Cizek case is not analogous to the case at bar. The 
statute giving the district court the power to grant. ali- 
mony does not provide that real estate belonging to the 
husband may be set off to the wife as alimony or in lieu of 
alimony, and the question considered in Cizek v. Cizek, 
supra, was: “Is the power to give the husband’s real es- 
tate to the wife by decree in a divorce suit implied in the 
power which the statute expressly confers to give ali- 
mony?” The order awarding specific real estate to the 
wife as alimony was held void and subject to collateral 
attack. It was a special matter not presented by the plead- 
ings and foreign to the issues. In the Hoagland partition 
case, which is assailed in the case at bar, the only issue pre- 
sented was the widow’s right to have the 40 acres in con- 
troversy set off to her as her interest in her late husband's 
estate. The court had jurisdiction, under the statutes 
quoted in our former opinion, to ascertain and confirm the 
shares of the parties. Can it be said that by erroneously 
decreeing to her more than she was entitled to the court 
exceeded its jurisdiction? By the order confirming in 
the widow the 40 acre tract as her share, the court kept 
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within the issues raised by the pleadings and within the 
statute giving it power to order partition. 

2. As to the homestead forty we see no error in our for- 
mer opinion. The heirs received $666.66 for their interest 
in land worth $2,000. Their interest was subject to the 
widow’s life estate. It is not shown that the amount re- 
ceived was inadequate. In Wamsley v. Crook, 3 Neb. 344, 
352, it is said: 

“It is a well settled rule of law that one cannot be per- 
mitted to receive both the purchase money and the land. 
And the application of this principle of estoppel ‘does not 
depend upon any supposed distinction between a void and 
voidable sale. The receipt of the money, with the knowl- 
edge that the purchaser is paying it upon an understand- 
ing that he is purchasing a good title, touches the con- 
science and therefore binds the rights of the party in one 
case as well as in the other.’ ” 

This case was cited with approval in McMurtry v. - 
Brown, 6 Neb. 368; Yanow v. Snelling, 34 Neb. 280. Plain- 
tiffs received their share of the $666.66 from the widow, 
who thought she was buying their interest. They thought 
they were selling, and they were. They never returned 
the purchase price. It is evident that the decree of the 
district court was right. Our former opinion affirming 
that decree should be adhered to, and we so recommend. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the former judgment in this case is adhered to. 


AFFIRMED. 
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OLIVE N. JUDKINS, APPELLEE, V. WILLIAM H. JUDKINS, 
APPELLANT, 


Wriep MarcH 22, 1906. No. 14,208. 


Evidence examined, and held to support the decree entered, 


ApreAL from the district court for Custer county: 
Bruno O. HOSTETLER, JUDGE. Affirmed. 


H. M. Sullivan, for appellant. 
J. R. Dean and Aaron Wall, contra. 


DUFFIE, C. 


The plaintiff filed her bill against the defendant and 
appellant claiming a divorce on the ground of cruelty. 
The defendant’s answer is in the nature of a cross-petition, 
asking that he be divorced from the plaintiff. The court 
made the following finding: “The court finds that the 
conduct of each of the parties toward the other has been 
such that they are not entitled to relief by a court of 
equity. That neither of said parties has fulfilled the 
duties which rest upon them under and by virtue of their 
marriage relation, and that because of the ill treatment of 
each toward the other neither is entitled to the relief for 
which they here pray.” A decree was entered dismissing 
both the plaintiff’s bill and the defendant’s cross-bill. 

A careful reading of the evidence contained in a volum- 
inous record leads us to believe that the decree was the 
only one which could be entered in the case. We are not 
entirely satisfied with the finding that the husband’s con- 
duct toward his wife is deserving of censure. It is evident 
that he was frugal and saving, and not as liberal in expen- 
ditures on account of his wife and family as his circum- 
stances might justify. However, he provided her with 
such help as was necessary when it could be obtained, and 
lent his own assistance in the performance of her house- 
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hold duties. The wife appears to be what one of the wit- 
nesses denominates “a chronic complainer.” She was dis- 
satisfied with her surroundings, with the defendant’s con- 
duct and refusal to be more liberal in his expenditures of 
money, and evidently would not be satisfied with the most 
kind and liberal treatment. While this was the case, and 
while, so far as we can See, there was no occasion or excuse 
for her separating from her husband, she was not guilty of 
any act which under our statute entitled him to a divorce. 
While she had left his home without just cause, as we view 
the evidence, the desertion had not continued for two years 
when the cross-bill was filed. The case is an unfortunate 
one, but the evidence does not disclose sufficient facts upon 
which to grant relief to either party. 
We recommend an affirmance of the judgment. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is : 
AFFIRMED. 


BEAUFoRD H. BUSH, APPELLANT, V. SPENCER G. GRIFFIN, 
ET AL., APPELLEES. 


Firep Marcu 22, 1906. No. 14,141. 


1. Adverse Possession: Evmrence. While the fact that one claiming 
title by adverse possession failed to pay taxes on the land dur- 
ing his occupancy would not of itself necessarily defeat his 
claim, it is entitled to weight as tending to show that he did 
not intend to claim title as against the rightful owner. 

Where such occupant entered originally without 

‘color of title or claim of right, and the acts relied on to show 

entry and occupation were consistent with a mere intention to 

trespass from time to time until interfered with by the true 
owner, his testimony that he intended to take possession and hold 
and occupy as owner, uncorroborated by acts necessarily indicat- 
ing such intention, is not sufficient to require a finding in his 
favor. Knight v. Denman, 64 Neb. 814. 


2. 
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3. Evidence examined, and held to bring the case within the forego- 
ing rule. 


APPEAL from the district court for Hayes county: HAnN- 
son M. Grimes, JupGe. Affirmed. 


C. A. Ready, F. I. Foss and R. D. Brown, for appellant. 
W. 8. Morlan, contra. 


ALBERT, C. 


This suit was brought in March, 1903, to quiet the title 
to a quarier section of land in Hayes county, the plaintiff 
claiming title by adverse possession, the defendants tracing 
their title to a patent from the government. It appears in 
the evidence that the plaintiff settled near this land in 
1886. At that time the land in question, as well as most of 
the land in that vicinity, was wild, a part of the public do- 
main and open to settlement. Between that time and’'1890 
the plaintiff built and extended his fences so as to include 
a portion of the quarter section in dispute and other lands 
to which he had no title with his own. In 1889 one Mar- 
shall preempted this quarter section, and the following 
year proved up, made a loan on the land and left the 
country. The plaintiff afterwards, in the same year, ex- 
tended his fences so as to include the entire tract, and has 
ever since been in possession ‘using it in connection with 
other lands for grazing purposes. The plaintiff continued 
to extend the boundaries of his ranch, paying little or no 
attention to titles, so that at present it consists of almost 
3,000 acres, of which the plaintiff can show paper title to 
less than 700 acres. The remainder belongs mostly to 
non-residents; a portion of it, however, is still government 
land. The loan made to Marshall was foreclosed and the 
land sold in pursuance of the decree, and the sheriff’s deed 
based on such sale, and under which the defendants claim 
title, was executed on the 14th day of November, 1892. 
The plaintiff was not a party to the foreclosure suit, 
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With the exception of one year, 1902, the plaintiff paid 

no taxes on the land. He took possession under no claim 
of right. As we have seen, he was in possession of a por- 
tion of the land when Marshall preempted it. The record 
shows that he recognized Marshall’s right to preempt the 
land, as well as Marshall’s title acquired by virtue 
of the preemption. At the time he extended his fence 
so as to take in the whole tract, which was after Marshall 
had left, he made no claim to the land. His examination 
at this point is, in part, as follows: “Q. After Marshall 
(the man who preempted the land) proved up and went 
away you put the whole fence around the quarter, did 
you? A. I moved the fence out of the cafion, and moved 
it on the line (taking in the whole tract). Q. And took 
it inside of your ranch. Just before Marshall went away 
did you say anything to him about fencing this land in? 
A. No, I never asked him anything about fencing it. 
Q. Never asked him anything about it? A. Never did. 
Q. When you fenced it in what title did you claim at that 
time? A. I didn’t claim any title. Just fenced it in. 
Q. When you fenced it in you didn’t claim any title? A. 
No, sir. Q. When was it you did claim title to it? A. 
I have been claiming it as my pasture ever since I fenced 
it. Q. You didn’t claim any title to it when you fenced 
it? A. Not before I fenced it, but after I fenced it I did. 
Q. By what right did you claim it at that time? A. 
Well, adverse. Q. What right did you claim to have to 
it? <A. I didn’t claim I had any right at all, only I just 
‘fenced it. Q. The facts are Marshall went away, and 
there was nobody living there, and you thought you would 
fence it in? A. That is it. Q. And you kept it fenced 
ever since? A. Yes, sir. Q. You never paid anybody 
anything for it? A. I never paid anything only some 
taxes.” 

From the evidence just quoted, taken in connection with 
the facts hereinbefore stated, it seems clear to us that the 
purpose of the plaintiff in taking possession of the land 
was not to hold it as against the rightful owner, but merely 
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to use it, as he was using other lands in which he had no 
claim or color of title, as long as he could without inter- 
ference from the owner. We have seen that he inclosed 
and used government land in the same way. He certainly 
asserted no claim or title to such lands, but stood ready to 
surrender possession to any one claiming under the gov- 
ernment, just as he surrendered that portion of the land in 
question which he had previously inclosed to Marshall, 
when the latter preempted it in 1889. 

Another thing that inclines us to this view is that for 
more than ten years after taking possesion of the land he 
paid no taxes. While that fact of itself would not defeat 
his claim of title by adverse possession, still it is of weight 
as tending to show that he did not intend to claim title as 
against the rightful owner. As was said in Todd v. Weed, 
84 Minn. 4: 

“The land, being a government subdivision, was presum- 
ably taxed separately from other lands, but defendant 
never paid the same. On the contrary, they were annually 
paid by plaintiff or his predecessor in title. The failure’ 
to pay taxes is, of course, not conclusive against the person 
claiming title by adverse possession. But such failure, 
where the land is assessed separately, is strong and forc- 
ible evidence that the possessor did not intend to claim 
title adversely to the owner. * * * If the payment of 
taxes tends to show an intention to claim title—and clearly 
it does—the failure to pay them would @ fortiori tend to 
show the converse of the proposition.” > 

It appearing, then, that the plaintiff took and retained 
possession without any claim of right or color of title, and 
with no intention of holding it as against the owner, but 
merely to use it for his own purposes as long as he could, 
the case falls within the rule announced in Knight v, Den- 
man, 64 Neb. 814: 

“Where such occupant entered originally without color 
of title or claim of right, and the acts relied on to show 
entry and occupation were consistent with a mere inten- 
tion to trespass from time to time until interfered with by 
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the true owner, his testimony that he intended to take pos- 
session and hold and occupy as owner, uncorroborated by 
acts necessarily indicating such intentions, is not sufficient 
to require a finding in his favor.” 

The opinion from which the foregoing is taken is by 
Commissioner POUND, and contains not only an exhaustive 
review of the authorities on the question under considera- 
tion, but clear and cogent reasoning in support of the rule 
stated. The plaintiff, however, insists that the facts in 
that case are, in many respects, different from those in 
the case at bar. They are; and it may be said that two 
cases seldom involve precisely the same state of facts. 
But that does not destroy the value of the former as a 
precedent as long as they have enough facts in common 
to furnish the essential elements of some rule announced 
in the one and invoked in the other. The facts in this 
case cover every essential element of that rule and bring 
the case, it seems to us, squarely within it. The decree 
seems to be fully justified by the record, and it is recom- 
mended that it be affirmed. 


DUFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 
AFFIRMED: 


BEAUFORD H. BUSH, APPELLANT, V. HENRY BROWN ET AL, 
APPELLEES. 


Firep Marcn 22, 1906. No. 14,142. 


Case Followed. This is a companion case to Bush v. Griffin, ante, p. 214, 
decided at this sitting, and is governed by the same rules. 
APPEAL from the district court for Hayes county: HAn- 
SON M. GRIMES, JUDGE. Affirmed. 
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C. A. Ready, F. I. Foss and R. D. Brown, for appellant. 


W. S. Morlan, contra. 


ALBERT, C, 


This is a companion case to Bush v. Griffin, ante, p. 214, 
and was submitted at the same time on the same briefs. 
While a judgment of affirmance in this particular case 
might be placed on other grounds, it is also governed by 
the rule applied in that case, hence, a discussion of other 
features is not required. 

It is recommended that the decree be affirmed. 


Durris and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 


opinion, the decree of the district court is 
AFFIRMED. 


MatrHew GERING Vv. SoHOOL DISTRICT. 
Fitep Marcu 22, 1906. No. 14,170. 


1. Compromise: ConsipERATION. A compromise, whereby one party 
agrees to pay and the other to receive a certain sum in satisfac- 
tion of a doubtful claim, rests upon a sufficient consideration. 


2. But if the claimant, knowing that his claim is 
groundless, forces the other party to a compromise by threats 
of suit, there is no consideration and the compromise will not 
be enforced. 

3. Forbearance to prosecute proceedings for the re- 


versal of a’ judgment is a sufficient consideration for a compro- 
mise, and, unless the good faith of the claimant in pressing his 
claim is put in issue, whether he intended to prosecute such 
proceedings is immaterial. 

4. Judgment: Res Jupicata. One of the essentials of a judgment 

* offered in support of a technical plea in bar is that it was ren- 
dered in a suit involving the same subject matter as that in which 
the plea is interposed, and, lacking that element, it is not avail- 
able in support of such plea. 
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: . Where the second action is on a different claim or 


5. 
demand, the judgment in the former operates as an estoppel only 
as to those matters in {ssue upon the determination of which the 
judgment was rendered. 

6. : : BURDEN oF Proor. In such cases the rule is that, 


if there be any uncertainty in the record as to the issues actually 
tried or adjudicated in the former suit, the whole subject matter 
of the action will be at large, unless the uncertainty be removed 
by extrinsic evidence, and the burden of proof is upon the party 
relying upon the estoppel to show that a question raised in the 
present suit was litigated and determined in that in which the 
judgment was rendered. 


7. Action: ComPproMIsE; INTIMIDATION: Evipnnce. In an action upon 
the promise of a school district to pay a certain amount in com- 
position of a doubtful claim, one of the defenses was that the 
claimant secured the adoption of a resolution for the compromise 
by threats and intimidation, and there is evidence tending to 
support such defense. Held, That evidence as to his reputation 
in the vicinity, as to being peaceable or otherwise, was properly 
received, 


8. Declarations of parties made at a meeting where such resolution 
was adopted, tending to show that they were intimidated and for 
that reason left the meeting and refrained from voting on the 
resolution, are properly receivable in evidence as a part of the 
res gest@. 


Error to the district court for Cass county: PAUL JEs- 
SEN, JuDGE. Reversed. 


A. N. Sullivan and Jesse L, Root, for plaintiff in error. 
Byron Clark, contra. 


ALBERT, ©. 


From July, 1894, to July, 1897, C. Lawrence Stull was 
treasurer of defendant school district. At the close of 
his term he attempted to retain certain funds of the 
district to pay himself for labor performed for the dis- 
trict and interest paid on its registered warrants. Stull 
and his surety were sued for funds thus retained. A 
counterclaim and set-off for the amount of Stull’s claim 
was interposed. In the district court Stull confessed 
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and paid judgment for the amount of the defendant’s 
claim. The costs accrued to that time amounted to $32.79. 
Immediately thereafter the suit proceeded on Stull’s claim 
against the district, terminating in a verdict for defend- 
ant. The costs incurred in that contest amounted to 
$158.84. June 1, 1899, a motion for a new trial was over- 
ruled and judgment rendered on said verdict. The an- 
nual meeting of the electors of defendant district in 1899 
was held June 26. There was presented to and adopted 
by said electors a resolution reciting the litigation be- 
tween defendant and Stull and instructing the school 
board of defendant to settle with said Stull by paying 
him the sum of $61.25 and all the costs in said suit. Mr. 
Stull thereupon forbore to prosecute error proceeding 
to this court, and thereafter the moderator and director 
of the district executed a warrant for the sum of $252.88, 
including therein, not only the $61.25 due Stull, and the 
costs of the action, $158.84, which Stull had not paid, 
but the $32.79 adjudged against Stull at the time he con- 
fessed judgment in favor of the district. Tlte treasurer 
refused to pay or register this warrant. Stull sought 
to compel by mandamus the registration of said warrant. 
The court refused the writ, because the warrant was for 
a greater sum than the district was liable for under its 
settlement, and because Stull had not paid the $158.84. 
Thereafter, to prevent sale of his property on execution, 
Stull paid the costs, $158.84, the district was to pay, and 
the $32.79 he was liable for. A second mandamus suit 
was disposed of, because the district had not authorized 
a warrant in the sum of $252.88. Stull thereafter became 
indebted to plaintiff, and sold and assigned to him his 
claim against defendant. In the county court Judge 
Douglass rendered judgment in favor of Mr. Gering. In 
the district court one jury disagreed, but at the Novem- 
ber, 1904, term of said court a verdict was rendered in 
favor of the school district. The petition embraces the 
facts just stated, and prays judgment against the de- 
fendant school district. 
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Among other matters set up in the answer are the fol- 
lowing : “Defendant further denies that at the time the al- 
leged resolution was pretended to have been passed there 
was any school district meeting or election of said dis- 
trict in session; but in this alleges that said school dis- 
trict meeting, by reason of the threats and intimidations 
of said Stull, was adjourned, and a majority of the electors . 
had returned to their homes through fear; * * * and 
that, if any such resolution was passed, it was passed 
after said meeting had adjourned and said electors were 
driven away by the actions of the said Stull and others 
with him, and that said resolution was never adopted or 
passed by said district, or a majority of the lawful electors 
thereof, either at said meeting or at any other time.” The 
defendant also pleads an estoppel based on the two judg- 
ments in the proceedings in mandamus. The cause was 
tried to a jury, who returned a verdict for the defendant. 
The plaintiff prosecutes error. 

From the foregoing statement it will be seen that the 
consideration relied on by the plaintiff to support the 
alleged settlement between Stull and the school district 
was the abandonment of his right to prosecute error to 
this court from the judgment dismissing his action 
against the district, and for costs, rendered in the dis- 
trict court for Cass county on the Ist day of June, 
1899. The court instructed the jury that there were 
five issues of fact involved in the case, and which they 
were called upon to determine, and that the burden 
of proof was upon the plaintiff to establish each of such 
issues by a preponderance of the evidence. One of such. 
issues was thus stated by the court in its instructions to 
the jury: 

“Was C. Lawrence Stull, on or about the 26th day of 
June, 1899, intending and preparing to have reviewed in 
the supreme court of Nebraska, in the ordinary manner, 
a judgment rendered against him in the district court 
for Cass county, Nebraska, June 1, 1899, in which case 
the said Stull was plaintiff and school district 28 in Cass 
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county, Nebraska, was defendant?” It seems clear to us 
that the trial court erred in submitting the foregoing ques- 
tion to the jury. It is well settled, in fact is elementary, 
that the compromise of doubtful claims is valid, the mu- 
tual release of their respective rights by the parties and 
the avoidance of the expense and annoyance of litigation 
being a sufficient consideration for the composition. But 
it is also elementary, that to render such compromise 
valid the parties must concur in supposing the right to 
be doubtful, for if the claimant, knowing his demand to 
be groundless, forces the other party to a settlement by 
threats of suit the compromise will not be upheld. Fitz- 
gerald v. Fitzgerald & Mallory C. Co., 44 Neb. 463; Prater 
v. Miller, 25 Ala. 320, 60 Am. Dec. 521; Schnell v. Nell, 
17 Ind, 29, 79 Am. Dee. 453; Tucker v. Ronk, 43 Ia. 80. If 
Stull’s bona fides in asserting his claim against the school 
district had been put in issue, we can readily see, in the 
light of the foregoing rule, how his intentions with re- 
spect to prosecuting an appeal would be material. But 
no such theory was submitted to the jury; that is to say, 
no instructions were given covering the theory that his 
claim was groundless, and that he, knowing it was ground- 
less, forced a compromise by threats of further litigation. 
In fact, in more than one instruction the court recog- 
nized Stull’s forbearance to prosecute error as a sufficient 
consideration to support the compromise contemplated by 
the resolution adopted at the school meeting. - But in each 
of such instructions the jury were told in effect, that the 
validity of the compromise would depend on whether at 
the time, Stull intended and was preparing to prosecute 
error from the judgment. We are unable to see how his 
intentions or his preparations to: prosecute error could 
be material in such circumstances. At the time the com- 
promise was made Stull had a right to institute proceed- 
ings for a reversal of the judgment. It is elementary that 
if a person has a right at law his forbearance to institute 
legal proceedings to enforce or protect it is a valid cousid- 
eration and sufficient to support a composition. The right 
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to have a judgment against him reviewed in an appellate 
court was a legal right, and forbearance to institute pro- 
ceedings for that purpose was a valuable consideration. 
Read v. French, 28 N. Y, 285; Russell v. Daniels, 5 Colo. 
App. 224; Matthews v. Merrick, 4 Md. Ch. 364. The con- 
sideration for the compromise was the forbearance of his 
right to prosecute error, and not the abandonment of an 
intention to do so. A party may in good faith assert a 
claim against another for damages for breach of contract. 
If both concur in the belief that it is a doubtful claim, it 
will support a compromise, although the party asserting 
the claim may have had no intention of resorting to an 
action to enforce it. The value of a consideration does 
not always consist of its value to the party who sur- 
renders it, but sometimes consists wholly of its value to 
the party to whom it moves. In this case, while Stull 
may have had no intention of carrying the litigation to 
this court, yet the defendant had a perfect right to protect 
itself against a change of his intentions in that regard, 
and assure itself beyond a peradventure that the litiga- 
tion was ended. For these reasons, we think the district 
court erred in submitting the question of Stull’s inten- 
tions with respect to instituting proceedings for the re- 
versal of the judgment to the jury. 

But the defendant contends that the plaintiff must fail 
in any event, for the reason that he is concluded by the 
judgments rendered in the two proceedings in mandamus 
instituted by Stull, his assignor, because, as he asserts, 
the issues in those cases were precisely the same as those 
raised in this action. The argument upon this branch 
of the case is somewhat confusing because of the failure 
to distinguish between a judgment urged as a technical 
bar to another action and one that is urged merely as con- 
clusive upon the parties as to one or more of the issues 
involved. This distinction is made clear in Cromwell v. 
Sac County, 94 U. S. 351, quoted at some length in Han- 
son v. Hanson, 64 Neb. 506, and is recognized by all text 
writers. Without stopping to enumerate all the essentials 
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of a judgment which will constitute a technical bar to an- 
other action between the same parties or their privies, it 
may be said that all writers agree that there must be an 
identity of subject matter; that is, the subject matter of 
the suit in which the judgment was rendered, must be the 
same as that involved in the suit in which the judgment 
is urged as a bar. Hamilion Nat. Bank v. American L. 
& 7. Co., 66 Neb. 67, 82, and authorities cited. But, where 
the second action is upon a different claim or demand, the 
judgment in the prior action operates as an estoppel only 
as to those matters in issue upon the determination of 
which the judgment was rendered. Cromwell v. Sac 
County, supra, and Hanson v. Hanson, supra. 

In the present case, the plaintiff’s claim is based on a 
contract. His two applications for a writ of mandamus 
were based on the alleged refusal of the respondents to 
perform a plain ministerial duty. It is quite clear there- 
fore that the subject matter involved in those proceedings 
was different from that involved in the case at bar, and 
that the judgments rendered therein are not available 
in support of a technical plea in bar of this suit. Those 
judgments, then, if available to the defendant in this case 
for any purpose, are available only to the extent that 
some material issue was litigated and determined in one 
or both of those actions, and as to any such issue the 
judgment or judgments by which it was determined are 
conclusive upon the parties. But, from an examination 
of the record in the two mandamus cases, it is impossible 
to determine upon what grounds the applications were 
denied. From the pleadings it is clear that some of the 
issues, raised are identical with some of those raised in 
the present action. But in addition to such issues there 
was involved in each application the further issue whether 
the respondents were in default of an official duty which 
the court would enforce by mandamus. From the nature 
of the pleadings the applications might have been denied 
for reasons in nowise affecting the merits of the present 


cause; for example, on the grounds alleged in the petition 
18 


226 NEBRASKA REPORTS. [ VoL. 76 


Gering v. School District, 


filed in this case. The rule is that, if there be any un- 
certainty in the record, as, for example, if it appear that 
several distinct inatters may have been litigated, upon 
one or more of which judgment was rendered, the whole 
subject matter of the action will be at large and open to 
a new contention, unless the uncertainty be removed by ex- 
trinsic evidence showing the precise point involved and 
determined. Russell v. Place, 94 U. 8S. 606; Lewis v. 
Ocean N. & P. Co., 125 N. Y. 341; Bell v. Merrifield, 109 
N. Y. 202, 4 Am. St. Rep. 486; 1 Freeman, Judgments 
(4th ed.), sec. 276; Belleville & St. L. R. Co. v. Leathe, 84 
Fed. 103; Geary v. Bangs, 138 Ill. 77; Augir v. Ryan, 63 
Minn. 378. The burden of showing that a question raised 
in the present suit was litigated and determined in the 
former trial is upon the party alleging it. Ryan v. Pot- 
win, 62 Tl. App. 184; Zoeller v. Riley, 100 N. Y. 102, 53 
Am, Rep. 157. The record utterly fails to show that any 
of the material issues involved in this case were deter- 
mined in the mandamus proceedings. It follows, then, 
that the judgments rendered upon those applications not 
only constitute no bar to.this action, but are not, upon the 
record presented, conclusive upon any of the issues in- 
volved. . 

Complaint is made because the court, over defendant’s 
objection, admitted evidence to the effect that Stull had a 
reputation in the neighborhood where he resided for being 
of a quarrelsome disposition. One of the theories of the 
defense was that Stull, plaintiff’s assignor, and others in- 
stigated by him, in order to secure the adoption of the reso- 
lution for the compromise of Stull’s claim against the 
school district, so conducted themselves at the school meet- 
ing as to raise a reasonable apprehension that opposition 
to the resolution would result in a breach of the peace 
on their part, and, in consequence, that a large number of 
the electors, some of whom were women, left the meet- 
ing before a vote was taken on the resolution, which 
would have been defeated but for such intimidating tactics. 
There may be some doubt whether the answer presents 
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the foregoing theory of the defense. But we are not re- 
quired to pass upon that question. Neither do we care 
to embarrass the parties in the future progress of the 
litigation by any expression of opinion as to the sufficiency 
of the evidence to warrant a submission of that theory 
to the jury. But, assuming the sufficiency of the answer 
in that regard, and that the evidence tends to show that 
Stull and his followers thus conducted themselves, then, 
evidence as to his reputation, as to being peaceable or 
otherwise, would tend to show the effect of such conduct on 
the minds of the electors, and for that purpose such evi- 
dence was properly received. Counsel assert that evidence 
of that cLaracter is never admissible in a civil action. That 
is a mistake. In Golder v. Lund 50 Neb. 867, this court 
said: 

“We can certainly see no reason why it is not proper, 
in support of such a defense, to make proof of the plain- 
tiff’s character in a civil action for assault and battery 
as much as in a prosecution for homicide; but in such 
cases the proof must be of the plaintiff’s general reputa- 
tion.” 

Complaint is also made because the court received evi- 
dence of statements made by some of the electors upon 
leaving the meeting as to their reason for leaving, to the 
effect that they were leaving because they expected trouble 
over the resolution. It is argued that such statements 
are self-serving declarations and hearsay. But the state- 
ments were made at the meeting by electors who were 
a part of the meeting. They appear to have been made 
spontaneously, and, in view of the theory of the defense 
above stated, were properly received, we think, as a part 
of the res geste. In Mathews v. Great N. R. Co., 81 
Minn. 363, where declarations of a party as to his rea- 
son for going to a certain place were received in evidence, 
the court, in passing upon the competency of such evidence, 
said: ; 

“The evidence was competent, for it falls within the rule 
that when it is material to show the purpose or reason 
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for the departure of a person, or of an act done by him, 
his declarations of his purpose, or reason for so doing, 
made at or about the time he acts, if made in a natural 
way, and without any circumstances of suspicion, are ad- 
missible as original evidence.” Citing 1 Greenleaf, Evi- 
dence (16th ed.), secs. 162d, 162e; State v. Hayward, 62 
Minn. 474; O’Connor v. Chicago, M. & St. P. R. Co., 27 
Minn. 166; Mutual Life Ins. Co. v. Hillmon, 145 U.S. 285, 
12 Sup. Ct. Rep. 909; Commonwealth v. Trefethen, 157 
Mass. 180. 

Other questions are discussed, but the probablity that 
they will arise upon another trial is too remote to justify 
discussing them at this time. 

For the error in the charge to the jury hereinbefore 
pointed out, it is recommended that the judgment of the 
district court be reversed and the cause remanded for a 
new trial. 


DUFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for a new trial. 

REVERSED, 


Epira M. WILLITS, APPELLEE, V. LEE C. WLILLITS, APPEL- 
LANT.* 


Frep Marco 22, 1906. No. 14,180. 


1, Marriage Contract. While our law defines marriage as a civil 
contract, it differs from all other contracts in its consequences 
to the body politic,and for that reason in dealing ‘with it or with 
the status resulting therefrom the state never stands indifferent, 
but is always a party whose interest must be taken into account. 

2, Marriage: Vatmnrry. A marriage, where one of the parties is under 
age of consent, but who is competent by the common law, is not 


*See order as to attorney’s fees, p. 235, post. 


VOL. 76] JANUARY TERM, 1906. 229 
Willits v. Willits. 


void, but merely voidable, and until annulled by a court of com- 
petent jurisdiction is valid for all civil purposes. 


ANNULMENT: SvupProrT oF OFFsprina. A court annulling a 
marriage at the suit of a husband who was under the age of 
consent when the marriage was solemnized may require him to 

_ pay a reasonable amount for the support and nurture of the issue 
of such marriage. 


4, Suit Money: ExprenpiTurES. In such case the court may also re- 
quire the husband, if the circumstances of the party warrant it, 
to pay reasonable suit money to enable the wife to make a de- 
fense, and to reimburse her for expenditures on behalf of the 
family during the existence of the marriage relation. 


5. Suit money may be allowed, in the sound discretion of the court, 
at any stage in the litigation and may be included in the final 
decree. 


AppEAL from the district court for Harlan county: Ep 
L, ADAMS, JUDGE. Affirmed. 


Flansburg & Williams, J. G. Thompson and Gomer 
Thomas, for appellant. 


W. 8S. Morlan and KR. L. Keester, contra. 


ALBERT, C. 


The petition on which this cause was submitted is sub- 
stantially as follows: That on the 15th day of November, 
1903, the plaintiff and defendant were married in Harlan 
county, Nebraska, and immediately thereafter the defend- 
ant without just cause or excuse abandoned the plaintiff, 
and has ever since neglected to contribute any sum what- 
soever for her support and maintenance; that on the 30th 
day of June, 1904, the plaintiff gave birth to a male child, 
the issue of the defendant, which is in her custody. That 
the plaintiff is in ill health, and without means of sup- 
port for herself and the child, and without the necessary 
means of prosecuting the suit; that the defendant is the 
owner of a large amount of real and personal property, 
of about the value of $40,000, and that his income there- 
from and his earnings amount to at least $5,000 a year. 
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The prayer is for a reasonable allowance for the support 
of herself and child, and for such other relief as may be 
deemed equitable. 

The answer admits the marriage between the parties 
and the birth of the child. By way of a cross-bill the de- 
fendant alleges that on the evening of the marriage be- 
tween himself and the plaintiff he called upon the plain- 
tiff at her father’s house, whereupon the plaintiff’s father 
accused the defendant of being the father of the plaintiff’s 
unborn child, and threatened him with bodily injury un- 
less he, at once, contracted a marriage with the plaintiff ; 
that the defendant, believing that he was in danger of 
death or great bodily injury, and influenced by such fears, 
was then and there induced to contract a marriage with 
the plaintiff; that immediately after the marriage cere- 
mony was performed he left the plaintiff, and that they 
never cohabited together as husband and wife. The de- 
fendant further alleges that at the time the said marriage 
was contracted he was under the age of 18, being only 17 
years, 4 months and 11 days old, and that the plaintiff 
was over the age of 18 years. The defendant’s guardian, 
upon order of the court, was joined as a party defendant. 

The court made no finding on the question of duress, and 
while it is quite clear from the evidence that the defendant 
in contracting the marriage was influenced somewhat by 
fears of a prosecution for bastardy, those fears were born 
rather of a consciousness of guilt than of any threats 
made by the plaintiff’s father. In other words, we think 
the evidence justifies a finding that the defendant con- 
tracted the marriage in the hope of escaping a prosecution 
for bastardy, and not because of any fear of the plaintiff’s 
father or other relatives. The court found, as was neces- 
sary in view of the evidence, that the defendant at the time 
‘of the marriage was under the age of 18 years, and entered 
a decree annulling the marriage, but requiring the de- 
fendant to pay plaintiff the sum of $150, which she had 
expended for lying-in expenses and for the support of the 
child up to the commencement of the suit, and that he 
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provide for the support of the child, as follows: $150 a 
year for the period of five years from the date of the 
decree; the sum of $120 a year for the next five years, and 
the sum of $100 a year for the next four years, should the 
child live so long. The court further ordered that the 
defendant should pay the further sum of $100 as suit 
money for the benefit of the plaintiff’s attorneys, and all 
costs. Defendant appeals. 

The defendant takes the ground that, the court having 
found that he was under the age of 18 years when the- 
marriage was solemnized, and entered a decree of annul- 
ment, the decree relates back to the date of the marriage, 
and places him in precisely the same position with respect 
to his liability to the plaintiff and for the support of the 
child that he would have occupied had the marriage never 
been contracted. In other words, his contention amounts 
to this, that by virtue of such finding and decree the 
plaintiff was never his wife, and the status of the issue 
of the marriage is merely that of an illegitimate child of 
the plaintiff and, consequently, he is required to provide 
for neither of them, either pendente lite or otherwise. 
This position seems to be untenable. While our law 
(Comp. St. 1905, sec. 1, ch. 52) defines marriage as a 
civil contract, it differs from all other contracts in its far 
reaching consequences to the body politic, and for that 
reason in dealing with it or the status resulting therefrom 
the state never stands indifferent, but is always a party 
whose interest must be taken into account. There can 
be no doubt that a decree of annulment leaves the parties 
in many respects as though the marriage had never taken 
place; in just what respects is not necessary to determine 
at this time. But a marriage, where one of the parties 
is under the age of consent, but who is competent by the 
common law, is not void, but merely voidable. Comp St. 
1905, sec. 2, ch. 25. It is valid for all civil purposes, until 
annulled by a judicial decree. State v. Lowell, 78 Minn. 
166, 79 Am. St. Rep. 358 (extended note) ; Gathings v. Wil- 
liams, 5 Ired. (N. Car.) 487, 44 Am. Dec. 49, and notes. 


232 NEBRASKA REPORTS. [Vou. 76 


Willits v. Willits, 


We cannot overlook the fact that during the period of 
the recognized validity of such a marriage the rights of 
third parties—children who are the issue of what at the 
time was a lawful relation—frequently intervene, and 
that such rights would be prejudiced by placing the par- 
ties to the marriage contract in precisely the same posi- 
tion they would have occupied but for the marriage. 
There would be neither reason nor justice in a rule that 
would visit the consequences of a mutual indiscretion 
exclusively upon the wife. ‘This case illustrates the in- 
iquity of such a rule. The defendant is a young man of 
considerable fortune, and one whose age, judging from 
the evidence before us, cannot be accurately measured in 
years. The plaintiff is a young woman entirely without 
means of support. They are the parents of a child, born 
while the marriage was merely voidable. The plaintiff 
now addresses a prayer to the conscience of the court for 
an annulment of the marriage, a release from his liability 
for the support of his child, and incidentally, that the 
whole burden of its support and nurture be cast upon 
the shoulders of the plaintiff. Such a prayer does not 
appeal very strongly to the enlightened conscience of this 
age. It is in sharp conflict with the maxim, “He who 
seeks equity must do equity,” as well as with sound public 
policy, which requires courts jealously to guard the rights 
of infants and take due precautions to prevent their be- 
coming a public charge. It would seem that the law- 
makers foresaw such contingencies and undertook to pro- 
vide against them by the enactment of section 15, ch. 25, 
Comp. St. 1905, which is as follows: “Upon pronouncing 
a sentence or decree of nullity of a marriage, and also 
upon decreeing a divorce, whether from the bonds of ma- 
trimony or from bed and board, the court may make 
such further decree as it shall deem just and proper, con- 
cerning the care, custody, and maintenance of the minor 
children of the parties, and may determine with which 
of the parents the children or any of them shall remain.” 
The foregoing section is sufficient in itself, we think, to 
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justify a decree requiring the father of a child to pro- 
vide for its support in cases of this character. 

But the defendant contends that the allowance of $150 
to the plaintiff for her own use and $100 for suit money 
is wholly unauthorized. So far as the suit money is con- 
cerned the defendant takes the position that, because the 
wife’s suit was not brought for a divorce, but merely for 
maintenance, she is not entitled to suit money. Whatever 
the rule may be with regard to an allowance for suit 
money in an action brought merely for maintenance, it 


- is well settled that in an action by the husband to annul 


ae Oe Orin 


4 


a marriage the wife is entitled to alimony pendente lite 


‘and counsel fees, and the fact that the defendant proceeds 


by cross-petition instead of an original suit does not 
change the rule. See Hliot v. Eliot, 77 Wis. 634; Wabber- 
son v. Wabberson, 57 N. Y. Supp. 405; Higgins v. Sharp, 


- 164 N. Y. 4; Allen v. Superior Court, 1383 Cal. 504; Arey 
’ v, Arey, 22 Wash. 261. It is intimated that the statute 


contemplates the allowance of alimony pendente lite before 
the final decree in the district court, and that a provision 
therefor in the final decree is erroneous. A different 
rule was announced in Brasch v. Brasch, 50 Neb. 73, where 
the court said: 

‘What sum a husband may be required to pay to his wife 
for her support during the pendency of a divorce suit, 
for her reasonable and necessary expenses in prosecuting 
or defending the action and for counsel fees and when 
such sums shall be paid—. e., whether before the final 
hearing of the action and as a condition precedent to the 
right of the husband to further prosecute or defend— 
are matters entirely within the discretion of the district 
court; and it is equally within the discretion of that 
court to postpone until the final hearing of the case the 
allowance, if any, made the wife for expenses and coun- 
sel fees in prosecuting or defending the action, and to 
render a judgment or decree against the husband at the 
time of disposing of the suit for such sum as appears 
to be reasonable and necessary; and the allowance made 
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by the district court for the temporary support of the wife 
or for expenses and attorney’s fees will not be disturbed, 
unless it appears that the court has abused its discretion.” 

As to the allowance to the plaintiff of $150 for her 
own use it appears to have been made for the reason that 
she has incurred indebtedness to that amount: “in the 
maintenance and support of the child and lying-in ex- 
penses.” As before stated the marriage was valid until 
anulled by the court. Until it was annulled, therefore, 
the defendant was liable for the expenses of his family 
and the support and maintenance of his child. The ex- 
penses on which the court based the allowance of $150 
were a part of the family expenses. In other words, the 
plaintiff had incurred indebtedness to the amount of $150 
to defray expenses for which the defendant was liable. It . 
does not seem at all unreasonable that the court in sever- 
ing the relations between the parties should make pro- 
vision whereby the defendent would be required to reim- 
burse her or to relieve her from the burden of such 
indebtedness. 

The plaintiff also complains of the decree because, as 
she insists, the allowance for the support of the child is 
insufficient and because of its omission to provide for 
permanent alimony. So far as the allowance for the sup- 
port of the child is concerned, it is subject to revision 
from time to time (Comp. St. 1905, sec. 16, ch. 25), and 
we think, for the present, it should be permitted to stand. 
As to the claim for permanent alimony, such alimony is 
allowed in divorce proceedings in lieu of the common law 
right of support. Qreene v. Greenc, 49 Neb. 546, and cita- 
tions. To support his wife is one of the obligations as- 
sumed by the husband by virtue of his marriage contract, 
and where, as in this case, the marriage is voidable, a re- 
lease from such obligation is a part of the relicf sought 
by the husband in a suit to annul the marriage. Per- 
manent alimony is a statutory innovation, and we find 
no statutory authority for its allowance in a suit brought 
to annul a voidable marriage. 


me 
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In our judgment the decree, in view of all the circum- 
stances, is in no respect erroneous, and we recommend that 
it be affirmed. 


DUFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 
AFFIRMED, 


The following order was entered April 5, 1906: 


ALBERT, C. 


The motion made in this court for an allowance to 
the plaintiff for suit money was not called to our atten- 
tion, either by brief or otherwise, and for that reason 
was not considered in the original opinion. Subsequently, 
our attention was called thereto and a further hearing 
had. We have no doubt that the plaintiff is entitled to 
a reasonable allowance for attorneys’ fees for the services 


‘of her attorneys in this court, and are of the opinion that 


an allowance of $100 therefor would be reasonable. 

It is therefore recommended that the plaintiff be al- 
lowed the sum of $100 as attorneys’ fees for the services 
of her attorneys in this court and that the same be taxed 
as part of the costs in this court in favor of her attorneys. 


JACKSON, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the plaintiff be allowed the sum 
of $100 as attorneys’ fees for the services of her attor- 
neys in this court, and that the same be taxed as part of 
the costs in this court in favor of her attorneys. 
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Mary FivzGERALD V. KIMBALL BROTHERS COMPANY. 
Firzp Marcu 22, 1906. No. 14,235. 


1. Principal and Agent: Evipence. The declarations of an alleged 
agent are not admissible in evidence for the purpose of establish- 
ing or enlarging his authority. 


2. Contract: Evipence. The authority of an agent to execute a con- 
tract cannot be established by evidence of his declarations as to 
the nature of a conversation carried on oetween him and his 
alleged principal by telephone during the negotiations. 


: RatiricaTion. Kuowledge by the principal of the material 
facts is an essential element of an effective ratification by him of 
the unauthorized act of his agent. O’Shea v. Rice, 49 Neb. 893. 


4. Evidence examined, and held insufficient to sustain a finding that 
the alleged agent had authority to bind the defendant by the 
contract in suit. 


Error to the district court for Lancaster county: AL- 
BERT J. CORNISH, JUDGE. Reversed. 


James Manahan and T. J. Doyle, for plaintiff in error. 
Mockett & Polk, contra. 


ALBERT, C. 


This is an action on a written contract which purports to 
have been executed on behalf of the defendant, plaintiff 
in error, by James Manahan, as her attorney. It is thus 
signed: “Mary Fitzgerald, Admx., by James Manahan, 
Atty.” The contract provides for the construction of an 
elevator by the plaintiffs in a building on the property’ 
hereafter mentioned, for which the defendant, by the terms 
of the contract, undertook to pay $850. The plaintiffs 
performed their part of the contract, and upon the re- 
fusal of the defendant to pay the stipulated price brought 
this action. Whether Mr. Manahan had authority to bind 
the defendant by the contract in suit was the principal 
question litigated below. The jury resolved that question 
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in favor of the plaintiffs and returned a general verdict 
in their favor. From a judgment thereon the defendant 
prosecutes proceedings in error. 

It appears from the record that in 1901 the defendant 
was, and for many years had been, administratrix of the 
estate of her deceased husband, and as such had charge 
of certain real estate in the city of Lincoln which she 
leased, managed and kept in a state of repair. Prior to 
the date of the contract a mortgage on this real estate 
had been foreclosed in the federal court. <A stay of the 
order of sale was agreed upon whereby the defendant’s 
right to redeem was extended, in the expectation that the 
property in that time could be sold for more than sufficient 
to satisfy the decree. The alleged contract was made Sep- 
tember 30, 1901, and while this stay was in force. James 
Manahan, who, it is claimed, signed the contract as de- 
fendant’s attorney, was at that time, and for many years 
had been, the attorney and, to some extent, the business 
adviser of the defendant as administratrix of her husband’s 
estate, and as such had represented her in the foreclosure 
proceedings just mentioned. According to the testimony 
adduced on behalf of the plaintiff, Mr. Manahan, acting 
in his such capacity, participated in the negotiations lead- 
ing up to the alleged contract, a part of which was con- 
ducted by the defendant in person or, at least, in her 
presence. Afterwards, at the date of the contract, an 
agent of the plaintiff called at Mr. Manahan’s office, with 
the contract in question ready for the signatures. A Mr. 
Muldoon, who was bookkeeper and, as is said in the evi- 
dence, general office man of the defendant as administra- 
trix, was also present at the time. The defendant at that 
time had not assented to the contract nor is there any evi- 
dence tending to show that up to that time she had au- 
thorized Mr. Manahan, or any other person, to enter into 
the contract either as agent or attorney for her in her 
representative capacity or otherwise. The plaintiff’s 
agent was produced as a witness for the purpose of show- 
ing what occurred at Mr. Manahan’s office at the time re- 
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ferred to, and his testimony is now relied upon as estab- 
lishing the fact that Mr. Manahan was duly authorized 
to execute the contract on behalf of the defendant. His 
examination touching that matter, so far as is material, is 
as follows: “Q. Was it (the contract) gone over by you, 
Manahan and Muldoon? A. Yes, sir; it was gone over 
and talked over and the price fixed. Q. What did Mr. 
Manahan do after you and he and Muldoon had gone over 
Exhibit 12 (the contract) on September, 1901? A. He 
spoke about the price, and called up Mrs. Fitzgerald about 
the matter. Q. What did Manahan say at that time over 
the ’phone? A. He stated that Kimball was here with the 
contract ready to fix up the elevator matter. I don’t re- 
member just what words he used, but it was that we were 
ready to close the matter, and wanted to know if we should 
go ahead with the contract. Q. After the telephone conver- 
sation, what did he say to you? A. He turned around and 
said that Mrs, Fitzgerald said it was all right. Q. Again, 
handing you Exhibit 1, I will ask you who signed ‘Mary 
Fitzgerald, Admx, by James Manahan, Atty,’ if you know? 
A. Mr. Manahan signed it.” This evidence was all re- 
ceived over the defendant’s objections. The testimony of 
Mr. Manahan, who was called by the defendant, is to the 
effect that he informed the agent that he did not think Mrs. 
Fitzgerald would sign the contract, that she did not want 
the elevator; but that he finally telephoned the defendant, 
informed her of the presence of the agent and the subject 
of their conversation, and asked for instructions; that her 
reply was to the effect that under no circumstances would 
she assent to a contract involving any personal liability on 
her part, but that, if the plaintiffs were willing to put in 
the elevator and look to the building itself for their pay, 
it would be all right; that he informed the agent as to the 
nature of the defendant’s reply, and stated to him that the 
building ought to be able to pay for the elevator, and that 
as he was representing the estate in the foreclosure proceed- 
ings he would sign the contract as attorney. He further 
testified that the agent assented to this, and the contract 
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was accordingly signed as hereinbefore shown. As to what 
passed between the defendant and Mr. Manahan in their 
conversation over the telephone on the occasion mentioned, 
her testimony is substantially the same as his. 

It also appears in evidence that the defendant, as admin- 
istratrix, had previously leased the building to a third 
party, and one of the conditions of the lease was that she 
should provide an elevator answering to the description of 
that in the contract in suit. There is evidence tending to 
show that when the lease was made she had such eontract 
in her possession in the form of an unaccepted bid, and 
stated to the lessee, in effect, that she intended to accept it. 
Shortly after the elevator was constructed, the property 
was sold under the decree of forclosure and entirely ab- 
sorbed in the satisfaction of the decree. While the contract 
purports to bind the defendant in her capacity as adminis- 
tratrix, it is conceded that it is not binding upon the estate, 
and the suit is against her personally. Consequently, the 
power, or lack of power, of an administratrix to bind the 
estate by contract, as well as the power of such officer to 
delegate her authority, are questions that require no discus- 
sion at this time. What seems to be the decisive question 
in the case is whether the defendant authorized Mr, Mana- 
han to execute the contract. 

One item of evidence relied on by the plaintiffs to estab- 
lish such authority is the testimony of its agent, herein- 
before set out at some length, as to what Mr. Manahan has 
stated concerning the result of his conversation with the 
defendant over the telephone just before the contract was 
signed. Such statement, at most, was a mere declaration of 
of the alleged agent as to his agency and the extent of his 
authority. As such, it was incompetent and should have 
‘been excluded, because, while the declarations of an agent 
during the transaction of business for his principal, within 
the scope of the agency, if made in relation to such busi- 
ness, are frequently admitted as part of the res gesta, they 
are never admissible to prove the fact of agency itself; that 
fact must be established aliunde. 1 Jones, Evidence, sec. 
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256. His statements, ordinarily, are not admissible for the 
purpose of establishing or enlarging his authority. Nor 
can his authority be established by showing that he claimed 
to have the powers which he assumed to exercise. His acts 
- and statements cannot be used against the principal until 
the fact of agency has been established by other evidence. 
Mechem, Agency, sec. 100. This court has often held that 
agency cannot be established by the declarations of the 
alleged agent. Anheuser-Busch Brewing Ass’n v. Murray, 
47 Neb. 627; Barmby v. Wolfe, 44 Neb. 77; Norberg v. 
Plummer, 58 Neb. 410; Nostrum v. Halliday, 39 Neb. 828; 
Burke v. Frye, 44 Neb. 223. The fact that his alleged dec- 
Jarations were with respect to a conversation between him 
and his alleged principal over a telephone would not change 
the rule. They were still mere declarations made without 
the sanction of an oath. It would be a very dangerous rule 
that would permit an alleged agent to bind another by his 
mere statement of what the person for whom he pretended 
to act said to him over a telephone. 

Our attention is called to the evidence tending to show 
that the plaintiffs’ bid for the construction of the elevator, 
with other bids for the same work, was gone over in the 
presence of the defendant, and her statements to the effect 
that she intended to accept it; that she had leased the prop- 
erty to a third party with the understanding that an ele- 
vator answering that description was to be constructed. 
Such evidence merely tends to show that she contemplated 
making a contract, but throws no light whatever on the 
question of Mr. Manahan’s authority to make a contract 
for her. 

The plaintiffs also put forward the claim that the con- 
tract was ratified by the defendant. One of the essential 
elements of ratification is knowledge on the part of the 
principal of the material facts. O’Shea v. Rice, 49 Neb. 
893. An agent cannot bind his principal beyond the limits 
of his actual or apparent authority; and the declared wil- 
lingness of a principal to ratify a conditional contract will 
not operate as a ratification of an unconditional contract 
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of which he is ignorant. Henry & Coatsworth Co. v. Hal- 
ter, 58 Neb. 685; Bullard v. De Groff, 59 Neb. 783. The de 
fendant in this case no doubt saw the work progressing, 
but it was upon a building in which it does not appear she 
had any interest, save as administratrix of the estate of her 
husband. She had authorized Mr. Manahan to allow the 
work to proceed only in the event that the plaintiffs would 
look to the building itself for payment. It does not appear 
that it was ever brought to her knowledge that he had 
exceeded his authority, and she had a perfect right to as- 
sume, as she saw the work progress, that it was progress- 
ing according to the terms of the contract she had author- 
ized Mr. Manahan to make. © 

The plaintiff bases some argument on the doctrine of os- 
tensible authority. We are unable to find anything in the 
record upon which that argument can be based. Mr. Man- 
ahan was not the defendant’s general agent and was 
clothed with no ostensible authority to bind the defendant 
personally. The plaintiff’s agent knew this, and knew that — 
he was receiving specific instructions over the telephone. 
It is an elementary rule of the law of agency that one deal- 
ing with an agent possessing no ostensible authority 
whereby those dealing with him may be misled is bound at 
his peril to ascertain the extent of his authority. Mechem, 
Agency, sec. 276. It seems to us that there is an utter lack 
of evidence showing Mr. Manahan’s authority to bind 
defendant, and, as that is a vital point in the case, that 
the verdict cannot stand. 

It is therefore recommended that the judgment of the 
district court be reversed and the cause remanded for fur- 
ther proceedings. 


DUFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 


the cause remanded for further proceedings. 
REVERSED. 
19 


242 NEBRASKA REPORTS. [VoL. 76 


Parkins v Missouri P. R. Co. 


JOSEPH F, PARKINS, APPELLEBR, V. MISSOURI PACIFIC 
RAILWAY COMPANY, APPELLANT. 


Firep MagcnH 22, 1906. No. 14,361. 


1. Pleadings: Constrrucrion. Where a party fails to test the suffl- 
ciency of a petition by demurrer, but answers to the merits 
and proceeds to trial on the theory that it tenders @ certain 
issue, which is litigated and submitted to the jury, if by any 
reasonable construction of the language the pleadings can be 
construed to raise such issue they will be held to do so. 


2. Sales: Tenner: Evmence. Evidence examined, and held sufficient 
to sustain a finding that the commodity which the plaintiff was 
able, ready and willing to deliver in pursuance of a contract of 
sale answered the requirements of such contract, 


3. ACTION: BURDEN oF Proor. In an action for breach of 
contract for refusal on the part of the vendee to accept the 
goods tendered, the burden of proof that the goods tendered 
met the requirements of the contract is upon the plaintiff. 

4, : RerusaL To Accept. Where the goods tendered do not meet 


such requirements, the vendee may refuse to accept them, and 
fis not required to assign any ground for his refusal. 


5. Estoppel: BurpEn or Proor. Where a party pleads and relies on an 
estoppel, the burden of proof is upon him to establish the facts 
upon which the estoppel is based. 


6. Measure of Damages. In an action for breach of contract of sale 
for refusal on the part of vendee to accept the goods, where the 
vendor procures the goods from third parties, the measure of 
damages is the difference between the cost at which plaintiff 
could have procured and delivered the goods at the time and 
place specified by the contract and the contract price, with in- 
terest from the date of the accrual of the action. Wittenberg v. 
Mollyneauz, 59 Neb. 208, denying the right to interest for breach 
of contract, modified. 


7. Nominal Damages. In such cases, the computation must be based 
upon data furnished by the pleadings and the evidence, and if 
they fail to furnish such data no recovery can be had beyond 
nominal damages. 


APPEAL from the district court for Sarpy county: ALEX- 
ANDER C, TROUP, JUDGE. Reversed. 
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John F.. Stout, James W. Orr and B. P. Waggener, for 
appellant. 


F. T, Ransom, Weaver & Giller H. Z. Wedgwood and 
W. R. Patrick, contra. 


ALBERT, C. 


This is the second time a judgment in this case has been 
presented to this court for review. See Parkins v. Missouri 
P. R. Co., 4 Neb. (Unof.) 1, 18; 72 Neb. 831. For con- 
venience we reiterate so much of the former statement of 
facts as may be necessary to understand the discussion 
which follows. On the 5th day of October 1892, the 
parties entered into a contract in writing as follows: “This 
agreement made this 5th day of October, A. D. 1892, by 
and between the Missouri Pacific Railway Company, party 
of the first part, and Joseph F. Parkins, lessee of the 
Springfield Gravel Company, party of the second part, 
Witnesseth: That the said party of the second part agrees 
to deliver to the party of the first part, in such amounts 
as may be designated from time to time by said party of 
the first part, 50,000 yards, cubic measure, of good, clean, 
marketable gravel, such as shall be in the judgment of the 
superintendent of the said party of the first part suitable 
for ballasting the roadbed of said party of the first part, 
to be delivered on board cars and measured on the cars by 
the party appointed by the said Missouri Pacific Railway 
Company to receive the same; the said gravel to be deliv- 
ered in two years from this date, but times and amounts of 
delivery of gravel within such period to be determined by 
the party of the first part as it shall need the same from ~ 
time to time. In consideration of the premises, the said 
party of the first part agrees to pay for said gravel 45 cents 
a cubic yard delivered on the cars as aforesaid, the pay- 
ments to be made monthly for the gravel furnished during 
the preceding month. In witness whereof the parties here- 
to have set their hands this 5th day of October, 1892.” 
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In pursuance of this contract the plaintiff in 1892 de- 
livered to the defendant about 2,000, and in 1893 about 
14,000, cubic yards of gravel, and in subsequent years a 
quantity sufficient to make the total amount delivered 21,- . 
816 cubic yards. None of the gravel delivered in 1892 was 
used for ballast, and of that delivered in 1893 only about 
15 per cent. was used for that purpose. But the whole 
amount delivered in 1894, and it would seem at least a por- 
tion of that delivered in 1895, was used for ballasting the 
defendant’s roadbed. In June, 1894, in response to plain- 
tiff’s request to take more of the gravel, the defendant 
placed its refusal on the ground of a lack of coal, owing te 
a strike then prevailing among the coal mines in certain 
localities. In the following September it refused a like 
request on the ground of the then prevailing business de- 
pression, and suggested an extension of the contract for 
another year. A few days later it renewed its refusal on 
the same ground, and agreed to extend the contract for 
another year, and by virtue of such extension the contract 
was extended to October 5, 1895. In the spring of 1895 
the plaintiff again urged the defendant to take more of the 
gravel, and in response was informed that the defendant 
had not yet decided how much ballast it could take for use 
in that year, but that it would not be able to. take very 
much, for the reason “that this company, in line with all 
others, has got to keep pretty close to shore on account of 
decreased earnings.” The testimony of the plaintiff tends 
to show that the defendant at no time during the life of the 
contract, as extended, objected to receiving the remainder 
of the gravel on any ground other than those just men- 
tioned. On the other hand, evidence adduced by the de- 
fendant tends to show that the gravel was unsuitable, both 
in fact and in the judgment of its superintendent, for bal- 
lasting its roadbed; that it made complaint of the gravel 
on those grounds to the plaintiff in the latter part of 1894 
or early in 1895, and early in the summer of the latter 
year on the same grounds refused to accept the remainder 
of the gravel, and notified the plaintiff, not only of such 


VoL. 76] JANUARY TERM, 1906. 245 


Parkins v Missouri P. R. Co. 


refusal, but of the grounds upon which it was based. After 
this notice is claimed to have been given, the defendant 
’ ordered more of the gravel, but it was not used for ballast, 
but appears to have been taken under the contract. Some 
appears to have been taken as late as 1898. The defendant 
having refused to accept the remainder of the 50,000 cubic 
yards of gravel, the plaintiff in 1899 brought this action, 
assigning the defendant’s refusal to take the remainder of 
the gravel as a breach of the contract and asking damages. 
In his amended petition the plaintiff sets forth the terms 
of his contract with the defendant and the extension there- 
of for one year, the quantity of gravel he furnished the de- 
fendant thereunder, including that furnished after the 
time the contract had expired by the terms of the exten- 
sion, payment for the quantity of gravel furnished and 
the refusal of the defendant to accept the remainder of the 
50,000 yards under the contract. The petition also con- 
tains the following averments: ‘Plaintiff says that the 
gravel furnished, and received and paid for by defendant 
under the terms of said contract as aforesaid was all of the 
same kind and quality and was all accepted and received 
by defendant under the terms of said contract and was 
used by the defendant for the purpose of ballasting its 
roadbed, and was acceptable and suitable in the judgment 
of its superintendent for that purpose. Plaintiff further 
states that he was at all times during the period provided 
for the delivery and acceptance of said gravel, and the ex- 
tension of the time of the delivery of the same, ready, will- 
ing and able to furnish to the defendant the remainder of 
said gravel, to wit, 30,000 cubic yards of the same kind and 
quality as provided for in said contract, and as was deliv- 
ered and accepted by the defendant in the 20,000 yards 
_ hereinbefore mentioned as having been delivered and ac- 
cepted by defendant.” The damages are laid at $9,000. 
The answer admits the execution of the contract; that 
defendant received a certain quantity of the gravel there- 
under and paid for the same, and denies all allegations not 
admitted. Among other affirmative allegations in the an- _ 
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swer are the following: “That it was imposible to deter- 
mine, without using the same, whether the gravel fur- 
nished by plaintiff was suitable for ballasting the roadbed 
of defendant company, and for that purpose a portion of 
such gravel was received, used and paid for, to the extent 
taken; that after using the same it became evident, and it 
was the judgment and opinion of the superintendent of this 
defendant conipany, that the gravel furnished by the plain- 
tiff was not suitable for ballasting defendant’s roadbed, 
and was not in accordance with the contract made between 
the parties, and said plaintiff was notified that the gravel 
furnished by him was not, in the judgment of the defend- 
ant’s superintendent, suitable for ballasting the roadbed of 
this defendant, and that no more of such gravel would be 
taken or used for such purpose, and the gravel so furnished 
by said plaintiff was, as a matter of fact, unfit and un- 
suitable for the purpose for which the same was contracted 
to be purchased, and said plaintiff was so informed, and 
the contract was terminated; that under the terms and 
conditions of said agreement the superintendent of defend- 
ant company was made the sole judge as to the gravel be- 
ing fit and suitable for the purpose of ballasting defend- 
ant’s roadbed.” 

Among other things the reply contains the following: 
“And, further replying to said answer, alleges that under 
the terms of such contract and in accordance therewith the 
plaintiff delivered to the defendant the 21,816 yards of 
gravel hereinbefore mentioned under said contract, which 
the defendant received, accepted and paid for as provided 
by the contract. That during the time for the delivery of 
the gravel under said contract the plaintiff demanded of 
defendant that it take and pay for the remainder of the 
gravel, and the defendant refused so to do, and assigned 
and asserted at the time as the only reason for such refusal 
that it was impossible for the defendant to take the re- 
mainder of the gravel under said contract on account of 
the dearth of coal for engine use on defendant's railway, 
the financial panic existing at the time, and decreased 
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earnings of defendant’s railway; * * * that by reason 
of such conduct and attitude of the defendant the said de- 
fendant is estopped now to assert, or claim, or plead as a 
defense to plaintiff’s said action that it refused to receive 
said gravel for the reason that said gravel was not suitable, 
in the judgment of the superintendent of defendant, for 
ballasting defendant’s roadbed, or to assign, assert or plead 
any other reason than the said asserted and assigned rea- 
sons for its refusal to receive the remainder of said gravel 
called for in said contract.” 

A trial resulted in a verdict and judgment for the plain- 
tiff in the sum of $11,220.65, and defendant appeals. 

It is first contended that the petition upon which the 
cause was Subinitted does not state facts sufficient to consti- 
tute a cause of action. This contention is based in part upon 
a construction which the defendant insists should be 
placed upon the contract in suit. Such construction is 
that the contract did not bind the defendant to take 50,000 
cubic yards of gravel, even though the gravel offered an- 
swered all the requirements of the contract, but only such 
quantity and at such times as might be determined by the 
defendant itself. We do not think the contract admits of 
this construction. Thus construed the contract practically 
would leave it optional with the defendant whether to take 
any of the gravel, and, to that extent, the contract would 
be unilateral and binding on neither party. The contract 
expressly provides for the delivery of 50,000 cubic yards of 
gravel within two years. The clauses, ‘‘such amounts as 
may be designated from time to time by said party of the 
first part,” and, “but times and amounts of delivery of 
gravel within such period (two years), to be determined 
by the party of the first part as it shall need the same from 
time to time,” are not to be taken as giving the defendant 
an option to take none of the gravel, or only such portion 
of the 50,000 yards as it might see fit to take, but merely as 
providing for a delivery of the entire 50,000 yards by in- 
stalments, and to enable the defendant to accommodate 
the delivery of the instalments to its requirements. 
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It is also contended that there is no averment in the peti- 
tition to the effect that the remainder of the 50,000 yards 
of gravel, which the defendant stood ready and willing to 
deliver under the contract, was suitable, in the judgment 

_of the defendant’s superintendent, for ballasting its road- 
bed. We have set out that portion of the petition relied on 
as covering this ground. It shows that the gravel actually 
furnished the defendant under the contract was of the 
quality specified in the contract, and suitable, in the judg- 
ment of the superintendent, for ballasting the defendant’s 
roadbed. Then follows the allegation to the effect that 
the remainder of the 50,000 yards of gravel, which plaintiff 
was ready and willing to furnish, was of the same kind and 
quality as provided in the contract, and “as was delivered 
and accepted by the defendant in the 20,000 yards herein- 
before mentioned as having been delivered and accepted 
by the defendant.” The petition upon which the cause was 
submitted the second time stands just as it stood when the 
first trial was had. Before answering, the defendant filed 
a special, as well as a general, demurrer, but withdrew 
both before a ruling was had thereon, and answered. At 
both the first and the second trial one of the principal ques- 
tions litigated was whether the gravel had been approved 
by the defendant’s superintendent, and it appears from 
the evidence adduced, and instructions respectively ten- 
dered by the parties, that they,as well as the court, pro- 
ceeded on the theory that the pleadings presented that issue. 
Where a party fails to test the sufficiency of a petition by 
demurrer, but answers to the merits and proceeds to trial 
on the theory that the petition tenders a certain issue, and 
such issue is litigated, if by any reasonable construction of 
the language the pleadings can be construed to raise that 
issue they will be held to do so. This is only another way 
of saying that this court will, when possible, adopt a con- 
struction of the pleadings in which the parties themselves 
have concurred. Tested by this rule, the petition tenders 
the issue in question. 

Another question raised is whether the verdict is sus- 
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tained by sufficient evidence, the defendant contending that 
there is a total lack of evidence tending to show that the re- 
mainder of the 50,000 cubic yards, which the plaintiff was 
ready to furnish, was suitable, in the judgment of the de- 
fendant’s superintendent, for ballasting its roadbed. To 
appreciate the force of this contention it should be kept in 
mind that the defendant expressly stipulated in the contract 
for gravel suitable in the judgment of its superintendent, 
for ballasting its roadbed, and that the plaintiff, instead of 
attempting to allege and prove that the gravel was in fact 
suitable for such purpose, and that the approval of the 
superintendent was capriciously or arbitrarily withheld, 
or any other facts that would excuse a showing of such 
approval, placed himself squarely upon the proposition 
that the remainder of the gravel was suitable, in the judg- 
ment of defendant’s superintendent, for the purpose speci- 
fied. We think the evidence is sufficient to sustain a find- 
ing in favor of the plaintiff upon that point. It is true 
there is no evidence that the superintendent ever expressly 
gave it as his opinion that the gravel was suitable for bal- 
last. On the contrary, the evidence of the superintendent 
himself is to the effect that the suitability of the gravel for 
that purpose could only be determined after an actual test, 
and that late in 1894, or early in 1895, he reached the con- 
clusion, after such test, that the gravel would not answer 
that purpose. Besides, there is a large amount of expert 
testimony to the effect that the gravel was in fact unsuit- 
able for ballast. But opposed to all such evidence are the 
facts that the defendant accepted a large portion of the 
crayel in instalments and during the life of the contract, 
and that a considerable portion of the gravel thus accepted 
was used for ballast and was put to such use by the superin- 
tendent or under his orders. These facts, coupled with the 
further fact, which the testimony of the plaintiff tends to 
establish, that during the life of the contract the defend- 
ant’s refusals to accept the remainder of the gravel were 
based exclusively on other grounds, reasonably warrant 
the inference that the superintendent considered the gravel 
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suitable for the purpose for which it was intended by the 
terms of the contract. 

The defendant, in this connection, claims that its con- 
tract with the plaintiff was made with reference to what is 
known as the Springfield Gravel Company pit, and with 
the understanding that the gravel delivered under the con- 
tract should be taken from that pit, and that contrary to 
such understanding a portion of the gravel delivered prior 
to 1894 was taken from what is known as the Union Pacific 
or Birkhauser pit. Should it be conceded that the parties 
contracted with reference to the Springfield Gravel Com- 
pany pit, defendant’s complaint that a portion of the gravel 
was taken from another pit is unavailing at this time. 
There are two Union Pacific pits, the old and the new. The 
gravel in the old pit appears to be inferior, while that in 
the new seems to be at least equal to that in the Springfield 
pit. The gravel furnished by the plaintiff, aside from what 
was taken from the Springfield pit, was all taken from the 
new Union Pacific pit. It was taken from that pit with the 
defendant’s full knowledge, and was never objected to on 
that ground. In fact, when the contract in suit.was ex- 
tended, it was at the defendant’s suggestion that plaintiff 
procured an extension of his lease of the Union Pacific pit 
in order that he might continue to furnish defendant 
gravel therefrom if he saw fit. It would seem, therefore, 
that defendant’s complaint that a portion of the gravel 
was taken from the Union Pacific pit has no just founda- 
tion. . 

After stating the substance of the petition, answer and 
reply at some length the court gave the jury this instruc- 
tion: “You are instructed that the burden of proof is upon 
the plaintiff in this case to show by a preponderance of the 
evidence all the material allegations in his petition which 
are denied in the defendant’s answer, before he can re- 
cover; that is to say: (1) That the plaintiff must thus 
prove that he was able, ready and willing to furnigh to de- 
fendant under the terms of the contract between said 
parties the remainder of the 50,000 cubic yards of gravel 
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not delivered; (2) That the same was good, clean, market- 
able gravel, and, in the judgment of defendant’s superin- 
tendent, suitable for ballasting the roadbed of defendant 
company; (8) that he has sustained damages in some 
amount by reason of the failure of the defendant to accept 
the remainder of said gravel, and that such damages have 
not been paid. Likewise, the burden of proof is upon the 
defendant to establish by a preponderance of the evidence 
all the material allegations of new matter contained in its 
answer, which are denied in plaintiff’s reply; that is to 
say: (1) The defendant must prove that it objected and 
refused to take the remainder of the gravel under said con- 
tract for the reason that the same was not good, ciean,, 
marketable gravel or, in the judgment of the defendant’s 
superintendent, not suitable for ballasting the roadbed of 
defendant company; and (2) that it so notified plaintiff 
prior to October 5, 1895.” 

In another paragraph of the charge, after presenting 
plaintiff’s theory of the case, the court used this language: 
“But if, on the other hand, you believe from all the evi- 
dence in the case that that portion of the gravel which was - 
delivered to and accepted by the defendant was not good, 
clean, marketable gravel, or was not, in the judgment of 
defendant’s superintendent * * * suitable for ballast- 
ing the roadbed of defendant company as provided in said 
contract, and that the defendant refused to take any more 
of said gravel for that reason, and you should further find 
that the defendant so notified plaintiff prior to October 5, 
1895, then said contract would be thereby terminated, and 
your verdict should be for the defendant.” 

These instructions taken together may be reduced to this 
proposition: That, although the remainder of the gravel 
which the plaintiff was able, ready and willing to furnish, 
did not meet the requirements of the contract, the plain- 
tiff, nevertheless, would be entitled to a verdict, unless 
the defendant had shown by a preponderance of the evi- 
dence that it had based its refusal to accept the gravel on 
that ground, and he had so notified the plaintiff prior to 
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October 5, 1895. These instructions were intended to 
cover both the plaintiff’s theories, namely, that the remain- 
der of the gravel was suitable in the judgment of the de- 
fendant’s superintendent, for ballasting its roadbed, and 
that the defendant, by basing its refusal on other grounds, 
is estopped to deny that it was thus suitable. As to the 
former theory, the plaintiff now disclaims any attempt to 
show that the approval of the superintendent was arbitrar- 
ily or capriciously withheld, but places himself squarely on 
the proposition that the gravel was suitable, in the super- 
intendent’s judgment, for that purpose. Consequently, 
in order to show a breach of the contract, the burden of 
proof was upon him to show that the gravel answered that 
requirement of the contract. If it did not answer that re- 
quirement then the tender of such gravel, or what amounts 
to a tender, was not a tender of performance on his part of 
the contract, and the defendant had a right to refuse it, 
and was not required to give any reason for its refusal. 
Consequently, an instruction which required the defendant 
to show that it had based its refusal on a specific ground, 
and given notice to the plaintiff of the ground on which 
its refusal was based is erroneous. 

The theory of estoppel is presented by that portion of 
the reply heretofore set out, and, as to such theory, the 
court appears to have been of the opinion that, if the re- 
mainder of the gravel was of the same quality as that 
which had been accepted and paid for by the defendant 
under the contract from time to time, and the defendant 
had placed its refusal to accept the remainder on the 
ground of a scarcity of coal or money, or upon any other 
ground than that it was not of the quality called for by the 
contract, or was unsuitable, in the opinion of its superin- 
tendent, for ballast, and continued to place its refusal on 
such ground until after the expiration of the contract, it 
would not be permitted to shift its ground after the con- 
tract had terminated. Assuming that such acts on the 
part of the defendant would give rise to an estoppel, the 
burden of establishing the facts constituting the estoppel 
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would rest upon the plaintiff. One of those facts is that 
the defendant’s refusal was based exclusively on grounds 
other than that the gravel did not answer the requirements 
of the contract, or was unsuitable, in the judgment of the 
superintendent for ballast. And no matter how strong a 
prima facie case the plaintiff may have made on the ques- 
tion of estoppel, the burden of proof never shifted to the 
defendant, but remained with the plaintiff to the end of 
the trial. That being true, an instruction, or set of in- 
structions, which required the defendant to show by a pre- 
ponderance of the evidence that its refusal to take the re- 
mainder of the gravel was not based exclusively on matters 
outside the contract, and that it so notified the plaintiff, is 
erroneous. 

It appears in evidence that on the day the plaintiff con- 
cluded to contract with the defendant, he procured a lease 
for two years of the Springfield Gravel Company pit, by 
the terms of which he was to pay his lessor 30 cents a yard 
for all screened, and 25 cents a yard for all unscreened 
gravel “sold, loaded and shipped” from this pit by the 
plaintiff during the life of the lease. Later the plaintiff 
leased the Union Pacific or Birkhauser pit, paying $250 for 
the privilege of taking gravel therefrom in such quantities 
as he saw fit for a term ending September 1, 1893. Both 
leases were afterwards extended to meet the extension of 
the contract in suit; the first on the original terms, the 
second without any further consideration. It also appears 
that the plaintiff was under a contract in writing with 
another party, whereby such other party was to take the 
gravel from the Springfield pit and load it on the de- 
fendant’s cars, according to the contract in suit, for 15 
cents a yard. But in addition to plaintiff's undertaking to 
pay 15 cents for such services, the contract contained the 
following: ‘All expenses of measuring and weighing to be 
paid for by the party of the first part (plaintiff). The 
party of the first part agrees to furnish all material at the 
pit for building and repairing all traps required by the 
party of the second part for the convenient and rapid load- 
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ing of the gravel; to furnish the use of boarding house, 
stables, blacksmith shops and tools, without expense to 
party of the second part while performing the above de- 
scribed work and to be paid by days wages for all cleaning 
up of the gravel pit and all extra work done and to keep 
the railway track in good repair, so that cars can easily be 
moved on the same. And the said party of the first part 
agrees to pay the said party of the second part for all loss 
of time while waiting for cars, and for all repair of tracks 
for material to build or repair track, and for all damages 
for the cancelation of this contract before there are 2,000 
cars of gravel loaded.” There is no evidence upon which to 
base an estimate of what it would have cost the plaintiff or 
what it would have been reasonably worth to comply with 
the foregoing provisions. There is testimony tending to 
show that the reasonable cost of taking the gravel from the 
Union Pacific or Birkhauser pit, and delivering it on board 
defendant’s cars, to the place plaintiff was required to de- 
liver it, would have been about 20 cents a yard. But 
whether this included the additional expenses contem- 
plated by that portion of the contract for loading gravel 
just quoted is not quite clear. There is no evidence as to 
the value of the services of the plaintiff in superintending 
or overseeing the carrying out of his contract with the 
defendant. 

On this state of the record the court gave two instruc- 
tions as to the measure of damages. They are substan- 
tially the same in principle and one is as follows: “You 
are instructed that uncontroverted evidence in this case 
shows that there were delivered by the plaintiff to the de- 
fendant under the contract sued on 21,816 yards of gravel, 
and that amount was received and paid for by the defend- 
ant. Now, if you find for the plaintiff, you will determine 
from the evidence the amount of plaintiff’s damages in the 
following manner: You will determine from the evidence 
what it would have cost the plaintiff to have furnished and 
delivered to the defendant within the time limited in the 
contract the remainder of 50,000 cubic yards of gravel con- 
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tracted for, and, if you find such cost would have been less 
than the contract price between plaintiff and defendant 
under said contract, you will deduct such cost of furnish- 
ing and delivering the gravel from the contract price; upon 
this difference between the cost and contract price you will 
calculate simple interest at the rate of 7 per cent. per an- 
num from October 5, 1895, to the 6th day of March, 1905, 
that being the first day of the present term of this court, 
and this interest you will add to the difference between the 
contract price and the cost price, and the sum resulting 
therefrom will be the amount of damages you should re- 
turn in favor of the plaintiff.” Aside from the matter of 
interest, which we shall notice presently, we think the in- 
struction correctly states the rule for the measure of dam- 
ages in cases of this character. In such cases—that is, in 
cases where the plaintiff procures the commodity to be fur- 
nished from third parties—upon the vendee’s wrongful re- 
fusal to accept the goods, the measure of damages is the 
difference between the agreed price and what it would cost 
the plaintiff to procure and deliver the goods according 
to the terms of the contract. 3 Sutherland, Damages (3d 
ed.), sec. 648; Allen v. Murray, 87 Wis. 41; Danforth v. 
Walker, 37 Vt. 239. But it would seem that the evidence 
is not sufficiently clear to admit of an application of the 
rule in this instance. From what has already been said it 
appears that, while the price at which the plaintiff pro- 
cured, or might have procured, the gravel at the pits is suf- 
ficiently clear, its delivery to the defendant would have in- 
volved elements of expense which cannot be computed from 
the data furnished by the record. 

It is contended that the instruction under ‘consideration 
is erroneous, in that it directed the jury to allow interest 
on whatever damages they found. Whether interest is 
allowable in an action for unliquidated damages is a ques- 
tion upon which the courts of this country are not in ac- 
cord, and upon which the decisions of the same court are 
frequently in conflict. In regard to interest in actions for 
breach of contract under the title of “Damages,” in 13 Cyc. 
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p. 85, it is said: “The decisions are very conflicting as to 
the allowance of interest by way of damages in cases of 
breach of contract, unless the rate or amount is fixed in the 
contract itself. The allowance of interest in such cases 
was formerly a question somewhat within the discretion 
of the jury; but it is now considered more a question of law 
for the court. The better rule on this subject seems to be 
that such interest as damages will be allowed, especially 
where the damages are capable of being definitely ascer- 
tained.” See authorities there cited. 

Many of the authorities denying interest in such cases 
merely hold against the allowance of interest co nomine, 
leaving it inferable that the jury might include interest in 
the general award of damages. Other cases, disallowing 
interest, appear to proceed on the theory that damages are 
awarded in part, at least, as a punishment against the 
wrongdoer, and that, so long as the damages are uncertain 
and ascertainable only by verdict, it would be unjust to al- 
low interest. Another line of decisions appear to be based 
on the provisions of local statutes with respect to interest, 
in that such statutes do not contemplate the allowance of 
interest, on unliquidated claims. But it would be a hope- 

‘less task to attempt to analyze the decisions on this ques- 
tion or to classify them according to fixed principles. We 
can only say with the author above quoted: “The better 
rule on this subject seems to be that such interest as dam- 
ages will be allowed, especially where the damages are 
capable of being definitely ascertained.” In reaching this 
conclusion we have not overlooked Wittenberg v. Molly- 
neauz, 59 Neb. 203, where the court announced this doc- 
trine: 

“Tf the right to damages for breach of a contract is mat- 
ter of reasonable litigation, and the amount to be recov- 
ered, if any, is unliquidated and must be fixed, not by mere 
computation but by suit, interest may not be allowed for 
time precedent to the settlement of the right to a recovery 
and the ascertainment of the amount.” 

In support of that rule the court in that case cited, 
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Shipman v. State, 44 Wis. 458; Vietti v. Nesbitt, 22 Nev. 
390, 41 Pac. 151; Swinnerton v. Argonaut L. & D. Co., 112 
Cal. 375, 44 Pac. 719; 2 Sutherland, Damages (3d ed.), 
sec. 347; Pacific Postal T. C. Co. v. Fleischner, 66 Fed. 
899; Hooper v. Patterson, 32 Pac. (Cal.) 514. 

As to the Wisconsin case, the rule as there announced is 
not in harmony with some of the former, as well as some of 
the later, cases of that court. Hinckley v. Beckwith, 13 
Wis. 34,was an action for breach of contract, and the court 
held that the allowance of interest was discretionary with 
the jury. The theory that interest is a matter of discre- 
tion with the jury is examined and repudiated in Dana v. 
Fiedler, 12 N. Y. 40, 62 Am. Dec. 130, the court holding 
that it was allowable as a matter of law. <A later Wiscon- 
sin case, Allen v. Murray, supra, was also an action for 
breach of contract, and the court approved an instruction 
permitting the jury to allow interest, following Hinckley 
v. Beckwith, supra. The Nevada case was an action to 
recover the amount due on a contract, and interest was 
disallowed because the claim did not fall within the pro- 
visions of the statute of that state allowing interest. The 
court, however, there recognize the rule of allowing inter- 
est in actions for damages, merely as damages. The Cali- 
fornia case is based on a line of decisions of that state, 
one of which is Cox v. AfcLaughlin, 76 Cal. 60, 18 Pac. 100. 
In that case, the court quotes 2 Sutherland, Damages 
(3d ed.), sec. 347, where, after laying down the rule that 
interest is not allowable on unliquidated claims, the author 
adds: “The allowance of interest as damages is not de- 
pendent on this rigid test.” In Brady v. Wilcoxson, 44 
Cal. 239, the court, although denying the right of interest 
on an unliquidated claim prior to judgment said: “On 
such demands, interest, eo nomine, cannot be allowed.” 

It would seem, then, that the rule in Wittenberg v. 
Mollynecaux, supra, while supported by the single Wis- 
consin case it cites, is in conflict with both the previous and 
subsequent holdings of that court, and that the other au- 
thorities it cites as supporting the rule recognize the 

20 
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right to allow interest in actions sounding in damages, 
not, however, as interest, but merely as a part of the 
damages. The practical value of the distinction is not 
quite clear. 

It seems to us that the case at bar, in itself, furnishes 
a strong argument for the abandonment of the rule an- 
nounced in Wittenberg v. Mollyneaux, supra. Had the 
contract been carried out, as extended, plaintiff would have 
completed the delivery of the 50,000 yards of gravel by 
October 5, 1895, and the breach occurred, if there was a 
breach, not later than that date. Plaintiff’s right to com- 
pensation in the way of damages accrued at that time, 
and the amount then required to compensate him for a 
loss sustained by the breach would have been, as we have 
seen, the difference between what it would have cost him 
to procure and deliver the balance of the gravel and the 
agreed price. Every day payment was deferred enhanced 
the damages to the extent of the value of the use of the 
money. The suit was begun in October, 1899, and was 
not finally tried, until the March term, 1905, of the dis- 
trict court. In other words, at the time this case was 
finally submitted the money which would have been re- 
quired to compensate the plaintiff when his cause of action 
arose had been withheld from him for almost ten years. 
The fundamental idea lying at the root of the whole doc- 
trine of damages in this jurisdiction is compensation. 
Punishment of the wrongdoer has no place in the doctrine. 
The purpose of the law is to make the condition of the 
party aggrieved, as nearly as may be, what it would have 
been had the contract been performed. In other words, 
to see that the plaintiff suffers no loss in money or prop- 
erty by reason of the breach of his contract. It is no 
answer to the claim for interest, as part of the amount re- 
quired to make good his loss, to say that the amount 
required to compensate him was unascertained and could 
only be ascertained by verdict, and, consequently, the de- 
fendant was unable to make a tender of the amount, be- 
cause that very uncertainty is one of the consequences of 
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the defendant’s own wrong, and, if loss must fall upon 
one or the other by reason of such uncertainty, it is but 
just that it should fall on the wrongdoer, rather than 
upon his victim. Neither does the statute stand in the 
way of the allowance of interest as damages in such cases. 
The interest is a part of the damages sustained, and it 
is wholly immaterial by what name the specific item of 
damages is designated. But whatever damages are al- 
lowed, and by whatever name they are called, they are 
allowed as compensation, and any scheme of compensa- 
tion, whereby it is sought to place the plaintiff in as favor- - 
able a position as he would have occupied had the con- 
tract been performed, that does not take into account the 
value of the use of the money for the time it has been with- 
held subsequent to the accrual of the action is obviously 
defective and inadequate. 

We do not wish to be understood as holding that inter- 
est is recoverable in all actions sounding in damages. It 
is not necessary to go to that length in this case. No 
doubt a distinction may be drawn between actions for 
damages for assault, libel, alienation of affections, breach 
of promise to marry, and the like, where the damages, of 
necessity, are more or less within the discretion of the 
jury, and those where they are mathematically computed 
from data furnished by the evidence. This case falls 
within ‘the latter class, and we think the true measure 
of damages is the difference between what it would have 
cost the plaintiff to procure and furnish the gravel ac- 
cording to contract and the contract price, plus the inter- 
est on such difference from the accrual of the action. If 
we are correct thus far, then the case of Wittenberg v. 
Mollyneaux, supra, to the extent that it conflicts with the 
views here expressed, should be overruled. In that event, 
there is no error in the instruction of the trial court on the 
subject of interest of which the defendant may justly com- 
plain. 

Other errors are assigned and discussed. Some of them 
relate to questions already considered, the others to such 
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as are not likely to arise in their present form at another 
trial, so it would be unprofitable to extend this opinion to 
greater length. 

For the errors pointed out, it is recommended that the 
judgment of the district court be reversed and the cause 
remanded for further proceedings. 


DUFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED. 


WILLIAM LUTJEHARMS, APPELLEE, V. M. E. SMITH, APPEL- 
LANT. 


Freep Marcy 22, 1906. No. 14,227. 


1. Principal and Agent: RarmicaTion oF Conrracr: Estrorppen. A 
principal who ratifies a contract of his agent is thereafter, in the 
absence of fraud, estopped from denying the authority of the 
agent to enter into the contract, 


2, Specific Performance. Where the vendee of real estate is willing 
to accept the title of the vendor, the courts will not refuse to 
compel a specific performance of a contract because of a defect 
in the title. 


ApPrAL from the district court for Harlan county: Ep 
L, ADAMS, JUDGE. Affirmed. 


J. G. Thompson and Flansbury & Williams, for appel- 
lant. 


John Everson, contra. | 


JACKSON, C. 


The action is one to enforce the specific performance of 
a contract for the sale of real estate. On August 28, 1903, 
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O. H. Myers, a real estate agent at Alma, wrote the ap- 
pellant as follows: “Mr. Smith, Burley, Wash. Dear Sir: 
I have a man who would like to buy your land in Mullally 
township if you will make the price right, so what is the 
very least cash net to you that you will take for the 
farm, and I will try to get my commission above your 
price. Make price right and I have a buyer. Give me 
your net price and I will get my commission above it. 
Also send me the legal numbers of your land. Please let 
me hear at once, direct from you. Respt., O. H. Myers.” 
Appellant answered: “Burley, Wash., Sept. 3, 1903. Mr. 
O. H. Myers, Alma, Neb. Yours of the 28 inst. received 
and coutents noted. My price is $2,500 for land in sec- 
tions 26 & 27; EB. 4 of N. E. 4, E. 4 of S. E. 4 section 27 
and N. 4 of S. W. 4 of section 26. I also have 80 acres 
in section 25 for which I want $600 N. $ of S. W. f. If - 
farm is sold all together $3,000 takes the entire 320 acres. 
I reserve right to sell at any time. Yours respectfully, M. 
E. Smith, Burley, Wash.” Upon receipt of this com- 
munication Myers entered into an agreement with the ap- 
pellee for the sale of the land. He received $50 on the 
purchase price and gave the appellee the following mem- 
orandum: “Alma, Neb., Sept. 7, 1903. Received of Wm. 
Lutjeharms $50 to bind contract of sale for the E. 4 of N. 
E. 4, E. 4 of S. E. $ of section 27 and N. 4 of S. W. 4 of 
section 26, and S. 4 of S. W. 4 of section 25, all in town 2 
range 17, Harlan county, Nebr. Purchase price to be 
$3,100, said $50 paid to be applied on purchase price; and - 
balance of purchase price to be paid as soon as good war- 
ranty deed and abstract is delivered, showing said land to 
be free of all incumbrance. Full possession of land to be 
given Mar. ist, 1904. M. E. Smith, O. H. Myers, Agent. 
Subscribed and sworn to before me this 7th Sept., 1903. 
Mary A. Fennessy, Notary Public, Harlan County, Neb. 
* (Seal.) My Commission expires August 27, 1907.” He 
wrote the appellant this letter: “Alma, Neb:, Sept. 7, 03. 
Mr. Smith, Burley, Wash. Dear Sir: I have today sold 
your land in Mullally township this county for $3,100 
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cash. $50 has been paid and a contract of sale given 
and placed on record at the court house, the balance of 
the money will be paid as soon as you get your deeds and 
abstracts here. Make deed to William Lutjeharms, and 
send same to the Bank of Alma, at Alma, Neb., and the 
balance of your money will be ready. Send your abstracts 
to 8. L. Roberts and have them brought down to date. Mr. 
Roberts is the best abstractor in Alma. Mr. Lutjeharms 
wants full possession on March first, 1904. This sale in- 
cludes the 320 acres. Respt., O. H. Myers.” The ap- 
pellant answered as follows: “Burley, Wash., Sept. 14, ’03. 
Mr. O. H. Myers, Alma, Nebr. Dear Sir: Your communi- 
cation of the 7th inst. is rec’d and am well pleased with 
the result of your negotiations as well as your promptness 
in the matter. The patent for the 160 A. in sec. 27 is 
in the land office at McCook and I shall be obliged to send 
for it, or if it will suit you as well can send you the 
papers and let you get it. The 80 A. in sec. 25 was home- 
steaded by my mother and willed by her to my sister and 
myself as joint heirs. My sister will probably be here 
next Sat., Sept. 19, and we will then fix deed and send to 
Wis. for the necessary proof of our legal right to the land 
from my mother. Now as to an abstract, the land has 
never changed hands, my papers having come directly from 
the government, and I do not feel like standing the ex- 
pense of sécuring an abstract. If Mr. Lutjeharms wishes 
to stand the expense all right, but I do not consider an 
abstract under these conditions necessary, as any one can 
‘with very little trouble refer to records and rec. all need- 
ful information. I will stand all expense incurred by 
having records brought up to date. Hoping this may 
prove satisfactory to you and thanking you for your 
trouble in the matter, I remain, Yours respectfully, M. E. 
Smith.” Upon receipt of this communication Myers wrote 
and forwarded appellant the following letter: “Alma, 
Neb., Sept. 18, 1903. Mr. Smith, Burley, Wash. Dear 
Sir: In reply to yours of 14th will say: We will get patent 
from McCook, or if you have started to get the patent, go 
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ahead and get it. It makes no difference to us, just so the 
sale is closed all right, soon as possible. Make deeds and 
send to Bank of Alma, with full instruction regarding 
closing of sale. Instruct bank to pay me $100 commis- 
sion, pay all necessary expense, such as you stated you 
would pay, taxes, if any are due, and get records to date. 
Mr, Lutejeharms will pay for abstract. Please let me 
hear at once. Respt., O. H. Myers.” He answered as 
follows: “Burley, Wash., Sep. 22, 1903. Mr. O. H. Myers, 
Alma, Neb. Mr. Myers I received notice the same day 
that I rote you last (the 14 inst.) from F. P. Fox of Re- 
publican that he had sold same the land. Pleas see Mr. 
Tox and see if the matter can be sitraeightened without eny 
hard feelings in the neighborhood. Now if you will look 
at my first letter you will find that I stated that I would 
not hold the land for you so I am not.to blame in the least. 
Yours truly, M. E. Smith. P. 8. The reason I did not 
write you before was that I was in hopes that you would in- 
sist on my furnishing abstracts.” Thereupon appellee in- 
stituted this action, of which appellant was informed by a 
communication from the agent Myers. Upon being in- 
formed of the commencement of the action, appellant 
wrote, on the back of agent’s letter, this communication to 
Mr. F. P. Fox: “Burley, Wash., Oct. 14. Mr. F. P. Fox, 
Republican, Neb. Just received this now Leola wrote the 
letter and I signed it as I was eatin breakfast but in same 
letter stated that I would not furnish abstracts so it shows 
that I was not well pleased, and I do not consider the sale 
cloased but perhaps the courts would hold that I was 
bound as they excepted the conditions now that letter 
myne was dated the 14 the same as your & Hausermans 
was now unless we can show that the land was in your 
hands for sale and I had no right to sell without notifying 
you (that is close deal) perhaps they have us on their hip 
now do as you think best and Iam with you. M. E. Smith.” 
The trial resulted in a decree requiring the performance 
of the contract, and the case is here for review. 

It is urged that the agent was not authorized to enter 
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into a written contract for the sale of appellant’s land. 
It seems unnecessary, however, to determine that question. 
The letters contain all the elements of a contract, which 
was in all respects ratified by appellant, with the single 
exception of that portion of it which required him to fur- 
nish an abstract of title’ He said, however, in that re- 
gard: “I do not feel like standing the expense of secur- 
ing an abstract. If Mr. Lutjeharms wishes to stand the 
expense all right.” The only reasonable deduction to be 
drawn from his letter of September 14, 1903, is that he 
would carry out the terms of the agreement made by his 
agent, except the item of expense for an abstract. This 
was expressly waived in the next letter to him; in other 
words, the conditions of sale proposed by him were ac- 
cepted. His subsequent communication to Myers dis- 
closes that he considered his obligation to convey the land 
complete, provided the abstract was not insisted upon. 
His letter to Fox discloses that he treated his conditions 
of sale as having been accepted and that he was bound 
thereby, unless a possible defense suggested by him could 
be interposed. The appellee tendered in court $3,050, the 
remainder agreed upon as the purchase price. The conclu- 
sion is irresistible that there was an unqualified acceptance 
of the terms of sale proposed by the appellant himself, 
and that he is bound thereby. It is urged, however, that 
it appears from one of appellant’s letters that he does not 
own a portion of the land. The rule, however, is that 
where the vendee is willing to accept the vendor’s title, 
the vendor cannot set up as a defense to the action a defect . 
in his title. Garirell v. Stafford, 12 Neb. 546. 

The judgment of the district court was right, and we 
recommend that it be affirmed. 


DuFFie and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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OscAR MIDDLEKAUFF, APPELLANT, V. FRANK ADAMS ET AL, 
APPELLEES. 


Firep Marcn 22, 1906. No. 14,553. 


Evidence examined, and held to sustain the conclusions of the trial 
court. 


APPEAL from the district court for Dawson county: . 
Bruno O, HOSTETLER, JUDGE. Affirmed. 


H. D. Rhea and Oscar Middlekauff, for appellant. 


John A. Sheean, W. A. Stewart and B. 0. Calkins, 
contra. ; 


JACKSON, CO. 


This is an appeal from the judgment of the trial court 
denying a writ of mandamus to compel the city council 
of the city of Lexington to revoke a liquor license, and to 
fix a time for hearing a remonstrance against the issuing of 
the license. There is some conflict in the evidence, but 
it may reasonably be said that the following facts are 
established by the record: The relator is an attorney at 
law residing in the city of Lexington. He was employed 
by one saloon-keeper to prosecute remonstrance proceed- 
ings against the granting of a license to W. J. Horrigan, 
another saloon-keeper. He prepared and filed with the 
city clerk on April 29, 1905, a remonstrance, stating facts 
sufficient to prevent the issuing of a license. The remon- 
strance was signed: “David Cole, Remonstrator. Oscar 
Middlekauff.” On May 1 following two additional re- 
monstrances were filed, one signed: “David Cole, Remon- 
strator,” and the other “David Cole, Remonstrator, by 
Oscar Middlekauff.” At 4 o’clock P. M. of that day, at a 
meeting of the city council, the time for hearing the several 
remonstrances was set for 7 o’clock P. M. on the follow- 
ing day, and the council adjourned until 7 o’clock P. M. 
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of May 1, by agreement, to consider the matter of the 
qualifications of certain signers of the petition of the ap- 
plicant, that being one of the grounds upon which the re- 
monstrance was based. When the council convened on the 
evening of May 1, the parties all agreed that the petition 
contained a sufficient number of frecholders, and the 
record shows the following, among other proceedings: 
“David Cole, remonstrator, against the petition of W. J. 
Horrigan filed a written withdrawal of all objections 
against issuing of the license to W. J. Horrigan. Remon- 
trators against the granting of license having withdrawn 
their remonstrances, it is moved by Neilson, and seconded 
by McElhiney (members of the council), that saloon 
license be granted to W. J. Horrigan.” On this motion all 
the members of the council voted aye, and the clerk was 
ordered to issue the license. 

The relator was present in the council chamber when 
these proceedings were had, and made no objection or pro- 
test, and the council adjourned. After adjournment the 
relator complained that the proceeding was illegal, and on 
the following day filed a new remonstrance, with a praecipe 
demanding subpenas for witnesses, and that the council 
take action on his remonstrance. This request was re- 
fused, and the refusal resulted in the petition for man- 
damus. He now insists that he was one of the original 
remonstrators, and that his remonstrance was never with- 
drawn, and that the action of the council taken at the 
evening meeting on May 1 was illegal. There are two 
answers to this contention: First, that he was present 
when the resolution was adopted showing the withdrawal 
of all remonstrances, and permitted the council to act on 
the assumption that they were withdrawn, and made no 
objection to such course; second, the council proceeded 
upon the theory that he was an attorney for the remon- 
strator, and that he appeared in that capacity only. He 
was advised prior to the evening meeting that the remon- 
strator Cole had signed a written withdrawal of all re- 
monstrances interposed by him against the issuing of the 
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license, and might, had he desired to do so, have prepared 
and filed a remonstrance on his own behalf. This he 
failed to do, and while final action was taken by the coun- 
cil in advance of the time fixed for hearing the remon- 
strances, yet when they did act they were lawfully 
assembled, clothed with power to issue licenses, and all 
remonstrances having been withdrawn there was no occa- 
sion for further delay, and so far as the record discloses 
the action of the council was taken in the utmost good 
faith. The trial court found all the issues in favor of the 
respondents, and the finding had ample support in the evi- 
dence. 

We conclude that the judgment of the district court was 
right, and recommend that it be affirmed. 


DUFFIS and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


In rp KH, A. BUTLER ET AL. 
Firep Aprin 5, 1906. No. 14,598. 


1. Depositions: Notaries: Powers. In the taking of depositions no- 
taries public are not exercising judicial functions, and do not con- 
stitute a law court. Their powers are derived solely from the 
atatute. Courtnay v. Knoz, 31 Neb. 652. 


2. Notaries: ConTeMpr: PENALTY. When a witness fails to attend 
before a notary public in obedience to a subpena issued by that 
officer, he may be punished as for a contempt; but such punish- 
ment cantrot exceed a fine of $50, and the notary is not authorized 
by statute to commit the witness to the county jail therefor. 


ORIGINAL application for a writ of habeas corpus. Writ 
allowed. 
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HA. M. Sullivan and Mockett & Mattley, for petitioners. 
R. A. Moore, contra, 


BARNES, J. 


This is an original application for a writ of habeas 
corpus. The petitioners were arrested on a complaint 
made before one J. R. Rhodes, a notary public in and for 
Custer county, Nebraska, charging them with having 
failed and refused to obey a subpena issued by said 
officer in the matter of taking certain depositions. They 
were found guilty by the notary, and were committed to 
the common jail of Custer county. To regain their liberty 
they prosecute this proceeding. 

It appears from the return of the respondent that on the 
12th day of December, 1904, R. A. Moore and James Led- 
wich, as plaintiffs, gave the petitioners, as defendants, no- 
tice that they would take their depositions, in an action 
alleged to be pending in the district court for Custer 
county, at the hour of 10 o’clock A. M., on the 14th day 
of December, 1904, before one J. R. Rhodes, a notary 
public, at his office in the village of Ansley, in said county. 
It also appears that a subpcena corresponding to said 
notice was issued by the notary and served on the peti- 
tioners. It further appears that on the 13th day of De- 
cember, 1904, a notice to take the depositions of the same 
persons, in the same case, before the same officer, on the 
16th day of December, 1904, was served on one H. M. 
Sullivan, the attorney for the petitioners; that said fact 
was communicated to them by their attorney, and for 
that reason they failed to appear before the notary on the 
14th day of December according to the subpceena above 
mentioned. Afterwards, on the said 14th day of Decem- 
ber, and after the time mentioned in the first notice and 
subpcena had expired, R. A. Moore appeared before the 
notary and made the following complaint (omitting the 
title) : “State of Nebraska, Custer County, ss.: I, R. A. 
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Moore, on oath depose and say that I am one of the plain- 
tiffs mentioned in the above suit; that on the 12th day 
of December, 1904, I caused a notice to be issued and 
served on the defendants that plaintiff would take the 
depositions of E. A. Butler, William Mattley and Arthur 
Barks, before J. R. Rhodes, a notary public of Ansley, 
Custer county, Nebraska, on the 14th day of December, 
1904, at the hour of 10 o’clock A. M., and that said wit- 
nesses were personally served with a subpoena signed by 
said notary; that the return to the notice and subpena 
is hereby made a part of this showing; that said wit- 
nesses have failed, and wilfully and knowingly refused to 
appear before said notary and submit to an examination, 
and affiant asks that the said notary issue an attachment 
for said witnesses, and that they be arrested, and brought 
before said notary, and be fined for said contempt; that 
by disobeying said subpoena sa#d witnesses are in con- 
tempt of court, and he asks that they be compelled to ap- 
‘pear and submit to an examination, as by law provided.” 
Signed and sworn to by R. A. Moore. After filing the 
complaint above quoted, the notary issued a warrant for 
the arrest of the petitioners, which warrant was in the 
words and figures following: “State of Nebraska, Custer 
county, ss.: To the Sheriff or any Constable of said County : 
You are hereby commanded to arrest forthwith E. A. But- 
ler, William Mattley and Arthur Barks, and bring them 
before me, J. R. Rhodes, a notary public in and for the 
village of Ansley, county of Custer, and state of Nebraska, 
to show cause why they should not be punished for con- 
tempt for disobeying the order of said notary public in 
subpeenaing said witnesses to appear before him to take 
their depositions to be used in a cause pending in the dis- 
trict court for Custer county, Nebraska, wherein R..A. 
Moore and James Ledwich are plaintiffs and Nettie Barks 
and Arthur Barks and E. A. Butler & Co. et al. are defend- 
ants, on the 14th day of December, 1904, at 10 o’clock A. 
M., such behavior tending to interrupt the due course of 
the trial of said cause. Given under my hand and official 
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seal this 14th day of December, 1904. J. R. Rhodes, No- 
tary Public. (Seal.)” 

The petitioners were thereupon arrested, and brought 
before the notary. The hearing of said contempt proceed- 
ing was continued from time to time, until the 19th day 
of December, 1904, when the cause was tried, and the peti- 
tioners were adjudged to be in contempt, and were com- 
mitted to the common jail of Custer county. The fore- 
going are the facts established by the petition, the re- 
turn of the sheriff of Custer county, the respondent herein, 
together with the testimony taken on the hearing before us. 

The petitioners now contend, among other things, that 
the judgment or order of the notary, and the warrant of 
commitment thereon, by which they are restrained of their 
liberty, are void, because the notary was without jurisdic- 
tion to make such order of commitment. We think this 
contention is well founded. The rule is fundamental that 
in taking depositions notaries public are not exercising 
judicial functions, and do not constitute a law court. 
Théir powers are solely derived from the statute. Court- 
“nay v. Knox, 31 Neb. 652. Keeping in mind this rule, we 
find from an examination of the statutes that section 356 

of the code provides: “Disobedience of a subpena, or a 
refusal to be sworn, or to answer as a witness, or to sub- 
scribe a deposition, when lawfully ordered, may be pun- 
ished as a contempt of the court or officer by whom his at- 
tendance or testimony is required.” It is further pro- 
- vided by section 358 of the code: “The punishment for the 
contempt mentioned in section 356 shall be as follows: 
When the witness fails to attend in obedience to the sub- 
poena (except in case of a demand and failure to pay 
his fees), the court or officer may fine the witness in a sum 
not exceeding $50. In other cases, the court or officer 
may fine the witness in a sum not exceeding $50 nor less 
than $5 or may imprison him in the county jail, there to 
remain until he shall submit to be sworn, to testify, or 
give his deposition.” It will be observed that the com- 
plaint on which the petitioners were arrested and brought 
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before the notary charged them with failing and refusing 
to obey the subpoena above mentioned. This is the only 
charge contained in the complaint, and is the one described 
in the warrant. It seems clear that for that offense the 
officer could impose no greater punishment than a fine of 
$50 and that he had no power or authority to commit 
the petitioners to the county jail therefor. In Ee parte 
Mallinkrodt, 20 Mo. 498, where the petitioner was com- 
mitted to jail by a notary public for contempt in not pro- 
ducing certain books and papers in answer to a subpena 
duces tecum, issued by the notary, to give testimony in 
-an action pending in the circuit court of St. Louis, it was 
held: 

“The power of notaries, in taking depositions, is strictly 
statutory. They can do nothing not expressly authorized 
and ‘under the circumstances which authorize it. There 
is no power given to an officer taking depositions to commit 
a witness for refusing to produce books.” 

The only power given the notary by our statutes in 
case of a refusal of the witness to obey a subpeena is to 
fine him not to exceed the sum of $50. It follows that 
the order of the court based on the complaint and war- 
rant set forth in the respondent’s return was without au- 
thority of law and is void. 

It is contended for the respondent that the order of 
the notary and warrant of commitment show that the 
petitioners were found guilty of the offense of refusing to 
testify, and therefore the order was valid. The record 
itself is a sufficient answer to this contention. It is not 
shown that the petitioners were directed or ordered to be 
sworn. It is not shown that they refused to be sworn or 
give their testimony. The record does not show that a 
single question of any kind, seeking to elicit their testi- 
mony, was propounded to them. In fact the only ques- 
tion before the notary at the time his order of commitment 
was made was whether or not the petitioners were in con- 
tempt for refusing to obey the subpena. As was said in 
Crites v. State, 74 Neb. 687, a proceeding to punish for con- 
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tempt is criminal in its nature, and the rules governing 
criminal proceedings are applicable thereto. It is essen- 
tial to the validity of contempt proceedings that they show 
a case in point of jurisdiction within the provisions of the 
law by which such proceedings are authorized, for mere 
presumptions and intendments are not to be indulged in 
their support; that the record must show forth the facts 
constituting the offense. That the record in this case fails 
to comply with these well known requirements, and is not 
sufficient to sustain the order of commitment, there can be 
no question. The petitioners being unlawfully restrained 
of their liberty must be discharged from custody, and it is 


so ordered. 
JUDGMENT ACCORDINGLY. 


STATE, EX REL. CITY OF RED CLOUD, RELATOR, V. EDWARD 
M. SEARLE, JR., AUDITOR, RESPONDENT. 
Fitep Apri 5, 1906. No. 14,643. 


1. Cities: Licutine System: Bonps. Cities of the second class and 
villages in this state have the option to vote bonds to the amount 
of 5 per cent. of the assessed valuation of their taxable property 
to establish a heating or lighting system, under the provisions of 
sections 1-5, art. V, ch. 14¢e, Comp. St. 1903, or limit the amount 
of such bonds to 2% per cent. of such valuation by proceeding 
under chapter 33, laws 1905. 

Bonps: REGISTRATION. Bonds, designated electric light 

bonds, to the amount of 5 per cent. of such assessed valuation, 

which the record fairly shows were voted and issued under the 
provisions of the act of 1903, held valid and entitled to registra- 
tion. 


ORIGINAL application for a writ of mandamus to compel 
respondent to register certain bonds. Writ allowed. 


L. H. Blackledge, for relator. 


Norris Brown, Attorney General, and W. T. Thompson, 
contra, 
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BARNES, J. 


This is an original application for a writ of mandamus 
to compel the auditor of public accounts to register a series 
of electric light bonds voted by the city of Red Cloud, a city 
of the second class, having less than 5,000 inhabitants. It 
appears from the petition of the relator that on the 9th 
day of January, 1906, the city of Red Cloud voted bonds 
to the amount of $10,000 (which is 5 per cent. of the value 
of its taxable property) to “construct and establish a sys- 
tem of electric lights in and for said city”; and on the 12th. 
day of March, 1906, presented said bonds, together with 
their history, to the respondent for registration and cer- 
tification, as provided by law; that the auditor refused to 
register them, for the following reason: “This depart- 
ment cannot register electric lighting bonds of your city 
presented for registration by Mr. L. H. Fort, for the rea- 
son that you have voted them under the wrong statute. The 
statute providing for the voting of electric lighting bonds 
says: “That but two and one-half per cent. of the assessed 
valuation can be voted.’” And thereupon this application 
was made. 

To the relator’s petition the respondent has filed a gen- 
eral demurrer, which raises the question as to whether 
the relator has power, under the statutes now in force, to 
vote electric light bonds to the amount of 5 per cent. of the 
taxable value of its property, as shown by the last pre- 
vious annual assessment thereof. It appears that the legis- 
lature, at its session of 1889, passed an act authorizing any 
city of the second class to establish, maintain, operate and 
control a system of electric lights, and to vote bonds for 
that purpose. The act by its terms limited the amount of 
such bonds to 24 per cent. of the taxable value of the prop- 
erty of such city, as shown by the last previous annual 
assessment. Laws 1889, ch. 19. In the year 1901 the leg- 
islature passed an act authorizing cities of the first and 
second class to establish and maintain a heating or light- 
ing system; to vote bonds for that purpose, limiting the 

21 
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‘bonds so voted to an amount not exceeding 5 per cent of 
the taxable value of the property of such city. Laws 1901, 
ch. 22. That act did not purport to amend or repeal the 
law of 1889, but was a separate and independent act. In 
the year 1903 the legislature amended the last-mentioned 
act so as to make it apply to villages as well as to cities of 
of the first and second class. Comp. St. 1903, ch. 14a, art. 
V, secs. 1-5. 

It is apparent that the legislature aid not intend, by the 
act last above mentioned, and the amendment thereto, to 
repeal the act of 1889, authorizing the construction and 
establishment of electric light systems, because at its ses- 
sion of 1905, it passed an act amending the law of 1889 
(Comp. St. 1905, ch. 14, art. I), as follows: 

Sec. 124. “Any city of the second class in this state and 
any village shall have the power and is hereby authorized 
to establish and maintain a system of electric lights for 
such city or village; and the city council of such city or 
the board of trustees of such village shall have the power 
to levy a tax not exceeding five mills on the dollar in any 
one year for the purpose of establishing, extending, and 
maintaining such system of electric lights.” 

Sec. 125. “Where the amount of money which would be 
raised by the levy provided for in section 124 would be in- 
sufficient to establish a system of electric lights as contem- 
plated herein in any city or village in this state, such city 
or village may issue its bonds bearing not to exceed five 
per cent. interest and maturing in twenty years, but pay- 
able at any time after the expiration of ten years, at the 
option of the city or village, for the purpose of raising a 
sum sufficient to establish such electric light system; pro- 
vided that the aggregate of bonds issued for such purpose 
shall not exceed two and one-half per cent. of the taxable 
value of the property of such city or village as shown by 
the last previous annual assessment.” 

It will be seen by a comparison of these acts, that they 
are unlike in several particulars. One provides for estab- 
lishing and maintaining a heating or lighting system, and 
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authorizes cities of the first and second class and villages 
to vote bonds therefor to the amount of 5 per cent. of their 
assessed valuation; provides, that such bonds may bear 6 
per cent. interest, and shall run for 20 years, but shall be 
payable at the option of the municipality at any time after 
5 years; while the other only authorizes cities of the sec- 
ond class and villages to vote electric light bonds, ex- 
pressly limits the amount of such bonds to 24 per cent. of 
the taxable value of the property of such city or village, 
provides that such bonds shall not bear more than 5 per 
cent. interest, and makes them payable in 20 years, with an 
option to the municipality to pay them at any time after 
10 years. Again, one provides specifically how contracts 
for the construction of the system mentioned therein shall 
be let; while the other makes no such provision. It is 
thus apparent that the legislature in passing each of these 
acts recognized the existence of the other, and there can be 
no doubt that the legislative intention was that the pro- 
visions of both acts should be enforced. It may seem that 
the point raised by the respondent is extremely technical, 
yet we must give it our careful consideration. 

By a rule of statutory construction it is made our duty 
to hold each of the acts in question valid, and give to each 
of them all the force and effect possible. Under this rule 
it seems clear that cities of the second class and villages 
have an option, to vote bonds to the amount of 5 per cent. 
of their assessed valuation to establish a heating or light- 
ing system, under the provisions of section 1-5, art. V, ch. 
14a, Comp. St. 1903, or bonds to the amount of 24 per cent. 
of such valuation to construct and establish an electric light 
system, under the provisions of the act of 1905 above men- 
tioned. So it only remains for us to ascertain from the 
record. which act the bonds in question were voted and 
issued under. The history of the bonds shows that the 
proclamation and notice of the election stated at the outset 
that the amount of the bonds should be 5 per cent. of the 
assessed taxable property of the city, and that the vote 
should be taken and the bonds issued under the provisions 
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of sections 1-5 above referred to; that the proposition con- 
tained in the proclamation and notice of election was duly 
adopted by the electors of the city; that the bonds were 
made payable in 20 years with an option to pay them at 
any time after 5 years as provided by the act of 1908, and 
state upon their face that they are voted and issued under 
the provisions of that act. It may therefore be said that 
the record fairly shows that the bonds were voted and 
issued under the act of 1903, and not under the act of 1905. 
So we are of the opinion that the bonds were properly 
voted and issued under the act authorizing the city to vote 
bonds to the amount of 5 per cent.; that the objection of 
the respondent was not well taken, and that the relator is 
entitled to the relief prayed for. For the foregoing rea- 
sons, the peremptory writ of mandamus is hereby allowed. 


WRIT ALLOWED. 


SYLVESTER H. KNEELAND V. WILLIAM W. WEIGLEY. 
Frzp Aprit 6, 1906. No. 14,095. 


1, Attachment: OBJEcTIOoN To JURISDICTION. Where the only ground 
alleged for the issuance of an attachment is that the defendant is 
& nonresident, he is not entitled to make a special appearance or 
to answer, attacking the jurisdiction of the court upon the sole 
ground that he is not the owner of the property seized under 
the writ. 


2. Welch v. Ayres, 43 Neb. 326, modified. 


Error to the district court for Clay SoUny LESLIE G. 
HurD, JUDGE. Affirmed. 


L. B. Stiner and Tibbets Bros. & Morey, for plaintiff in 
error, 


Epperson & Sons and 8S. W. Christy, contra. 


LETTON, J. 


This was an action brought to recover upon a judgment 
rendered in the state of New York. Certain real estate in 
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Clay county was attached under an order of attachment 
issued upon an affidavit the ground of which was that the 
defendant is a nonresident of the state. The defendant 
made a special appearance objecting to the jurisdiction of 
the court, which was overruled. An answer was thereafter 
filed by the defendant, the first defense therein setting 
forth in substance the same matters and objections to 
jurisdiction which were set forth in the special appearance. 
These allegations are in substance as follows: That the 
plaintiff is a resident of the state of New York and had 
never been a resident of Nebraska; that the.only service is 
by publication upon the alleged levy of an attachment 
upon certain real estate in Clay county made on May 19, 
1903; that the defendant at said time had neither title nor 
ownership, legal or equitable, to said premises or any por- 
tion thereof, nor the possession of any part thereof, nor 
any right, title, claim or interest of any kind in or to said 
premises; that the defendant did not have on May 19, 1903, 
or at any time since, any property or debts owing to him in 
the state of Nebraska; that upwards of 20 years ago he 
purchased said real estate and in 1876 sold the same to 
his brother, James P. Kneeland, and Alice Kneeland, his 
wife, retaining the naked legal title for the purpose of se- 
curing the purchase price; that in 1877 James P. Knee- 
land and family entered upon the possession of the prem- 
ises as the owners thereof and have ever since occupied the 
same as such owners; that in 1895 he received full pay- 
ment of the balance of the purchase price, but that he re- 
tained the naked legal title until December 15, 1902, when 
he executed deeds to the premises to his brother and his 
wife, which were recorded on March 9, 1903, and that he 
has had no interest in the land since 1876, except a lien 
for the purchase price as before set forth, and that on May 
19, 1903, defendant was absolutely without any right, title, 
claim, lien or interest, of any name, nature or description, 
in or to the premises; that by reason thereof this court has 
acquired no jurisdiction over his person or the subject 
matter of the action. The second defense was a general 
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denial. A general demurrer was filed to the first defense, 
which was sustained by the court, to which the defendant 
duly excepted. Afterwards the cause was heard upon the 
pleadings and the evidence, judgment rendered for the 
plaintiff and the attached property ordered sold. From 
which judgment and order the defendant has brought these 
error proceedings. 

The only assignment of error which it is necessary to 
consider is that the district court erred in sustaining the 
demurrer to the first defense set forth in the answer. 
Under the provision of the third subdivision of section 
77 of the code, jurisdiction of a defendant in an action for 
the recovery of money cannot be acquired by service by 
publication unless the defendant is a nonresident of the 
state, having property in this state, or debts owing to him, 
which are sought to be taken by some provisional remedy 
or to be appropriated by judicial proceedings. 

The plaintiff in error contends that the facts set forth 
in the first defense show conclusively that the court never 
acquired any jurisdiction, and that hence his special ap- 
pearance should have been sustained and the demurrer 
overruled. The principles governing jurisdiction in cases 
of this kind are lucidly set forth by Justice Miller in 
Cooper v. Reynolds, 10 Wall. (U. S.) 308. It is shown in 
the opinion that by jurisdiction over the subject matter is 

‘meant the nature of the cause of action and of the relief 
sought, that jurisdiction of the person is obtained by the 
service of process or by the voluntary appearance of the 
party in the case, and that jurisdiction of the res is obtained 
by a seizure, under process of the court, whereby it is held 
subject to such order as the court may make in the cause. 
In Darnell v. Mack, 46 Neb. 740, in a clear and convincing 
opinion by IRVINE, Commissioner, the former decisions of 
this state are reviewed and the principles laid down in 
Cooper v. Reynolds, supra, approved and adopted. The 
doctrine laid down in Darnell v. Mack, supra, though often 
assailed, has become the settled law of this state, and we 
believe it to be sound. 
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Plaintiff in error argues, upon the authority of Welch »v. 
Ayres, 43 Neb. 326, that, where the defendant asserts that 
he has no property within the state, it is competent for 
the court to hear testimony upon this question for the pur- 
pose of determining whether or not it ever acquired juris- 
diction. It will be observed that the statement of this 
proposition in Welch v. Ayres, supra, was not necessary to 
a decision of the case. In that case the court held that, 
since the defendant had filed a motion to dismiss the suit, 
he had made a general appearance in the action, and that 
this was a waiver of defects in the service by publication 
and gave the court jurisdiction of the person of the de- 
fendant, so that the proposition relied upon in this case 
was obiter dictum. Judge Norvau cites as authority for 
his position the case of National Bank of New London v. 
Lake Shore & M.S. R. Co., 21 Ohio St. 227. In that case 
the action was brought against certain nonresidents of the 
state.of Ohio and a notice of garnishment was served upon 
a railway company. The railway company answered as 
garnishee, denying that it held any railway stock, 
property or credits of the defendant in its possession or 
under its control, and alleged that at a previous date the 
defendant had transferred all his stock in said company 
to another person and had held none since that date. 
Judgment by default was rendered against the defendant 
and an order made for the sale of 40 shares of stock of said 
railway company as property attached belonging to the de- 
fendant. Afterwards, under an order of court, the sheriff 
sold to the plaintiff the 40 shares referred to, and this 
action was brought against the railway company to re- 
cover the value of said 40 shares, claiming that at the time 
of the garnishment the defendant was- the owner of the 
stock, that the transfer made by him was without consid- 
eration and made with intent to defraud the plaintiff, and 

_that by virtue of the proceedings and sale the stock became 
the property of the plaintiff, and that the defendant 
wrongfully refused to transfer and deliver the same to the 
plaintiff when requested so to do. The defendant denied 
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the jurisdiction of the court, that the attachment defend- 
ant was the owner of the stock, that he had fraudulently 
transferred the same and that any interest had passed to 
the plaintiff by the sale under the attachment. Trial was 
had and a judgment rendered for the plaintiff for the value 
of the stock. This judgment was reversed for the reason 
that the plaintiff was not entitled to the relief sought in an 
action of that form. Upon the question as to jurisdiction 
the court say: : 

“The question under consideration being as to the juris- 
diction of the court, and not as to the regularity of its 
proceedings, it is important, it appears to me, to keep dis- 
tinctly in mind the fact that this action was in personam 
—an action for the recovery of money, and not a proceed- 
ing in rem merely. * * * In the attachment proceed- 
ing against Butler, it was claimed by the plaintiff that he 
was the owner of the stock and that claim was verified by 
affidavit. The garnishee in his answer denied that the de- 
fendant owned any stock to its knowledge. Afterwards, 
upon the trial of the cause, the court heard testimony and 
found that he was the owner although it stood in the name 
of his wife. The record does not disclose the testimony 
that was offered, but we are of opinion that it was com- 
petent for the court to inquire into this jurisdictional fact, 
and having found it in favor of the jurisdiction, the sub- 
sequent judgment and order were not void.” 

This case was decided before the principles which gov- 
ern actions affecting the property of nonresidents sought 
to be reached by attachment proceedings had been an- 
nounced in Pennoyer v. Neff, 5 Otto (U. 8.), 714, now 
recognized as the leading case upon the subject. It seems 
to us that the Ohio court was in error when it said that the 
action was one in personam. It was in form an action in 
personam, but, unless the defendant was summoned within 
the state, or personally appeared, it was an action quasi in 
rem, and a judgment would be of absolutely no force or 
validity as affecting the person. Further, the reasoning of 
the court is based upon the assumption that jurisdiction of 
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the res was not obtained by the seizure, but by the publica- 
tion, which is contrary to the doctrine of Darnell v. Mack, 
supra. 

Since, if the defendant does not own the property which 
has been attached, he can suffer no possible injury by the 
attachment proceedings, it is very generally held that an 
attachment defendant is not entitled to have the attach- 
ment quashed for the sole reason that he is not the 
owner of the property seized. See cases cited in note to 
4 Cyc. p. 775. In McCord, Brady & Co. v. Bowen, 51 Neb. 
247, it is pointed out that, while a defendant in attach- 
ment may deny the.truth of the facts set forth as the 
grounds for attachment, such as that he has fraudulently 
conveyed his property, it is not competent for him to move 
the discharge of an attachment upon the ground alone 
that the property attached does not belong to him. What- 
ever the grounds set forth in the affidavit for attachment 
may be, the defendant has a right to deny their existence 
and to have that issue tried, regardless of whether or not 
he owns the property attached, but, where the grounds for 
the attachment are not denied, the fact that the defendant 
does not own the property which may have been seized 
under the writ is not a good ground for him to move for 
a dissolution of the attachment, for the reason that if the 
property is not his he has ‘no interest in its seizure or dis- 
charge. The same reason applies with equal force against 
the propriety of permitting a nonresident defendant to at- 
tack the jurisdiction of the court over the res upon the 
ground that it belongs to someone else. If it is not his 
he cannot suffer any loss or damage by the levy of the at- 
tachment. The whole proceeding would be absolutely void, 
both as to jurisdiction over the property and over his per- 
son. If the action proceeds to judgment and order of sale 
of the attached property, and the defendant has in fact no 
interest in the real estate seized, he is not concerned. We 
are not unaware that in Harris v. Taylor, 35 Tenn. 536, 
and Schlater v. Broaddus, 7 Martin (La.), 527, the con- 
trary view was taken, but we think ours is upon better 
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reason. We have held that, where an attachment is issued 
and levy made upon real estate belonging to the debtor, 
whether held in his own name or not, the creditor acquires 
a lien upon the interest of the debtor in the land, which he 
may enforce after the recovery of the judgment, and the 
fact that the party holding the legal title to the land is a 
nonresident of the state is immaterial, since in such case 
service may be had by publication. Keene v. Sallenbach, 
15.Neb. 200. The question of title should be tried in a case 
in which the facilities afforded for the ascertainment of 
truth by the examination and cross-examination of wit- 
nesses may be had, and not upon affidavits, as might be 
done if we consented to the doctrine of the plaintiff in 
error and held that it might be tried upon objections to 
jurisdiction made by special appearance. 

The doctrine of Welch v. Ayers, supra, is modified in ac- 
cordance with these views. The special appearance was 
properly overruled and the demurrer sustained. The judg- 
ment of the district court is 

AFFIRMED, 
4 


re 


EMMA PETERSEN, APPELLEE, Y. SOREN T. PETERSEN, AP- 
PELLED, AND J. A, C. KENNEDY, APPELLANT. 
Frxep Apri 5, 1906. No. 14,168. 


Divorce: DismMissaL: INTERVENTION. When, in an action by a wife for 
a divorce, the parties become reconciled and resume marital re 
lations before issue joined, it is not error for the court to dis- 
miss the suit at the instance of the plaintiff, and such a dismissal 
earries with it a pending application for temporary alimony, 
which the plaintiff’s attorney is not entitled to revive, by means 
of intervention, and prosecute for his own benefit 


APPEAL from the district court for Douglas county: 
WIiuis G. Sears, Jupcr. Affirmed. 


T.J.M ahoney and J. A. OC. Kennedy, for appellant. 


J. O. Detweiler, contra. 
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May 31, 1904, Emma Petersen begun an action in the | 
district court for Douglas county against Soren T. Peter- 
sen with whom, she alleged in her petition, she had lived 
for more than ten years then last past as his wife, and by 
whom during that time she had been recognized as such 
publicly and in such manner as to establish a lawful mar- 
riage between him and herself, but alleging that he had 
been guilty of certain breaches of duty toward her in that 
relation on account of which she was entitled to a decree 
of divorce and alimony, for which she prayed. The peti- 
tion also containcd a praycr for temporary alimony to en- 
able the plaintiff to maintain and carry on her action. On 
the next day the defendant was served with a copy of the 
petition together with a notice that the application for tem- 
porary alimony would be urged upon the attention of the 
court three days later, viz., on June 4. On the latter date 
the hearing of the application was, at the request of the de 
fendant, postponed until June 10. On the 6th of June the 
parties met and effected'a reconciliation, which was rati- 
fied on the same day by a formal celebration of their mar- 
riage in conformity with the statute. What their relations 
had been before that time does not appear, otherwise than 
by the allegations of the petition in response to which no 
pleading was ever filed, but on the 18th of the month the 
plaintiff filed in the court a formal written application to 
dismiss the action at her own costs, which motion the 
court on the same day denied, because of the pendency of 
a petition by J. A. C. Kennedy, attorney for the plaintiff, 
for leave to intervene and prosecute a claim against the 
‘husband for an allowance of a sum of money, as for ali- 
mony, to compensate him for his services in the beginning 
and prosecution of the suit. To this application the de 
fendant filed a general demurrer, which was afterwards 
sustained, and the petition for an intervention was dis- 
missed, as was also the action, at the renewed request of 
the plaintiff. The intervener Kennedy prosecutes error. 
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The proceeding by the plaintiff in error differs in no 
essential particular from a suit at law prosecuted by him 
against the husband to recover as upon a quantum merwit 
for services rendered to the wife in the divorce suit. No 
order for alimony has ever been made, and no fund has 
ever been paid into court or in any way raised or 
created upon which he can pretend to have acquired any 
lien. Whether such a fund ever would have been 
created even if the action had proceeded, rested wholly 
in the discretion of the trial court. Her applica- 
tion for temporary alimony created no right, and even if 
an allowance therefor had been granted, the money would 
have been awarded, not to her attorney, nor necessarily for 
attorney’s fees alone, and the amount of the latter would 
have been the subject of a contract expressed or implied 
between her attorney and herself. The husband would 
have incurred no obligation to his wife’s attorney, but in 
the discretion of the court might have been compelled to 
contribute to the relief of her necessities. 

Intervener cites no authority in support of his claim, 
but several are cited in opposition thereto, among which 
are: McCulloch v. Murphy, 45 Ill. 256; Thompson v. 
Thompson, 3 Head (Tenn.), 527; Carden v. Carden, 37 S. 
W. (Tenn. Ch. App.) 1,022; Anderson v. Steger, 173 IIl. 
112, 50 N. E. 665, The case of Aspinwall v. Sabin, 22 Neb. 
73, cited by plaintiff in error, goes, we think, to the very 
extreme in this direction, but still falls short of reaching 
the end he seeks to attain. In that case an award of ali- 
mony specifically as fees to the plaintiff’s attorneys had 
in fact been made apparently for services already ren- 
dered. That is to say, the court had adjudged the right 
of counsel to compensation and the amount of it against 
both the plaintiff and the defendant, and the subsequent 
reconciliation of the parties and their dismissal of the 
action did not have the effect to satisfy or annul that judg- 
ment. In Waters v. Waters, 49 Mo. 385, cited by plaintiff 
in error, the husband was plaintiff in a divorce suit which 
he had prosecuted so far as to compel his wife to obtain 
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the services of counsel for the preparation of her defense. 
He was, therefore, himself at least morally responsible for 
the creation of the obligation which he was called upon to 
discharge, and a claim for which was pending when he 
dismissed his suit. It is not unlikely that he was liable at 
law and independently of the divorce statute as for a ne- 
cessity furnished to his wife at his instance, but, in any 
view, the case is so different from the one at bar as not to 
be in point. The same considerations apply to Powell v. 
Tilly, 68 8. W. (IXy.) 123, and other cases from the same 
state, also cited by plaintiff in error. In this case the wife 
was plaintiff, and, in the absence of proof, there is no pre- 
sumption that the defendant, if he were her husband, had 
been guilty of such quwast criminal conduct as justified an 
application to the court for a dissolution of the marriage 
tie. Proof thereof, if any existed, did not rest in the breast 
of the plaintiff in error, and was not supplied by the un- 
supported allegations of the petition and application, but 
could have been elicited, if at all, only by such an investi- 
gation into the marital and domestic history of the plain- 
tiff and defendant as, after reconciliation and the resump- 
tion of the marital relations, would have been plainly and. 
offensively repugnant to public policy. 
We are of opinion therefore that the court did not err in 
sustaining the demurrer and dismissing the intervention, 
and recommend that the judgment be affirmed. 


OLDHAM and Epperson, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be - , 

‘AFFIRMED. 
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LANCASTER COUNTY ET AL. V. JENNIE BE. BROWN. 


Firen Apri, 6, 1906. No. 14,174. 


Taxation: APPEAL: EVIDENCE. On an appeal by a property owner from 
a county board of equalization to the district court, on the sole 
ground that his property has been valued for taxation at a sum 
in excess of its real value, the sole question to be tried is, “What 
was the actual value of the property in the market in the ordinary 
course of trade?” This question is to be tried, in such a proceed- 
ing, in the same manner in which similar issues are tried in 
ordinary adversary actions between private persons, and evidence 
tending to show at what sums other similar property in the neigh- 
borhood had been valued for taxation, in the same year, by the 
assessor and his assistants and by the county board of equaliza- 
tion is incompetent and immaterial. 


Error to the district court -for Lancaster county: Ep- 
WARD P. HOLMES, JUDGE. Affirmed. 


J. L. Caldwell, Charles E. Matson and F. M. Tyrrell, 
for plaintiffs in error. 


E. E. Brown and Ricketts & Ricketts, contra. 


AMES, CO. 


Jennie E. Brown was, in the year 1904, the owner of cer- 
tain dwelling house property situate in the city of Lincoln, 
which the county assessor and his deputy valued and re- 
turned for taxation at the sum of $31,850. She made com- 
plaint to the county board sitting as a board of equaliza- 
tion that the property did not exceed $20,000 in value and 
asked to have the valuation reduced to that sum. The 
county board took the matter into consideration and after 
hearing testimony reduced the amount to $25,000. From 
an order of the board fixing the valuation at the last 
named sum an appeal was taken to the district court where 
pleadings were filed as in cases of appeals in ordinary ad- 
versary cases. The sole issue upon such pleading was 
raised by a denial in the answer of the following allegation 
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in the petition: “The complainant alleges that the valu- 
ation of said premises as returned by the assessor and as 
reduced by the board of equalization for the purposes of 
taxation for the year 1904 is largely in excess of the actual 
value of said property as defined by the statute. That the 
value of said property in the market in the ordinary course 
of trade does not exceed the sum of $20,000.” As the re- 
sult of a trial the court sustained the contention of the 
plaintiff and adjudged the value of the property to be 
$20,000. 

The county prosecutes error in this court upon two con- 
tentions: First, that the judgment is not supported by the 
evidence; and, second, that the court erred in excluding 
evidence tending to show at what sums other similar prop- 
erty in the neighborhood had been valued for taxation in 
the same year by the assessor and his assistants and by the 
county board of equalization. The latter contention can- 
not, in our opinion, be maintained. The statutes under 
which the proceeding is had, and having a bearing upon 
the questions involved in the controversy, are the follow- 
ing sections from the revenue act of 1903. (Comp. St. 
19038, ch. 77, art. I.) 

Section 12. “AIl property in this state not expressly ex- 
empt therefrom shall be subject to taxation, and shall 
be valued at its actual value which shall be entered oppo- 
site each item and shall be assessed at twenty per cent of 
such actual value. * * * Actual value as used in this 
act shall mean its value in the market in the ordinary 
course of trade.” 

Section 124. ‘Appeals may be taken from any action 
of the county board of equalization to the district court 
within twenty days after its adjournment, in the same 
manner as appeals are now taken from the action of the 
county board in allowance: or disallowance of claims 
against the county. * * * The court shall hear the 
appeal as in equity without a jury, and determine anew all 
questions raised before the board which relate to the lia- 
bility of the property to assessment, or the amount thereof, 
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and any decision rendered therein shall be certified by the 
clerk of the court to the county clerk, who shall correct 
the assessment books in his office accordingly.” 

We find nothing in these enactments indicating a legis- 
lative intent that upon the trial of an issue like that pre- 
sented in this case the district court shall make use of 
the functions of a board of equalization, and, except to 
‘aid in the exercise of such functions, the evidence offered 
could have been of no advantage. It was not evidence of 
the value of the property in question nor even of the value 
of the property to which it directly referred, but, at most, 
of the opinion as to the value of the latter mentioned 
property of persons who were not produced as witnesses 
in court or otherwise subjected to examination or cross- 
examination, and about whose competency or credit the 
court could officially, at least, know nothing. The sole is- 
sue raised by the pleadings was the question, “What was 
the actual value of the property in the market in the 
ordinary course of trade?” We can discover no ambiguity 
in the pleadings. The inquiry is very narrow and one with 
which the courts are ,accustomed to deal, and without 
doubt it should be tried and determined in all respects in 
the same manner in which similar questions are treated in 
ordinary actions between private litigants. Under the 
issues in this case the court has nothing to do with 
theories of taxation or questions of proportional valua- 
tion or methods of equalization. Grimes v. City of Bur- 
lington, T4 Ja. 123, 37 N. W. 106; Lyons v. Board of Equal- 
ization, 102 Ia. 1. 

As respects the sufficiency of the evidence, seven com- 
petent witnesses were sworn, none of whom estimated the 
property at more than $20,000 in market value. No at- 
tempt was made to refute them, except by cross-examina- 
tion as to the separate value of the buildings and con- 
jectural values of the lots considered as unimproved, by 
which means some of them were induced to admit that 
the sum of the two items exceeded their valuation of the 
whole. It is not difficult to understand how such may 
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have been the case, or how the naked lots might have found 
a more active and competitive market than the same 
ground incumbered by large and expensive buildings. At 
all events, the cross-examination affects only the credi- 
bility of the witnesses, which the trial court was at least 
quite as capable of deciding upon as are we, and which we 
do not regard as having been shaken. 

We are unable to discover any error in the record, and 
recommend that the judgment of the district court be 
affirmed. 


* 


OLDHAM and Epperson, CC., concur. 


By the Court: Tor the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 


court be 
AFFIRMED. 


S. D. MERCER COMPANY, APPELLANT, V. CITY OF OMAHA 
ET AL., APPELLEES. 


Fitep Avrit 5, 1906. No. 14,228. 


1. Judgment: Res Jupicata. The rule is well settled, both in this 
state and elsewhere, that a judgment is an estoppel only as to 
those matters actually in issue and tried and determined in the 
action in which it is rendered. 

3. Limitation of Actions. Section 16 of the code is applicable to ordi- 
nary civil actions only. 

3. Cities: ASSESSMENT: RELEVY. The Omaha charter of 1897 (Comp. St. 
1897, ch. 12a, sec. 192) contained sufficient authority for the re- 
levy of a special assessment which was attempted to be levied 
under a former act, but failed because of irregularity in pro- 
cedure. 


APPBAL from the district court for Douglas county : WIL- 
Lis G. SEARS, JUDGE. Affirmed. 


W. A. Saunders and Albert Swartzlander, for appellant. 


Harry E. Burnam and I. J. Dunn, contra. 
22 
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AMES, C. 


In 1893 the legislature enacted a statute commonly 
called the “Omaha Charter,” by which that city was em- 
powered to create sewer districts and to construct sewers, 
and for the purpose of providing funds for the payment of 
the cost of the same to levy special assessments upon abut- 
ting property to the extent of the benefits accruing to it 
therefrom. By this statute it was enacted that, whenever 
any taxes or special assessments levied in any former year 
should remain uncollected by reason of any defect, error or 
irregularity or lack of power in making a levy of the same, 
the mayor and council should have power to relevy the same 
upon the same assessment upon which such former levy 
was attempted to be made, and that such new levy should 
be in lieu and stead of the former levy. Comp. St. 1893, 
ch. 12a, sec. 94. In conformity with this statute a sewer 
district, including certain property of the plaintiff, was — 
created and a sewer constructed therein, and proceedings 
were had by which the amount of special benefits accruing 
to the property was ascertained, and thereupon an attempt 
was made to levy a special tax or assessment upon the prop- 
erty for a corresponding amount. In 1897 the charter was 
repealed and another enacted in its stead which contains 
the following provision: “The provisions of this act shall 
not be so construed as to impair or affect the validity of 
any tax or assessment heretofore made or levied under the 
acts by this act repealed, but all such taxes and assess- 
ments shall be and remain as valid and binding as if this 
act had not been passed, and shall be collected and en- 
forced in the manner provided, or which may hereafter be 
provided by law for collecting and enforcing the same.” 
Comp. St. 1897, ch. 12a, sec. 192. 

In 1898, after the new act had gone into effect, the plain- 
tiff begun an action in the district court to enjoin the col- 
lection of the tax and to cancel the same of record, alleging 
as reasons therefor two grounds: First, that the prop- 
erty was not benefited by the sewer and that the city was 
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therefore without right, power or authority to make the 
levy; and, second, that the mayor and council had under- 
taken to exercise their powers in so defective and irreg- 
ular a manner as to render. their action ineffectual and 
void. If the city had been wholly without power, any pro- 
cedure in the matter by the mayor and council, however 
formal it might have been, would have been quite nugatory, 
and the particular sins of omission and commission of 
which it was accused in the petition would have been im- 
material. There was an answer and a reply, and a trial 
and findings and a decree for the plaintiff perpetually 
enjoining the tax complained of. Among the findings was 
a general one that all the allegations of the petition were 
true. But it is clear that among such allegations the 
court did not intend to include the conclusion of law 
that the mayor and council were without power, juris- 
diction or authority to levy any taxes upon the prop- 
erty of the plaintiff to defray the cost of improvement, be- 
cause the court further found especially and inconsistently 
with that conclusion that “no sufficient or legal notice was 
given of any meeting of the city council as a board of 
equalization” of assessments in said sewer district, in so 
far as the property of the plaintiff was affected thereby, 
and that therefore an ordinance assuming to levy the 
tax complained of was, in so far as it purported to af- 
fect that property, null and void. And the decree was 
carefully and explicitly limited to an annulment of the 
taxes attempted to be levied by that ordinance, and to 
perpetually enjoin any future attempt at collecting such 
taxes, and to adjudging the title of the plaintiff quieted 
against the same. 

It is, we think, quite clear from an inspection of the 
findings and decree themselves that all that the court 
adjudged, or intended to adjudge, was that the mayor and 
council had proceeded irregularly and unlawfully, which 
is equivalent to an adjudication, or at least implies, that 
it was within their competence to proceed regularly and 
lawfully. The rule is well settled, both in this state and 
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elsewhere, that a judgment is an estoppel only as to those 
matters actually in issue and tried and determined in 
the action in which it is rendered. Wilch v. Phelps, 16 
Neb. 515; Slater v. Skirving, 51 Neb. 108; Packet Co. v. 
Sickles, 5 Wall. (U. S.) 580; Russell v. Place,.94 U. S. 
606; 1 Herman, Estoppel and Res Judicata, sec. 252. 

The foregoing action did not finally terminate until 
March 3, 1902, and on the 11th day of the same month 
proceedings were begun by the mayor and council to 
equalize and relevy the tax in the manner provided by 
statute, when this action was begun in which it is sought 
to restrain them from so doing. There was a judgment 
below for the defendant dismissing the bill and the plain- 
tiff appeals. Appellant argues three grounds for rever- 
sal: First, that the matter is adjudged by the former 
suit; we have already given our reasons for thinking that 
contention is not sound. Second, that the procedure 
is barred by the statute of limitations, but he cites no 
statute having applicability to it. Section 16 of the code 
has exclusive reference to ordinary civil actions. Price v. 
Lancaster County, 18 Neb. 199. Third, that the act of 
1897 repeals the former charter without saving clause, 
and that therefore the right of the city to levy the tax 
in question has been taken away. But we think the above 
quoted clause from the new charter is a sufficient saving 
clause. The mayor and council have begun the proceed- 
ing, sought to be enjoined, for the purpose of enforcing 
and collecting an assessment attempted to be made under 
the former act, but which did not fail and was not as- 
sailed until after the enactment of the new, and it is pro- 
vided that the repeal shall not impair or affect the validity 
of any assessment theretofore made, but that such pro- 
cedure may be had for its enforcement as the new law 
provides. The language employed is not the most accu- 
rate that could have been chosen, but there is no Joubt in 
our minds about the legislative intent, which should, of 
course, be carried into effect. 
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It is recommended that the judgment of the district 
court be affirmed. 


OLDHAM and EPPERSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 


court be 
AFFIRMED. 


NOBLE W. IRVING ET AL., APPELLEES, V. ELLA M. BOND ET 
AL., APPELLANTS. 


Firep Apri 5, 1906. No. 14,263. 


Contract: PAYMENT. When one has an option to pay-a debt in money 
or by the conveyance of property, and voluntarily deprives him- 
self of power to make the conveyance, his obligation to pay cash 
becomes absolute. 


APPEAL from the district court for Douglas county: 
Wiis G. SEARS, JUDGE. Affirmed. 


Charles W. Haller, for appellants. 


John Q. Burgner, George A. Magney and Baldrige & 
De Bord, contra. 


AMES, C. 


Appellants Bond and wife owned a dwelling house prop- 
erty in Omaha, and entered into a contract with the ap- 
pellee Irving, a contractor, for the making by the latter 
of certain changes and repairs of and upon the building. 
The language of the contract, which is in writing, is 
not well chosen and is somewhat ambiguous, but we think 
that a fair interpretation of it is that appellants were 
to pay Irving for his services and materials to be fur- 
nished under the instrument the sum of $1,225, of which 
$225 was to be paid in cash, and the remaining $1,000 
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by a conveyance to him of a certain other dwelling house, 
known as the “Poppleton Avenue” property. Irving sub- 
stantially performed his contract, but before he had com- 
pleted it the Bonds had conveyed the latter mentioned 
property to the appellee Mrs, L. J. Sackett, for a considera- 
tion price of $400. Irving then perfected a mechanic’s lien 
upon the property he had repdired and begun this action, 
making Mrs. Sackett a party defendant, and seeking to 
foreclose his lien or to obtain specific performance of his 
contract, or to obtain such other relief as the court was 
competent to award him. At the instance of Mrs. Sackett, 
title and possession of the Poppleton avenue property was 
quicted in her, and in this part of the decree all parties 
acquiesce. The court also stated the account between 
Irving and the Bonds, charging the latter with the con- 
tract price of $1,225 and crediting them with such 
amounts as they had paid on account of the same, and 
rendered a decree of foreclosure for the residue therof. 
The Bonds appeal to this court. 

Mrs. Bond testified on the trial that, in her opinion, 
the value of the Poppleton avenue property did not ex- 
ceed the sum of $400 at which it was sold to Mrs. Sackett, 
and the principal contention of the appellants is that, 
since the property was agreed to be taken by Irving in 
satisfaction of $1,000 of his contract price, they should 
have been charged upon the account with only its actual 
value, and that the amount of the decree was therefore 
too large by the sum of $600. But we think the court did 
not err. As we understand the contract, and as we have 
no doubt that the parties understood it, appellants had 
an option to pay $1,000 of the contract price in money 
or by conveyance of the property in question. Having 
voluntarily deprived themselves of the power to make a 
conveyance, they have now no alternative but to satisfy 
their obligation in cash. Such a transaction differs in 
some respects from an ordinary executory contract for 
the purchase and conveyance of land. In the latter case 
the vendee is entitled, at his option, to have specific per- 
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formance, if that is possible, but in the former he is not 
so entitled; but in either case, if the consideration has 
been paid or performed, and the vendor is guilty of a 
breach, the vendee may demand restitution and interest, 
so that the practical distinction is inconsiderable. Ter- 
rell v. Frazier, T9 Ind. 473; Pinney v. Gleason, 5 Wend. 
(N. Y.) 398; Stuart v. Pennis, 100 Va. 612, 42 S. E. 667; 
Thompson v. Guthrie, 9 Leigh (Va.), 101, 33 Am. Dec. 225. 

There are certain alleged errors of small items in the 
statement of the account which we do not very well under- 
stand, and which counsel did not take pains to explain 
by oral argument. Their aggregate is not considerable, 
and the trial court who had the advantage of hearing the 
witnesses and making an original investigation presum- 
ably did not err with respect to them. On the whole, we 
discover no error and recommend that the judgment be 
affirmed. 


OLDHAM and EpPerson, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 


court be 
AFFIRMED. 


JOHN T. CATHERS, APPELLANT, Vv. AucuST H. HENNINGS,- 
City TREASURER, APPELLEE. 


Forp Aprin 6, 1906. No. 14,576. 


1. Statute: TiTLr. It is competent to embrace in one act every detail 
of legislation connected with, or having direct reference to, the 
subject expressed in the title. 


2. Cities: INCORPORATION. In an act incorporating a certain class of 
cities, and prescribing and regulating their duties, powers and 
government, it is competent to enact that the treasurer of the 
county in which the only city of that class ig situated shall be 
ex officio treasurer of the city. 


296 NEBRASKA REPORTS. [ Vou. 76 


Cathers vy. Hennings. 


APPEAL from the district court for Douglas county: 
WILLIS G. SEARS, JUDGE. Affirmed. 


Frank T. Ransom, for appellant. 


John P. Breen and W. H. Herdman, contra. 


Ags, C. 

In 1905 the legislature enacted for the government of 
the city of Omaha a new law (laws 1905, ch. 14) entitled 
“An act incorporating metropolitan cities and defining, 
prescribing and regulating their duties, powers and gov- 
ernment and to repeal” all prior statutes on the subject. 
The act purports to be and, if valid, is comprehensive 
and complete in itself, providing a complete scheme of 
government for the one city in the state which answers to 
the description of municipalities to which it professes to 
apply. ‘From this scheme the offices of tax commissioner 
and of locally elective city treasurer, which had existed 
under a former law, are omitted, and in lieu of the latter 
it is enacted, in effect, that the treasurer of Douglas 
county in office when the act shall go into force, and his 
successors in office, from time to time to be elected and 
qualified, shall be ex officio treasurer of the city also. The 
act destroys the tenure of the present city treasurer, and 
directs him to turn the moneys and effects of his office 
over to the county treasurer to be administered by the 
. latter as the statute provides. This action is by the ap- 
pellant, who describes himself as a resident and taxpayer 
of the city, and is brought on behalf, not of himself only, 
but of all other persons similarly situated and interested, 
for the purpose of obtaining an injunction perpetually to 
restrain the city treasurer from obeying the requirements 
of the act. A general demurrer to the petition was sus- 
tained by the district court and the action dismissed. 

The sole object of the action is to assail the constitu- 
tionality of the new charter. It is first contended that the 
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title is not broad enough to cover all the subjects of legis- 
lation contained in the act, but this objection surely can- 
not be upheld. The title is more, rather than less, com- 
prehensive than that which was upheld in State v. Palmer, 
10 Neb. 203, and which has served as a model for titles of 
acts providing for the incorporation and government of 
municipalities in this state for more than 25 years. It is 
analogous to a title to “provide a system of revenue” or 
to “provide a criminal code.” It has never been seri- 
ously doubted, so far as we know, that such a title is broad 
enough to embrace every detail of legislation connected 
with or having direct reference. to the object therein ex- 
pressed as the subject of the act. 

It is next objected that the act, in so far as it naa refer- 
ence to the office of city treasurer, is in conflict with that 
clause of section 10, art. V of the constitution, which for- 
bids the appointment or election of any public officer by 
the legislature, and it is said that the designation, by the 
act, of the county treasurer as ex officio city treasurer is 
practically an appointment to the latter office by the legis- 
lature. This argument appears to us to be far-fetched. It 
is rather a designation of the territorial qualifications of 
electors who shall be entitled to choose a city treasurer 
for Omaha. Similar statutes have been in force in this 
state from the beginning, as, for example, the school law, 
which provides that city and village treasurers shall be 
ex officio treasurers of school districts composed in whole 
or in part of the same or conterminous territory as the 
city or village in which they are situated. If this ob- 
jection is valid, it applies with at least equal force to 
that provision of this and the last preceding charter of 
the city of Omaha providing for the appointment by the 
governor of a board of fire and police commissioners for 
the city, which might, perhaps, be contended by counsel 
to be also a subject not embraced within the title to the act. 

It is further contended that the act attempts to confer 
new powers and duties upon a county officer in violation 
of the principle announced in Haverly v. State, 63 Neb. 


298 NEBRASKA REPORTS. [ VoL. 76 
ee 


Cathers vy. Hennings. 


83. The objection applies with at least equal force to the 
clause just mentioned, with reference to the appointment 
of a fire and police board. But, in reality, the principle 
of the decision cited is not involved in this controversy. 
In that case it was attempted, in an act passed and pur- 
porting to be for the creation and government of munici- 
palities, to regulate the powers and prescribe the duties of 
a county officer with respect to his functions as such—to 
Say in what districts certain assessors should be chosen for 
the assessment of property for county taxation. In the 
present instance nothing of the kind is undertaken, but, 
the county treasurer having had conferred upon him the 
office of city treasurer also, the act merely prescribes and 
regulates his powers and duties in the latter capacity 
and with reference to the affairs of the city entrusted to 
his charge. It is urged, too, that, as the school law enacts 
that the city treasurer shall be ex officio treasurer of the 
school district, the charter by vacating the office of city 
treasurer deprives the school district of a treasurer also, 
but, as we have attempted to show, the city office is not 
vacated, the only change effected being in the manner of 
filling it. 

A great number of instances are pointed out in which 
it is claimed that doubts and inconveniences will arise 
with respect to the extent and validity of the powers and 
duties of various city and school district officers and the 
time and manner of their exercise under the new charter, 
and the sufficiency of the adaptation of means and pro- 
cedure to the change in organization caused by the substi- 
tution of the new treasurer for the old and by the abolition 
of the office of tax commissioner, but it will be soon enough 
to discuss these questions when they are brought to the 
attention of the court by some one having a direct inter- 
est in them, and in a suit in which they shall be properly 
in issue, so that a decision of them will have the force of 
a judicial adjudication, which we are of opinion cannot be 
done in a suit by one who is merely an unofficial resident 
and taxpayer. It is indeed urged, and the district court 
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was convinced, so it is said, that the plaintiff has not suf.- 
ficient interest to maintain the present suit, but we have 
thought it prudent for the public interest to express an 
opinion on the main issues, leaving that question undis- 
cussed and only inferentially decided. We are satisfied 
that the act is not void, and that the change it makes in 
the manner of choosing a city treasurer is not in violation 
of the constitution, and recommend that the judgment of 
the district court be affirmed. 


OLDHAM and Epperson, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the: district 
court be 

AFFIRMED. 


STATE, EX REL. WILLIAM G. URE, APPELLEE, V. JOHN C. 
DREXEL, COUNTY CLERK, ET AL., APPELLANTS. 

. STATE, EX REL. EMMET G. SOLOMON, APPELLEE, V. JOHN C. 

DREXEL, COUNTY CLERK, ET AL., APPELLANTS, 


Firep Apri 5, 1906. Nos. 14,593, 14,594. 


APprAL from the district court for Douglas county: 
WILLIAM A. REDICK, JUDGE. Affirmed. 


Fawcett &€ Abbott and W. W. Slabaugh, for appellants. 
John P. Breen and W. H. Herdman, contra. 


AMES, C. 


These cases arose under chapter 46, laws of 1905, by 
which it was attempted to extend for definite periods the 
terms of office of two of the county commissioners of 
‘Douglas county. At the expiration of the terms for which 
said commissioners had been elected, the appellees applied 
to the district court for Douglas county for writs of man- 
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damus to compel the printing of their names as candidates 
upon ballots to be voted at a primary election of the re- 
publican party in that county. The court held the act to 
be void in the particular mentioned and granted the writ. 
The respondents appealed. The case is ruled by State v. 
Plasters, 74 Neb. 652. No useful purpose would be ac- 
complished by repeating here the reasons there adduced. 
It is recommended that the judgments be affirmed. 


OLDHAM and EPPERSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgments of the district 
court be- 

AFFIRMED. 


UNITED STATES FIDELITY & GUARANTY COMPANY V. HENRY 
RIECK. 


Fivep Apnit 5, 1906. No. 14,159. 


Foreclosure: APPEAL: SUPERSEDEAS. A surety on a waste bond given 
to supersede an order of confirmation of sale in a foreclosure 
proceeding is not liable to the mortgagee, nor to the purchaser at 
the sale, for taxes assessed against the property pending the 
final confirmation of the sale in the supreme court. 


Error to the district court for Douglas county: WIL- 
LIAM A. REDICK, JUDGE. Reversed and dismissed. 


McGilton, Gaines & Storey, for plaintiff in error. 
Charies Battelle and William Baird & Sons, eontra. 


OLDHAM, C. 


This was an action by the purchaser at a mortgage 
foreclosure sale against the surety on an appeal bond to 
recover the amount of the taxes which accrued pending 
the appeal from the order of confirmation in the supreme 
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court. There was a judgment for the plaintiff in the court 
below, and to reverse this judgment defendant brings error 
to this court. 

The sole question presented is whether or not the sure- 
ties on a bond for appeal from a confirmation of a sale 
of real estate are liable for the taxes assessed against the 
property pending the appeal. The condition of the bond 
for appeal in such cases, before the amendment of 1903, 
was that, if the defendant “will prosecute such appeal 
without delay, and will not during the pendency of such 
appeal commit, or suffer to be committed, any waste” on 
the real estate in controversy, then this obligation to be 
void, otherwise to remain in full force and effect. The 
bond was executed on the 6th day of March, 1901, and on 
December 3, 1902, this court affirmed the order of the dis- 
trict court. When the mandate was returned the pur. 
chaser at the sale received his deed, anc paid the taxes 
which had accrued pending the appeal, and brought this 
action against the surety on the bond to recover the 
amount of the taxes so paid. There was no allegation 
that the appeal was not prosecuted diligently, the sole 
contention being that defendant is liable for waste be- 
cause of his failure to pay taxes pending the appeal. 

In determining the question as to whether or not a 
mortgagor in possession is liable to the mortgagee, or a 
purchaser at a foreclosure sale, for taxes accruing prior 
to the final confirmation of the sale, it is necessary to de- 
termine the rights and liabilities of each to the other 
under the laws of this state. Im the first place, it is 
the property and not the person that is liable for taxes on 
realty in this state. In the second place, in this state a 
mortgage is treated as a security for the debt, and the 
title to the real estate remains in the mortgagor until 
final confirmation of the sale. Both of these propositions 
are too well established to require the citation of any 
authorities, so that if there be any liability to the plain- 
tiff on the appeal bond declared upon it is for a breach of 
the condition against waste pending the appeal, or, stated 
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differently, because the failure to pay taxes by the 
mortgagor while in possession pending the final confirma- 
tion of the sale constitutes a permissive waste of the in- 
heritance. The term waste, as used in the statute, and 
in the bond given in conformity with the provisions of 
the statute should be construed according to its ac- 
cepted legal significance. In 1 Blackstone, Commentaries 
(Chitty’s ed.), p. *284, the definition of the term is: 
“Waste is a spoil or destruction in houses, gardens, trees, 
or other corporeal hereditaments to the disherison of him 
that hath the remainder or reversion in fee simple or fee- 
tail.” In 4 Pomeroy, Equity Jurisprudence (3d ed.), 
sec. 1348, the term is defined as follows: ‘Waste is the 
destruction or improper deterioration or material altera- 
tion of things forming.an essential part of the inheri- 
tance, done or suffered by a person rightfully in pos- 
session by virtue of a temporary or partial estate—as, 
for example, a tenant for life or for years.” In 1 Wash- 
burn, Real Property (4th ed.), p. *108, it is said: “But 
whatever the act or omission is, in order to its consti- 
tuting waste, it must either diminish the value of the 
estate, or increase the burdens upon it, or impair the evi- 
dence of title of him who has the inheritance. Waste, 
in short, may be defined to be whatever does a lasting 
damage to the freehold or inheritance, and tends to the 
permanent loss of the owner of the fee, or to destroy or 
lessen the value of the inheritance.” An action to re- 
cover for waste, within the meaning of any of these gen- 
erally accepted definitions, must be brought by the owner 
of the fee for some act of omission or commission done 
by one in possession under an inferior estate, or by a 
mortgagee or other lien holder to protect his security, 
or recover for an injury thereto, where the security would 
be or is rendered inadequate by the commission of such 
waste. Now, while the mortgagor remained in posses- 
sion of the mortgaged premises pending the final con- 
firmation of the sale, he was then holding as owner of the 
fee, with a right to redeem at any time before the sale 
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was finally confirmed and the deed ordered, and his posi- 
tion toward the mortgagee and the purchaser at the fore- 
closure sale was that of a debtor to a creditor, and not 
that of one in possession by an inferior estate to the re- 
mainderman or the owner of the inheritance. 

If the security was inadequate the plaintiff had his 
remedy by application for a receiver to collect the rents 
and profits of the mortgayed premises pending the final 
determination of the appeal. But, instead of availing 
himself of this remedy, he has chosen to sue the surety 
on the appeal bond for a breach of the conditions against 
waste, and, in our view, he cannot recover, because the 
action of waste must be founded upon the violation or 
nonperformance of some duty or obligation that the per- 
son in possession owes to the owner of the inheritance. 
A tenant for years might by the terms of his lease owe 
the duty of paying taxes to the landlord, but in the absence 
of a stipulation to that effect in the lease such duty would 
not attach. Between the remainderman and a tenant for 
life it is universally held that it is the duty of the tenant 
for life to pay the taxes on the inheritance, and that on 
the neglect of the tenant for life to do so an action in 
the nature of waste may be maintained against him by 
the remainderman. This right, however, is founded on 
the reciprocal duties existing between a tenant for life 
and the owner of the inheritance. But, as before pointed 
out, the relationship of remainderman and tenant of an 
inferior estate does not exist between mortgagee and 
mortgagor under the laws of this state. In Kersenbrock 
v. Muff, 29 Neb. 530, it was held that the mortgagee could 
not maintain a personal action against the mortgagor for 
taxes paid by the mortgagee. The opinion says: 

“While the payment under the mortgage created a lien 
in favor of the plaintiff on the mortgaged premises for 
the amount, it did not establish the relation of debtor and 
creditor. The mortgagee cannot look beyond the land 
and enforce the amount paid for taxes by a personal 
judgment against the mortgagors.” 
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This conclusion is supported by the holdings in Clark 
é& Leonard Investment Co. v. Way, 52 Neb. 204, and 
Woodworth v. Northwestern M. L. Ins. Co., 185 U.S. 354. 

We therefore recommend that the judgment of the dis- 
trict court be reversed and the cause remanded, with di- 
rections to the court below to dismiss the plaintiff’s peti- 
tion. 


AMES and EPPERSON, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded, with directions 
to the court below to dismiss the plaintiff’s petition. 


REVERSED. 


Herpert BF. Taybtor v. W. L. HUNTER ET AL. 
Fitep Aprit 5, 1906. No. 14,271. 


Error: Review. Where an examination of the pleadings filed and the 
evidence offered in support thereof shows that the party complain- 
ing procured a judgment more favorable to him than the law and 
the evidence warranted, we will not, at his request, examine al- 
leged errors of the trial court in receiving testimony and in giving 
and refusing instructions. 


Error to the district court for Lancaster county: AL- 
BERT J. CORNISH, JUDGE. Affirmed. 


-Joshua Palmer, F. I. Foss and R. D. Brown, for plain- 
tiff in error. 


Frederick Shepherd, contra. 


OLDHAM, C. 


This was an action for damages for fraud and deceit al- 
leged to have been practiced upon plaintiff by the defend- 
ants in selling him three and one-half shares of the capital 
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stock of the Hunter Printing Company, the material al- 
legation being that no such company was ever legally in- 
corporated, and that this fact was well known to the de- 
fendants, who falsely represented to the plaintiff that the 
Hunter Printing Company was legally incorporated under 
the laws of the state of Nebraska. Defendants answered 
with a general denial and other special defenses not neces- 
sary to be set forth in view of the conclusion about to be 
reached. There was a trial of the issues to the court and 
jury, and a verdict and judgment for plaintiff in the sum 
of $47. To reverse this judgment plaintiff brings error to 
this court. 

The evidence contained in the bill of exceptions shows 
that, for several years before the purchase of the shares 
of stock alleged upon, plaintiff had been in the employ of 
a printing company managed by defendant Hunter; that 
the name and control of the company had changed several 
times during the course of his employment; that, some 
years before the sale of the stock complained of, the com- 
pany -had been duly and legally incorporated under the 
name of the Lillibridge-Hunter Printing Company, with 
a capital stock of $15,000; that under this name it had 
‘continued in business until Lillibridge sold his shares of 
stock in the corporation to defendant Hunter. At the 
time of this sale and transfer of stock, the minutes of the 
corporation show that the name was changed from the 
Lillibridge-Hunter Printing Company to the Hunter 
Printing Company. The amended articles of incorpora- 
tion, however, were never filed for record with either the 
secretary of state or the county clerk of Lancaster county. 
The stock certificate sold and delivered to plaintiff had 
been printed as a certificate of stock in the Lillibridge- 
. Hunter Printing Company, but when delivered to plain- 
tiff the name Lillibridge was scratched out with a pen 
and the name Hunter Printing Company left in the cer- 
tificate. Afterwards the articles of incorporation were 
amended and the amended articles filed, changing the name 
of the corporation to the Hunter-Woodruff Printing Com- 

23 
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pany and increasing the capital stock from $15,000 to 
$25,000. And still later the articles of incorporation were 
again amended, changing the name from the Hunter- 
Woodruff Printing Company to the Woodruff-Collins 
Printing Company, and increasing the capital stock from 
$25,000 to $50,000. 

It appears that the stock was purchased while plaintiff 
was in the employ of the company under the management 
of defendant Hunter; that at that time plaintiff was re- 
ceiving $12 a week for his services in the company. Mr. 
Hunter offered to raise his wages to $15 a week, and to re- 
serve $3 a week to be credited to him on the purchase of 
the stock in the corporation, if he would remain in its 
employ. He continued in the employ of the company 
until the amount of stock due him was four and one-half 
shares of the par value of $100 a share. He then quit © 
the employ of the company and accepted a position in 
Chicago, Illinois. When he left for his new position he 
traded one of his shares of stock to M. Hunter, and re- 
tained the three and one-half shares, on which this suit 
was founded. After plaintiff had gone to Chicago the 
articles of incorporation were amended and the name 
changed to the Hunter-Woodruff Printing Company, and 
plaintiff was given an additional one and one-half shares 
of the Hunter-Woodruff Printing Company stock as a 
dividend, which he still retains. The three and one-half 
shares of the Hunter stock were carried on the books of the 
new company to his credit, and a four per cent. dividend 
on his five shares of stock was paid him, and received and 
retained by him. After the company had again increased 
its capital stock and filed its amended articles of incor- 
poration, changing its name to the Woodruff-Collins Print- 
ing Company, plaintiff returned to Nebraska and tried to 
sell his shares of stock to Mr. Hunter and to Mr. Woodruff. 
Mr. Hunter declined to purchase his stock because he had 
retired from the firm, but offered to try and find a pur- 
chaser for him, if plaintiff would leave the stock in his 
hands. Plaintiff thereupon instituted this suit against 


VoL. 76] JANUARY TERM, 1906. 307 
United States Fidelity & Guaranty Co. v. McLaughlin. 


defendants Hunter and Raker, president and secretary, 
respectively, of the Hunter Printing Company, charging 
fraud and deceit. 

There is not a scintilla of evidence in the record suf- 
ficient to sustain any charge of either fraud or deceit 
against either of these defendants in the transaction. Con- 
sequently, the verdict in favor of the plaintiff for $47 waa 
a pure gratuity to him. It is not complained of by the 
defendants, however, and for that reason it will not be 
set aside. Plaintiff’s cause of action, if any, is one for 
an accounting with the Woodruff-Collins Printing Com- 
pany for his proportionate share of the stock and dividends 
in that corporation. The fact that he is entitled to no 
relief whatever under the allegations and proof in the 
case at bar renders further examination of the alleged 
errors at the trial unnecessary. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


AMES and EppxRsON, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


UnITED STATES FIDELITY & GUARANTY COMPANY V. WIL- 
LIAM MCLAUGHLIN ET AL.* 


-Fitep Apri 5, 1906. No. 14,184. 


Official Bonds: Construcrion. A bond given for the faithful discharge 
of the duties of one legally entrusted with state and county funds 
is an official bond, and the statutory provisions relative thereto 
enter into and become a part of the contract. 


Error to the district court for Lancaster sonny: AL- 
BERT J. CORNISH, JUDGE. Affirmed. 


* Rehearing allowed. See opinion, p. 310, post. 
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-O. B. Polk and R. 8. Mockett, for plaintiff in error. 
Td. Doyle, contra. 


EPPERSON, C. 


From January, 1900, until January, 1902, the defendant 
in error, McLaughlin, was the county treasurer of Lancas- 
ter county, and at the beginning of his term appointed one 
Edgar Waugh an assistant in his office. Waugh was re- 
quired by his principal to execute the bond herein sued 
on, with the plaintiff in error as surety, whereupon he 
entered upon the duties of the position, and was au- 
thorized to sign and issue official tax receipts in the name 
of his principal, and in fact to perform all the official 
duties of the county treasurer except to sign checks.. The 
bond fixes the maximum liability of the obligors at $1,500, 
and contains the following preamble and conditions: 
“Whereas Edgar Waugh of Denton, Nebraska, hereinafter 
called the employee, has been appointed to the position of 
deputy treasurer in the service of William McLaughlin, 
treasurer Lancaster county, Nebraska, hereinafter called 
the employer, and has been required to furnish bond for his 
honesty in the performance of his duties in the said posi- 
tion. * * * Now, therefore, * * * the company shall 
* * * make good and reimburse to the employer all and 
any pecuniary loss sustained by the employer * * * by 
any act of fraud or dishonesty on the part of said em- 
ployee in connection with the duties of the office or posi- 
tion herein before referred to, and occurring during the 
continuance of this bond or any renewal thereof, and dis- 
covered during said continuance or within six months 
thereafter.” This bond and a renewal thereof covered a 
period of two years ending in January, 1902, during which 
time Waugh dishonestly appropriated sums aggregating 
$4,000 collected by him by reason of his position. His 
dishonesty was not discovered until 1904, and when the 
amount embezzled was ascertained defendant in error 
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paid the amount thereof to the county treasurer of said 
county. 

Plaintiff in error contends that the condition in the 
bond, limiting its liability to such wrongs of the employee 
as shall be discovered within six months from the ex- 
piration of the time covered by the bond, is effective as a 
limitation upon its liability. The soundness of this prop- 
osition, in our opinion, depends upon the nature of the 
‘position held by the employee, which in fact governs the 
character of the bond. If the instrument is not an offi- 
cial bond, then it seems that the contention of the plaintiff 
in error is correct. On the other hand, if it is an official 
bond, then the statutory provisions enter into and become 
a part of the contract, imposing upon th: surety all the 
statutory obligations incident to the contract. 

Counsel for plaintiff in error in his briefs nd oral 
argument contended that the bond was personal, given 
for the benefit of defendant in error, and that it was never 
required nor recorded as an official bond, and that Waugh 
was not in fact a deputy treasurer. Waugh was not 
the chief assistant in McLaughlin’s office, nor was he 
officially designated as deputy treasurer. He was, how- 
ever, an assistant or clerk authorized to act for and in 
the name of his principal, intrusted with the duty of 
handling public funds. He was a public officer. Section 
21, ch. 10, Comp. St. 1905, contains the following pro- 
vision: “Any officer or person who is intrusted with funds 
belonging to the state or any county thereof, which may 
come into his posession by an appropriation or otherwise, 
shall be responsible for the same upon his bond, and when 
any officer or person is intrusted with any such funds 
and there is no provision of law requiring him to give a 
bond in a certain specified sum, he shall give bond in 
double the amount of the sum so intrusted to him, which 
* * * in case of county funds * * * — shall be ap- 
proved by the county commissioners and deposited in the 
county clerk’s office.’ The bond in controversy was given 
for the faithful performance of the duties of one who was 
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intrusted with funds belonging to the state and county. 
The rules governing such instruments are the statutory 
provisions fixing the liability of public officers, and the law 
pertaining thereto enters into and becomes a part of the 
contract. Holt County v. Scott, 53 Neb. 176. Under 
chapter 10 of the Compiled Statutes sureties on an official 
bond are liable to the person wronged by the officer’s un- 
lawful conduct discovered within the period of the limita- 
tion for actions thereon. The provision in the bond here in 
controversy, which purports to excuse the obligors from lia- 
bility for wrongs not discovered within six months after the 
expiration of the time, is of no effect. By reason of the bond 
Waugh was given the official position he held, with all the 
benefits thereof, and with the opportunity, which otherwise 
he would not have had, to convert the public funds to his 
own use. The plaintiff in error, as surety upon said bond, 
was by its terms estopped from denying that Waugh was 
a public officer; that the bond was not payable to the 
proper party; and that it was not approved by the county 
commissioners as provided by law. Holt County v. Scoit, 
53 Neb. 176; Pazton v. State, 59 Neb. 460. 

There is no error in the record, and we recommend that 
the judgment of the district court be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


is . AFFIRMED, . 


The following opinion on rehearing was filed October 
18, 1906. Judgment of affirmance adhered to: 


1. Official Bonds: Estorret. In an action on a bond, given to the 
county treasurer by one in his employ, to recover for a default 
in the transaction, as deputy, in the name of the treasurer, of 
business pertaining to the treasurer’s office, a recital in the bond 
that the principal is deputy treasurer in the service of the treas- 
urer of the county will estop the sureties on the bond to deny 


that he was in fact such deputy treasurer and that the bond 
was an official bond. 
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: Construction. A clause in the bond of a deputy county 
treasurer, which. limits the right of action thereon, for default of 
the deputy treasurer, to such default as shall be discovered dur- 
ing the continuance of the bond or within six months thereafter, 
cannot be enforced. 


SEDGWICK, C. J. 


In the oral argument which was allowed upon the mo- 
tion for rehearing, and in the brief filed in support of the 
motion, it was strenuously contended that the bond sued 
upon is not an official bond. In the former opinion herein 
it is said that whether the condition in the bond limiting 
its liability to such wrongs of the employee as shall be 
discovered within six months from the expiration of time 
covered by the bond is effective as a limitation of lia- 
bility “depends upon the nature of the position held by 
the employee, which in fact governs the character of the 
bond. If the instrument is not an official bond, then it 
seems that the contention of the plaintiff in error is cor- 
rect.” Upon a reinvestigation of the record we do not 
find it necessary to determine that question. There ap- 
pears to be some merit in the contention that such a limita- 
tion would not be enforced even in a private contract. 
The object of the limitation appears to be to secure to 
the obligor in the contract an opportunity to investigate 
the circumstances of the alleged default within a short 
time after its occurrence. It does not in direct terms limit 
the time in which the action may be brought. If the fraud 
or dishonesty of the employee is discovered within the time 
specified, action may be brought thereon at any time within 
the limitations of the statute. Whether this amounts to 
an attempt to deprive the courts by contract of jurisdic- 
tion to enforce the terms of that contract, or to adjudicate 
the damages caused by its breach, is a question that it does 
not appear to be necessary to determine in this case. 

We think that it was correctly determined in the former 
opinion that the defendant is not in a position to con- 
tend that the contract in suit is a private bond. It ap- 
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pears that the bond was never filed with or approved by 
the county board. It was not made payable to the county, 
that is, the county was not named as the obligee in the 
bond; and, also, it appears from the evidence that one 
McGuire was duly appointed deputy county treasurer, 
and gave a bond as such which was approved by the county 
board, and took the oath of office and was duly qualified. 
He appears to have succeeded one Manley, who apparently 
acted as deputy for a few months of the first part of Mr. 
McLaughlin’s term. The statute provides that the county 
treasurer may have a deputy, and if this statute should 
be construed as limiting the county treasurer to one 
deputy, and if it appears that Mr. Waugh was appointed 
after these deputies were qualified, and the validity of his 
appointment was brought directly and not collaterally in 
question, his right to act as such deputy might reasonably 
be questioned. The bond in suit recites that “Edgar 
Waugh * * * has been appointed to the position of 
deputy treasurer in the service of William McLaughlin, 
treasurer, Lancaster county, Nebraska, * * * and has 
been required to furnish a bond for his honesty in the 
perforntance of his duties in said position.” The evidence 
shows that his employment was confined wholly to the 
duties of the office of county treasurer. He performed 
every duty that the county treasurer could perform with 
the exception of signing checks upon the bank account of 
the treasury. As a part of such duties he collected the 
taxes, the conversion of which to his own use constituted 
the default for which the action is brought. He gave 
the taxpayers receipts for their money, which he executed 
in the name of the county treasurer, signing himself as 
deputy. The bond plainly contemplated that he should 
perform such services, and the recital in the bond that he 
was to perform such services as deputy treasurer would 
estop the sureties upon the bond to deny that he held 
such a position. The surety cannot be heard now to as- 
sert aS a defense that Waugh was under these circum- 
stances a second deputy and that the treasurer had no 
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authority to appoint such second deputy. Mr. McLaugh- 
lin made good to the county the loss caused by Waugh’s de- 
falcation. If he had not done so, there could be no doubt 
that the county might have maintained an action upon this 
bond, executed in the name of its treasurer to secure the 
safety of the county funds. 

The question of the proper construction of the clause 
“and discovered during said continuance or within six 
months thereafter,” in view of the other conditions and 
the manifest purpose of the undertaking, has been much 
discussed. The statute prescribes the conditions of bonds 
to be given by deputy county treasurers. Section 20, ch. 
10, Comp. St. 1905, provides: “Deputies shall, except as 
otherwise especially provided, give bonds in the same man- 
ner and for the same sum as their principals.” Section 
12 of the same chapter provides: “All official bonds shall 
be obligatory-upon the principal and sureties, for the 
faithful discharge of all duties required by law of such 
principal, for the use of any persons injured by a breach 
of the condition of such bonds.” Section 3 requires that 
bonds of county officers must be “with such conditions as 
required by this act, or the law creating or regulating the 
duties of the offics.”’ Actions on official bonds may. be 
brought within ten years after the cause of action accrues. 
Code, sec. 14. The policy of the law undoubtedly is to 
require the deputy treasurer to give a bond protecting the 
public against his default, if discovered, and action be 
brought thereon within the time limited by the statute. 
A provision in such a bond, which is in violation of: the 
statute, and requires an official duty of the officer which is 
not required by law, and places a limitation upon the right 
of action given by the statute, is against public policy, 
and void. In Fidclity & Casualty Co. v. Consolidated Nat. 
Bank, 71 Fed. 116, which was upon a bond containing sim- 
ilar provisions, the defalcation was discovered within six 
months after the term for which the bond was given had 
expired, the construction and force of this clause of the 
bond was therefore not involved. The bond contained the 
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further provision: “That any claim made under this bond 
or a renewal thereof, shall embrace and cover only for acts 
and defaults committed during its currency, and within 
twelve months next before the date of the discovery of 
the act or default upon which such claim is based.’ The 
trial court appears to have recognized the validity of this 
clause of the bond, and the circuit court of appeals as- 
sumes its validity in discussing errors assigned in the 
giving of an instruction. The action was upon a private 
bond; and whatever view we might take as to the effect of 
such a clause in the bond of an employee of a bank, we can- 
not recognize the case as giving a proper construction of 
the official bond of a deputy county treasurer under our 
statutes. 

We think our former conclusion is right, and it is 
adhered to. 

AFFIRMED. 


MARYLAND CASUALTY COMPANY VY. BANK OF MURDOCK. 
Frzp Aprit 5, 1906. No. 14,204. 


1. Appearance. A written offer to confess judgment in favor of the 
plaintiff, filed by the defendant in an action to recover money, 
is a general appearance which will give the court jurisdiction over 
the person of the defendant. 


2. Evidence examined, and held sufficient to justify the trial court in 
submitting the case to the jury. 


Error to -the district court for Cass county: PAUL JES- 
SEN, JUDGE. Affirmed. 


Montgomery & Hall, for plaintiff in error. 
C. 8. Polk, contra. 


EPPERSON, C. 


This was an action instituted by the defendant in error, 
hereafter called plaintiff, against the plaintiff in error, 
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hereafter called defendant, in the district court for Cass 
county upon a contract of indemnity or policy of insur- 
ance against burglary. The process which the plaintiff 
relied on waS a Summons served on the auditor of public 
accounts. A special appearance was filed by-the defend- 
ant, which was overruled, and the same objectionable serv- 
ice was alleged in the answer. However, prior to the 
filing of the answer, the defendant filed a written offer to 
confess judgment for $25. 

The first question for our consideration is whether or 
not the offer to confess judgment was a general appear- 
ance or a submission to the jurisdiction of the court. The 
offer was filed for the purpose of saving costs to the de- 
fendant in the event that the final adjudication would 
result in the recovery of no greater sum, and for this pur- 
pose the defendant thereby invoked the power of the 
court. The party filing an offer to confess judgment 
recognizes the authority of the court to render judgment 
for the amount due on the cause presented. As the de- 
fendant thus entered a general appearance we deem it 
unnecessary to consider the defendant’s objections to the 
process. 

By the contract defendant indemnified plaintiff against 
damages to its bank building or contents by burglars, and 
also against loss of money abstracted by burglars making 
entry into a certain safe by the use of tools or explosives 
directly thereupon. On the night of the 25th of January, 
1904, and during the time covered by the contract, burg- 
lars entered plaintiff’s building, and damaged the same to 
the extent of $25, and abstracted from the safe described 
in the contract money amounting to $1,489.30. The de 
fendant acknowledged its liability for the $25 damage 
committed to the premises, but denied liability for the 
money stolen, alleging that the safe from which the money 
was abstracted was not entered by the use of tools or ex- 
plosives directly thereupon. 

The question tried was whether or not the snaseiete re- 
sorted to the use of tools applied directly upon the safe. 
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The officer in charge of the bank testified that on the even- 
ing preceding the night of the burglary he locked the safe 
by a time lock, and no evidence was given directly to the 
contrary. It was the uncontradicted evidence that, if the 
safe had been locked, it could not have been opened, except 
by the use of tools or explosives. The defendant argues 
that, as the safe presented no marks or other signs of 
violence applied thereto, it necessarily results that the safe 
had not been locked, as the bank officer testified, and there- 
fore no tools or explosives had been used. There was 
some evidence indicating that it was possible to open the 
safe in controversy by striking the same with a heavy 
hammer or other instrument after changing it to a certain 
position, and this evidence was sufficient, in our opinion, 
to submit to the jury, and for this reason the court did not 
err in refusing to instruct the jury to return a verdict for 
the defendant. We are not called upon to decide this case 
upon the evidence, for thereby we would usurp the office of 
the jury. We are only required to ascertain whether or 
not the proof adduced upon the trial contains sufficient 
evidence to justify the trial court in submitting the case to 
the jury; and, believing it sufficient, to be consistent, we 
must uphold the verdict. It necessarily follows that the 
court did not err in giving instructions excepted to by de- 
fendant in substance, that the only issues of fact for them 
to try were as follows: First. Was the safe, from which 
it is alleged the money of the plaintiff was taken by burg- 
lars, opened by the use of tools or explosives used directly 
upon said safe? Second. What amount of money, if any, 
was taken from the said safe?—and that they must find 
such facts established by a preponderance of the evidence 
before the plaintiff may recover; and that, if they find 
that the safe in controversy was opened by the burg- 
lars in any other manner except by the use of tools or 
explosives used directly thereupon, then they should re- 
turn their verdict for the defendant. These instructions 
were proper, and, with others not challenged, fairly sub- 
mitted the questions in the controversy to the jury. 


Vou. 76] JANUARY TERM, 1906. 317 


School District v. Cowgill. 


We therefore recommend that the judgment of the 
district court be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


ScHOOL DISTRICT, APPELLANT, V. JENNIB COWGILL ET AL., 
APPELLEES. 


Firep Aprixt 5, 1906. No. 14,259. 


1, Injunction: TiTLe To Orrice. The title to public offices, and the 
rights to exercise the functions thereof by persons claiming title 
thereto by election, cannot be determined in a suit for injunction. 


2. An injunction suit cannot be maintained to restrain the teaching 
of school by a qualified teacher under a contract signed by de 
facto officers of the school district. 


APPEAL from the district court for Phelps county: LrEs- 
Lin G. Hurp, Jupep. Affirmed. 


G. Norberg and W. A. Garrett, for appellant. 
A. J. Shaffer and H. M. Sinclair, contra. 


EPPERSON, C. 


This action was instituted in the name of schoo! district 
No. 77 of Phelps county by Homer Fuqua, who claims to 
be treasurer of said school district. He seeks to restrain 
the defendant Mrs. Cowgill from teaching the school, and 
the defendants Doe and Hornbeck, respectively, from act- 
ing as treasurer and moderator of that school district. 
Upon the institution of the suit a temporary order of in- 
junction was issued, which upon trial was dissolved, and 
the plaintiff’s action dismissed, Defendants introduced in 
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evidence a contract signed by Mrs. Cowgill, as teacher, and 
by her codefendants as treasurer and moderator, respect- 
ively, which contract provided for an eight months’ school. 
Under the terms of the contract Mrs. Cowgill taught the | 
school five weeks, when this suit was instituted. The 
defendants Doe and Hornbeck, who signed the contract 
for the school district, claim their offices by reason of an 
election thereto at the annual school district meeting of 
1904. The evidence shows that they were elected to these 
offices without objection by viva voce vote, declared elected 
and qualified. Doe gave his official bond to the director, 
who made no objections to the sufficiency thereof, and 
Hornbeck filed with the director his written acceptance. 
About two months later, at a special meeting in which 
six electors participated, one Hottenstein was chosen mod- 
erator. The electors present also elected a treasurer, who 
did not attempt to qualify. Later the director and Hot- 
tenstein appointed Fuqua treasurer. He filed a bond, and 
now claims that he is the treasurer of said school district, 
contending that the defendants Doe and Hornbeck are not 
the officers they claim to be, because elected by viva voce 
vote, instead of by ballot as provided in sec. 1, subd. III, 
ch. 79, Comp. St. 1903. 
The director of the district refused to recognize Doe and 
Hornbeck as officers, and refused to cooperate with them 
in attending to the business of the school district, and for 
this reason, if in fact they were the legally qualified treas- 
urer and moderator, the contract they made with the de- 
fendant Mrs. Cowgill was legal. We are therefore expected 
to determine in this an injunction suit whether or not the 
contracting officers, when they executed the contract, were 
legally authorized so to do. In other words, to have 
granted the plaintiff’s petition, the trial court would have 
been required to inquire collaterally as to the right of the 
contracting officers to exercise the function of the offices, 
and to have found that they were not such officers. Mr. 
Fuqua, who is prosecuting this suit, claims the office of 
treasurer by an appointment from the director and moder- 


o 
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ator. The evidence discloses the fact that two persons 
claim the office of moderator. If Mr. Hottenstein was not 
moderator, then Fuqua’s appointment was void, and plain- 
tiff would have no standing in court. These problems can- 
not be solved in an injunction suit. In 2 High, Injunc- 
tions (4th-ed.), sec. 1812, we find the following: “No 
principle of the law of injunctions, and perhaps no doc- 
trine of equity jurisprudence, is more definitely fixed or 
more clearly established than that courts of equity will not 
interfere by injunction to determine questions concerning 
‘the appointment or election of public officers, * * * 
such questions being of a purely legal nature, and cogniz- 
able only by courts of law. A court of equity will‘not per- 
mit itself to be made the forum fer determining disputed 
questions of title to public offices, or for the trial of con- 
tested elections, but will in all such cases leave the claim- 
ant of the office to pursue the statutory remedy, if there be 
such; or the common law remedy by proceedings in the 
nature of a quo warranto.” In the case of Burke v. Leland, 
51 Minn. 355, the supreme court of Minnesota refused to 
entertain an action for injunction to restrain persons 
assuming to act as members of the village council, the 
plaintiff claiming that such persons had not been duly and 
lawfully elected. That court said: 

“Jt is well settled that the question of their title to the © 
office, and right to exercise its functions, cannot be deter- 
mined jn a suit for an injunction or in mandamus proceed- 
ings, State v. Williams, 25 Minn. 340. The defendants 
could only be restrained from the performance of acts 
shown to be unlawful or unauthorized, if attempted to be 
performed by a lawfully elected council.” 

But plaintiff contends that the acts of defendant, Mrs. 
Cowgill, in teaching and using the schoolhouse for school 
purposes, assisted by her codefendants, amounted to a con- 
tinuing trespass, and therefore it is entitled to the restrain- 
ing order. But whether or not they are trespassers de- 
pends upon their rights to the. offices they claim, and, as 
above stated, that question cannot be inquired into in this 
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action. If Mr. Fuqua desired seriously an adjudication of 
the rights of the parties claiming the offices, he should have 
resorted to the remedy provided by statute in a direct pro- 
ceeding, wherein the necessary parties were made litigants. 
The defendant, Mrs. Cowgill, who is a qualified teacher, 
presented as a defense a contract signed by officers, who 
were able to and did put her in possession of the school- 
house for school purposes, and who claim the offices by an 
election at the annual meeting. If not officers de jure they 
were de facto. Proof of the contract was a sufficient de- 
fense to the plaintiff’s action as to the defendant Mrs. 
Cowgill. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


AMES and OLDHAM, CC., concur, 


By the Court: For reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. SEVERAL PARCELS OF 
LAND ET AL., APPELLANTS. 


Firep Aprit 56, 1906. No. 14,261. 


1. Cities: SmewaLKs: Notice: Evmence. Proof by affidavit required 
by a city ordinance of the publication of a notice to nonresident 
property owners to construct sidewalks is not conclusive; but 
the fact of publication may be proven by other evidence. 


2. Sidewalks: ASSESSMENTS: DeEFECTIVE Notice. Under a city ordi- 
nance providing that the city council may cause the construction 
of certain sidewalks along the street line of lots belonging to 
nonresidents and assess the costs thereof to the property, if the 
game were not constructed by the owner within 15 days after | 
the publication of a notice to him, the city council obtained the 
right to construct such improvements and assess the costs thereof, 
even though the notice named a date for the construction thereof 
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by the owner less than 15 days subsequent to the last publication. 
The provisions of the city charter and ordinances become a part 
of the notice, and the property owner is bound thereby. 


APPEAL from the district court for Douglas county: 
ALEXANDER ©. TROUP, JUDGE. Affirmed. 


O. C. Redick, for appellants. 


W. W. Slabaugh, John P. Breen and W. H. Herdman, 
contra. 


EPPERSON, C. 


The proper authorities instituted an action in the dis- 
trict court for Douglas county under the scavenger laws of 
1903 for the sale of several tracts of land for the payment 
of state and county taxes, and the general and special 
taxes levied for municipal purposes by the city of Omaha. 
Among the tracts of land are several lots belonging to the 
appellant, who filed his answer in the district court, object- 
ing to the sale of his property for the payment of certain 
special taxes levied thereon by the city council. Ordinance 
4,244 of the city of Omaha established a mode of procedure 
for the construction of sidewalks in said city. It provided 
in substance that, whenever the city council and mayor 
deemed it expedient, they could require the construction 
of sidewalks in front of or adjacent to any premises, along 
any street in the city, by resolution; that upon the passage 
of a resolution, notice should be served on the owner of the 
premises adjacent to or abutting such sidewalk; and that 
said notice should state that after the expiration of 15 days 
from the service thereof the sidewalk ordered to be laid 
would be laid by the contractor holding a contract with 
the city of Omaha and that the costs of the laying of such 
sidewalk would be assessed upon the property described. 
In the event that the owner was a nonresident of the city 
of Omaha, the ordinance provided that such notice should 
be published in the official papers of the city for ten days, 

24 
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and made it the duty of the board of public works to cause 
affidavits to be made of the service of the notice, and to 
carefully preserve the same in the office of the city board. 

At the time of the construction of the sidewalks in con- 
troversy, appellant was a nonresident of the city of Omaha. 
The affidavit showing publication of notice to appel- 
lant indicated that it had been published but six days, and 
this appellant contends is conclusive as to the publication. 
Neither the statute nor the ordinance makes it necessary 
as a condition precedent to the construction of the side- 
walks by the city, nor the taxation of the property, that 
the proof of publication be filed; the ordinance does pro- 
vide that the affidavit shall be filed and preserved in the 
office of the board of public works, but.it was the publica- 
tion of the notice, and not the filing of the affidavit, which 
conferred jurisdiction upon the city authorities to con- 
struct the sidewalk and levy the taxes complained of. The 
affidavit was presumptive evidence, but not conclusive as 
to the publication of the notice. The ordinance provided 
a mode which is sufficient, but not exclusive. The rule as 
to notices required by city ordinances is no more stringent 
than the rule governing notices required by statutes. In 
the case of Larimer v. Wallace, 36 Neb. 444, it is held: 
“Proof by affidavits of posting public notices is not ex- 
clusive. The statute merely provides a mode which is suf- 
ficient, but does not provide that it shall supersede all other 
forms of proof.”? And as the evidence introduced by the 
appellee shows the publication of the notice for the time 
required by the ordinance, we are convinced that the fail- 
ure to file the affidavit with the city authorities as pro- 
vided by the ordinance does not constitute a reason for 
declaring that the city council was without jurisdiction to 
levy the tax. . 

The last publication of the notice was on November 3, 
and notified the appellant that he would be required to 
construct a sidewalk on or before November 9, or that the 
city authorities would construct the same as provided by 
law, and levy a special assessment upon his lots to pay the 
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costs thereof.. The ordinance provided that the improve- 
ments should be made by the city authorities after the ex- 
piration of 15 days from the giving of the notice, and, on 
account of this irregularity as to time, appellant claims 
that the notice is insufficient to give the city authorities 
jurisdiction to levy the special taxes. One section of the 
ordinance made it the duty of the owner of the premises to 
construct the sidewalk within 15 days after the service or 
publication of the notice so to do. The proof shows that 
the city did not order the sidewalk constructed until 30 
days later than the last publication. This is analogous to 
the case of Hddy v. City of Omaha, 72 Neb. 550, modified 
on rehearing, 72 Neb. 559. In that case this court had 
under consideration a notice required by an ordinance 
providing that the publication should give a 30 days’ no- 
tice; the notice construed recited that the thirty days 
would expire on a day, less than 30 days subsequent to the 
publication. Upon rehearing the court said: 

“Appellant now argues that, though the notice informed 
the property owners that the 30 days would expire at noon 
on August 31, this was a mere irregularity, because the 
charter, the ordinance and the notice itself informed them 
that they had 30 days from the publication of the notice 
within which to designate said material; citing Armstrong 
v. Middlestadt, 22 Neb. 711, and Scarborough v. Myrick, 
47 Neb. 794. We are of the opinion that this argument is 
sound. That if, in fact, 30 days had elapsed before the 
council took any action upon the matter, the recital in the 
notice that the time would expire several days before the 
30 days elapsed would be merely an irregularity, and 
would not prevent the council from acquiring jurisdic- 
tion.” : 

Applying this rule to the case at bar, it follows that the 
notice was sufficient to inform the appellant that, in the 
event he did not construct the improvements required 
within the time provided by the ordinance, the city would 
do so and tax his property for the payment thereof. After 
the expiration of 15 days from the last publication the city 
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had the right to and did construct the improvements. It 
necessarily follows that the appellant’s property was liable 
to taxation for the payment thereof, and we recommend 
that the judgment of the district court be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 


court be 
AFFIRMED. 


Otis K. HOLLIDAY Vv. WILLIAM A, MCWILLIAMS. 
Freep Aprry 5, 1906. No. 14,202. 


1. Lands: Sane: Contract: Evipence. The written contract re- 
quired by section 74, ch. 73, Comp. St..1905, may be evidenced 
by letters passing between the parties. 


rf 


: Descrierion. Where such letters contain data from which 
a description of the land placed with an agent for sale or barter 
can be ascertained with certainty, the contract may be enforced. 


Error to the district court for Harlan county: Ep L. 
ADAMS, JuDGE. Reversed. 


John Everson, for plaintiff in error. 


R. L. Keester, contra. 


Durrip, C. 


The petition upon which the plaintiff seeks to recover 
states that in December, 1903, the defendant was the owner 
of a farm of about 520 acres in Platte county, Nebraska, 
and orally represented to plaintiff that he desired to 
trade said farm for town property or a stock of goods; 
that if plaintiff would find for him a trader for said land 
at prices, terms and conditions to be fixed by the defendant, 
and with whom defendant would consummate a suitable 
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exchange, he would pay the plaintiff the sum of $300 as a 
compensation; that the promise was afterwards renewed 
and confirmed by letters and correspondence passing be- 
tween plaintiff and defendant, copies of which are at- 
tached to the petition. It is alleged that plaintiff found a 
trade which was suitable and satisfactory to the defendant 
and that defendant consummated a trade in February, 
1904; that deeds were exchanged between defendant and 
the party furnished by plaintiff, and the exchange of 
properties fully consummated on February 10, 1904. Judg- 
ment is asked for $300 and 7 per cent. interest from Feb- 
ruary 10, 1904. ; 

The letters attached as exhibits are, first, one from plain- 
tiff to defendant dated January 9, 1904, in the following 
words: “W. A. McWilliams, Munroe, Neb. Dear Sir: 
When we were at Burwell you wanted me to look you up a 
trade in our town for your farm and I spoke of J. Egleson 
having a stock of hardware and three storerooms com- 
bined that he might trade. I spoke to Mr. Egleson about it 
and he talked favorable and wanted your address to write 
to you, so when he writes give him what information you 
can and invite him to see what you have and I believe we 
can make a trade with him. Let me hear from you when 
you get word from him and I will see if I can’t get him to 
go and see what you have. If his letter is favorable you 
might send me those photographs of the farm and I could 
show him what the farm looks like. Yours truly, O. K. 
Holliday.” 

McWilliams’ reply to this letter was written from Mon- 
roe, Platte county, Nebraska, under date of January 23, 
1904. After excusing delay, he urges Holliday to get 
his man to go and see the farm, describes the farm as 
being all fenced and cross-fenced, 200 acres under culti- 
vation, 160 acres in hay, mostly alfalfa, balance pasture. 
He then adds: “I will give him a trade and put in my 
land at $50 per acre. We have a mortgage on it that 
amounts to about its cash value. There is 517.70 acres 
according to government patent. This mortgage can be 
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renewed easily. The farm will carry it easily. The ac- 
cretions from the river, mostly covered with grass, nake 
the farm about 530 acres. We want pay for what the 
patent calls for although we have a deed for all. Do 
your best and do it quickly. Have him come up at once 
to see the farm and if he likes it, will go back with him 
and trade with him if I find his property fairly near 
what he says it is, but he must see my farm first and 
see if he wants it or not, as I mean just what I say 
and will trade as I said above. Respectfully, W. A. 
McWilliams. The land is only three miles from the 
county seat.” 

Under date of January 26, 1904, the plaintiff replied to 
this letter, saying that he thought that Mr. Egleson, his 
customer, would visit the land in two or three days. He 
further states that he understood from the talk he had 
with McWilliams that the land was close to Columbus 
and that some hotel there had better be named where 
Egleson could meet McWilliams. He also suggests that 
McWilliams write to Egleson, telling him where he would 
meet him, and to have Egleson write a day ahead. 

In reply to this letter McWilliams wrote the following: 
“Monroe, Platte county, Nebraska. O, K. Holliday, Alma, 
Nebraska. Dear Sir: Please observe closely what I write. 
I have just received a letter from Mr. F. E. Herron. He 
is asking me to pay him a regular commission. Now I 
cannot afford to allow him to come in for a commission for 
I cannot afford to take any less. So if you can handle Mr. 
Egleson and get him away from Herron and get Egleson 
and, bring him up and stop at Clothier Hotel in Columbus, 
wire me at Monroe at least a half day in advance when 
you will be there and I will meet you there, take you to 
see the land and bring you to Monroe where we will 
draw up the particulars. You urge me to go back with 
you and I will go and if his property is fairly near what 
he says it is I will then and there close the deal with him. 
If vou cannot, then notify me by return mail and if you 
will take $100 for your share I will give Herron the other 
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$200 for him to bring him. Let me know without the 
least delay. Land is selling quite often here for $75 per 
acre. The land I am offering is all black sandy loam 
soil. The only thing that can be said is that the farm 
was farmed by a man who was not able to farm it last 
year and of course he could not mow the farm along the 
roads and lanes as he should. When you get him to Mon- 
roe take him to the bank of Monroe and ask Mr. W. Web- 
ster about the land.” 

In reply Holliday wrote under date of January 30, the 
material parts of the letter being as follows: “Now you 
please to pay close attention to what I say and that is this: 
I don’t divide my commission with Mr. Herron or anyone 
else. Mr. Herron is to get his pay from Mr. Egleson as 
he told me he intended to pay him if the deal was made.” 
The letter further states that the writer had seen Egleson 
and that he thought Egleson would visit the land the next 
day. 

Replying to this McWilliams wrote as follows: “TI will 
say in reply to your letter just received, that I will not 
pay any commission to anyoné unless they are able to 
get their man and keep them until the deal is closed and 
they must help to close it. So if you are working Mr. H. J. 
Egleson for me in this deal you must keep at him and 
keep him in your hands and you must stay with him and 
close the deal. I am not offering and do not need any- 
one to work me in this deal or any other. So if you 
have your man put him up and if you are the means of 
making the trade I will pay what we agreed upon. If 
you are not the means of getting the trade with me I will 
pay you nothing. You must earn your money if you want 
it. In other words, you must work the deal through to 
a finish or you have not earned your money.” 

A demurrer was interposed to the petition, which was 
sustained by the court, and, the plaintiff electing to stand 
on his petition, judgment was entered dismissing his case 
and hé has brought the record here for review. Defend- 
ant, in support of his demurrer, relies on section 74, ch. 
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73, Comp. St. 1905, as follows: “Every contract for the 
sale of lands, between the owner thereof, and any broker 
or agent employed to sell the same, shall be void, unless 
the contract is in writing and subscribed by the owner 
of the land and the broker or agent, and such contract 
shall describe the land to be sold, and set forth the com- 
pensation to be allowed by the owner in case of sale by 
the broker or agent.” 

In Bradley v. Bower, 5 Neb. (Unof.) 542, it was held that 
a contract sufficient to mect the requirements of the stat- 
ute above quoted may be created by letters between the 
parties, and may be sufficient though the same papers are 
not signed by both. We are inclined to believe that the 
letters above quoted from are sufficient to show a con- 
tract of agency and the amount of the commission agreed 
upon. It is true that McWilliams does not, in express 
terms, say that he will pay Holliday $300 for finding 
the party with whom he may trade the land, but in one 
of the letters he does say that, if Holliday will take $100 
for his share, he’ will’ give the other $200 to Herron if 
Herron can secure Egleson as a customer—a statement 
in the nature of an admission that $300 was the commis- 
sion agreed upon—and in his last letter he makes a dis- 
tinct and express agreement to pay the commission if 
Holliday is the means of securing a trade. The only ob- 
jection that can reasonably be made to the contract evi- 
denced by these letters is the failure to specifically de- 
scribe the land, and this, we believe, under the holding 
of many courts in cases involving the same principle, is 
not fatal to the plaintiff’s case. In actions brought for 
the specific performance of contracts to convey real estate, 
the land must be described in the contract with such 
clearness and accuracy that it can be. identified and its 
boundaries determined beyond the possibility of future 
controversy; and yet there are many cases in which no 
specific description of the land has been given, where it 
has been referred to in.general terms, in which it has 
been held that the action could be maintained. The rule 
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undoubtedly is that that is definite and certain which 
can be made certain by parol proof which does not con- 
tradict what appears in writing. As stated in Gerrish v. 
Towne, 3 Gray (Mass.) 82: 

“Where general terms only are used to designate the 
subject matter of the agreement or conveyance, or the 
description is of a nature to call for evidence to ascertain 
the relative situation, nature and qualities of the estate, 
then parol evidence is not only admissible, but is abso- 
lutely essential to ascertain the true meaning of the in- 
strument, and to determine its proper application with 
reference to extrinsic circumstances and objects. In such 
cases parol evidence is not used to vary, contradict or con- 
trol the written contract of the parties, but to apply it 
to the subject matter, and thereby to render certain what 
would otherwise be doubtful and indefinite” To the 
same effect is the holding of our own court in Ballou v. 
Sherwood, 32 Neb. 666, and Adams v. Thompson, 28 Neb. 
53; Ruzicka v. Hotovy, 72 Neb. 589. 

It clearly appears from the letters above quoted from 
_ that photographs of the buildings had been taken and that 
the letters were written in view of these photographs. 
The farm is described as located three miles from the 
county seat (Columbus), as fenced and cross-fenced, 200 
acres under cultivation, 160 acres in hay, mostly alfalfa, 
and the balance in pasture; that there are 517.70 acres 
according to government patent, and that by accretions 
from the river there are really 530 acres. From_ this 
data and from the county records, it seems quite clear 
that the land could be fully identified and a specific de- 
scription ascertained. 

We conclude, therefore, that the court erred in sus- 
taining the demurrer to the plaintiff’s petition, and recom- 
mend that the judgment be reversed and the cause re- 
manded, with leave to the defendant to answer if he be.go 


advised. 


ALBERT, C., concurs. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded, with leave to the defendant to answer 
if he be so advised. 

REVERSED. 


A. A. KANNow & SONS v. FARMERS COOPERATIVE SHIPPING 
ASSOCIATION. 


Firep Aprit 5, 1906. No. 14,222. 


1. Contract: Misnomer. The contract upon which suit was brought 
described the plaintiff as Farmers Cooperative Shipping Associa- 
tion of Alma, Nebraska, its true name being Farmers Cooperative 
Shipping Association. Held, That, if a misnomer, it was imma- 
terial under the circumstances, as the record and the circum- 
stances under which the contract was made were conclusive that 
the defendants knew the corporate body with which they con- 
tracted and did business. 1 Thompson, Corporations, sec, 294. 


2. Evidénce. No proof is needed of admitted facts, 


3. : Accounts. An expert accountant may testify to the results 
of an examination and computation of complicated accounts, the 
books, checks or memoranda making up the account being first 
introduced {n evidence. Bee Publishing Co. v. World Publishing 
Co., 59 Neb. 713. 


Error to the district court for Harlan county: Ep L. 
ADAMS, JuDGE. Affirmed. 


Starr & Reeder, for plaintiffs in error. | 
John Everson, contra. 


DuFFieg, C. 


The Farmers Cooperative Shipping Association, a Kan- 
sas corporation, brought suit against A. A. Kannow & 
Sons, alleging in its petition that the parties entered into 
a written contract, by the terms of which the defendants 
were to purchase grain, as agents for the plaintiff, from 
August 10, 1908, to June 1, 1904; that the grain was to 
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be purchased and shipped from Alma, Nebraska, and 

vicinity, under the control and instructions of the plain- 
tiff and at prices fixed from time to time as the occasion 
demanded; that defendants were to receive one and three- 
fourths cents a bushel for the grain so bought and shipped ; 
that this employment continued until September 16, 1903, 
when the same was terminated by the plaintiff, for the 
reason that the defendants, in violation of their contract 
and instructions, wrongfully and corruptly paid sums 
greatly in excess of the amount they were allowed and 
instructed by plaintiff to pay for wheat; that during the 
time of the continuance of the agency defendants pur- 
chased 8,432 bushels and 19 pounds of wheat which was 
paid for by checks drawn by the defendants upon the 
funds of plaintiff in the Harlan County Bank at Alma, 
Nebraska; that checks have been drawn and paid to 
the amount of $4,749.52; that defendants have paid out 
of plaintiff's funds the sum of $373.15 in excess of what 
they were authorized to pay, making a total of $5,122.67 
of plaintiff’s money used by the defendants during their 
employment. It is further alleged that defendants have 
shipped to the plaintiff 6,919 bushels of wheat, of the 
value of 3,726.63 and no more, and that they have con- 
verted to their own use and refused to deliver to the plain- 
tiff the remainder of the wheat so purchased, and have 
refused to repay the plaintiff the sum of $373.15 paid 
out in excess of the amount authorized, all to the plain- 
tiff’s damage in the sum of $1,248.48, for which judg- 
ment is prayed. The contract of agency is in the 
following words: “Alma, Nebraska, July 25, 1903. This 
article of agreement made and entered into the day and 
year above written by and between the Farmers Cooper- 
ative Shipping Association of Alma, Nebraska, and A. A. 
Kannow & Sons, agree to buy, weigh, receive, store and 
ship grain for a compensation of one and three-fourths 
cents per bushel, from the time of the beginning to receive" 
the grain until June 1, 1904. This agreement being made 
subject to approval of C. B, Hoffman, General Manager, 


332 NEBRASKA REPORTS. [VoL. 76 


Kannow & Sons vy. Farmers Cooperative Shipping Ass’n. 


Enterprise, Kansas. A. A. Kannow, for A. A. Kannow 
& Sons. Geo. T. Ashby, Pres. F. ©. 8. A. E. E. Arnold, 
Secy. F. ©. 8. A” 

The answer of the defendants is quite lengthy and; 
among other matters, alleges that the petition does not 
state a cause of action; that there is a defect of parties 
plaintiff, a defect of parties defendant, a general denial, 
matters in avoidance, and two counterclaims which the 
district court directed the jury to disregard. There was a 
judgment for the plaintiff below for $897.67, and the de- 
fendants have taken error to this court. 

The first point made in the brief of plaintiff in error 
is that the action is brought by a Kansas corporation, while 
the agreement upon which it is based was made by the de- 
fendants with a Nebraska corporation. It will be no- 
ticed that in the agreement above set out the Farmers Co- 
operative Shipping Association is described as, “of Alma, 
Nebraska,” while the petition in the case alleges that the 
association is a Kansas corporation. Nowhere in the 
answer of the defendants is it alleged that the agreement 
which it made with the Farmers Cooperative Shipping 
Association was with a Nebraska corporation, and the 
only, indication that such is the case is that in the agree- 
ment the Farmers Cooperative Shipping Association is 
followed by the words, “of Alma, Nebraska,” which was 
evidently no part of the corporate name and was clearly 
a mistake of the party drafting the agreement, as the evi- 
dence shows, without conflict or contradiction, that the 
corporation named in the agreement is a Kansas corpora- 
tion and that such was the understanding of every one 
having any connection with the case. The answer of the 
defendants clearly establishes that they were at all times 
aware that this agreement was with, and what they did 
under it was for, a Kansas corporation. Why they should 
attempt a defense excusing their nonperformance of a 
contract, and seek to enforce a counterclaim against a 
party with whom no contract was made, is not explained 
nor is it subject to explanation. The fact that the words, 
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“of Alma, Nebraska,” followed the corporate name of the 
plaintiff in the action did not change the character of the 
contract or the legal rights of the parties, as long as no 
one was misled thereby, and all proceedings had under 
the contract were with full knowledge of the actual 
status and location of the corporation plaintiff. It is 
an undoubted rule that, where an action is brought on a 
written instrument by one not a party to it, in order to 
maintain a suit the plaintiff’s interest in the instrument 
must be made to appear affirmatively by proper allega- 
tions in the petition. But this rule, we think, has no 
application to this case, as the party bringing the action 
was the real party in interest and the party with whom 
defendants contracted. 

Objections were made to the introduction in ieee 
of certain Ictters passing between the defendants and C. 
B. Hoffman, general manager of the plaintiff. The ob- 
jection was that the letters were not sufficiently identified 
as coming from the defendants. It appears from the 
record that an attachment issued in this action and was 
levied upon certain real estate of the defendants. On a 
motion made to dissolve the attachment the letters re- 
ferred to were used as evidence, and were placed in the 
hinds of the court reporter. The attorney for the plain- 
tiff below afterwards secured these letters from the re- 
porter and sent them to Mr. Hoffman at Kansas City, 
where his deposition was taken and the letters attached 
as exhibits. This is clearly established. On the trial 
of this case Mr. Kannow himself testified that the letters 
turned over to the court reporter on the hearing of the 
motion to dissolve the attachment were, so far as he knew, 
all the correspondence that had taken place between his 
firm and Mr. Hoffman. It thus stands admitted on the 
record that these letters were sent by Kannow & Sons to 
Hoffman, and it can hardly be claimed that proof of ad- 
mitted facts is necessary. - 

Relating to the character of the grain purchased by 
Kannow & Sons, it need only be stated that Mr. Kannow’s 
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own testimony shows that it was wet and damp at the 
time of purchase, that it became moldy, and that some 
that remained upon his hands after the termination of his 
agency was worth “not to exceed a half dollar a bushel 
at top price, and that some of it was not worth over 25 to 
35 cents—was not equal to rye.” 

Objection is also made to the evidence of Mr. Senter, 
a witness for the plaintiff below, who made a computa- 
tion from the weigh-checks issued by defendants to those 
from whom wheat was purchased, and upon which they 
procured their pay from the Harlan County Bank. These 
checks were in evidence. They were issued by Kannow 
& Sons, and contained a statement of the amount of wheat 
had from the seller, the price paid, the character of the 
wheat, and other items material to the state of the account 
between the parties. It is urged that this was usurping 
the province of the jury who alone had the right to make 
the computation. Mr. Senter was the auditor of the plain- 
tiff corporation and an expert accountant. He was not 
allowed to state deductions and inferences of his own 
judgment, but merely the result of his computation, and 
we think, under the authorities, that his evidence was 
admissible and that the court did not err in receiving it. 
2 Elliott, Evidence, sec. 1053; Jordan v. Osgood, 109 
Mass. 457; Frick v. Kabaker, 116 Ia. 494. 

These are the principal errors relied upon for a re 
versal of the case. Other matters of minor importance 
are discussed, but a careful examination of the whole 
record convinces us that there was no prejudicial error 
requiring a reversal of the case, and that the verdict of 
the jury is amply sustained by the evidence and might 
have been for a larger sum. 

We recommend an affirmance of the judgment. 


ALBERT and JACKSON, CC., concur. 
By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is - 
AFFIRMED. 
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CATHERINE MARTIN Vy. ANTHONY MARTIN. 


Firep Apri 5, 1906. No. 14,223. 


1. Instructions: Procrepurr. All instructions should be read to the 
jury in open court, and where, after retiring, the jury desire fur- 
ther instructions on the law of the case, they should be brought 
into court, there to receive such instructions. If, in answer to 
a request, further insructions are sent to the jury room by the 
bailiff in charge, the record should show the consent of the 
parties to this procedure. 


2, Adverse Possession. One who has acquired absolute title to land 
by adverse possession for the statutory period does not impair his 
title by thereafter ._paying rent to the owner of the paper title. 


3. Deed: ACKNOWLEDGMENT. As between the parties a deed of real 
estate, not a homestead, is good without being acknowledged. 


DELIveRY. A delivery of a deed by the grantor to a third 
person for the grantee, with directions to deliver it to such 
grantee, constitutes a sufficient delivery of a deed of conveyance, 


Error to the district court for Thayer county: LEstin 
G. Hurp, JupGe. Affirmed. 


M. S. Gray, J. F. Peters and Mockett & Mattley, for 
plaintiff in error. 


Morning, Berge & Ledwith, M. H. Weiss and T. C. Mar- 
shall, contra, 


DUFFIE, C. 


Catherine Martin, the plaintiff in error and plaintiff in 
the court below, brought this action in ejectment against 
her son Anthony Martin to recover possession of the 
northwest quarter of section 17, township 4, range 2 west, 
Thayer county, Nebraska. Michael J. Martin, the de- 
ceased husband of the plaintiff, was the patentee of this 
land and in his will, which was duly probated in the state 
of Pennsylvania where he lived and died, and also in 
Thayer county, Nebraska, where the land is situated, he 
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gave to the plaintiff a life estate therein. The petition 
is the usual petition in ejectment, and the answer, in 
addition to a general denial, sets up the following de- 
fenses: That in February, 1878, the land, which was then 
worth not to exceed $500 and was wholly unimproved, was 
owned by Michael J. Martin, the father of the defendant ; 
that about that date Michael J. Martin, who was then 
located in Pennsylvania, proposed to the defendant that 
he go west and locate, and, as an inducement thereto, 
promised defendant the land described in the petition on 
the condition only that the defendant would locate in 
the state of Nebraska, and remain and establish himself, 
and improve the land in question; that about that time 
the said Michael J. Martin made and executed to the de- 
fendant a deed to said land and conveyed the same to the 
defendant in fee simple, which deed, before its delivery 
to the defendant, fell into the hands of one John J. Martin, 
who concealed it for many years, and then, as a condition 
of its delivery, undertook to extort money or property 
from the defendant. It is further alleged that the de- 
fendant accepted the proposal of his father, and left the 
state of Pennsylvania and went to Thayer county, Ne- 
braska, in February, 1878; entered into possession of the 
land in dispute, and has ever since been in the actual, 
open, exclusive, continuous, hostile, notorious and adverse 
possession of the same; that in 1878 he broke up and put 
the land in cultivation, and has ever since cultivated the 
same, planted fruit and ornamental trees thereon, and that 
the same is in a high state of cultivation; that his father, 
during his lifetime, made no claim of ownership, nor 
did he demand rent for said land, and that since his 
father’s death in 1886 the plaintiff has never demanded 
possession from the defendant nor rent for use of the 
premises. He alleges that he has acquired title by adverse 
possession, that the plaintiff’s action is barred by the stat- 
ute of limitation and asks to have his title quieted. The 
reply was a general denial. The jury returned a general 
verdict for the defendant, and a finding that at the date 
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of the commencement of the action defendant was the 
owner and entitled to the possession of the premises. The 
jury also returned certain special findings to the effect, 
first, that in January, 1878, Michael J. Martin promised 
and agreed to give the defendant the land in dispute on 
the condition above set out, and that the defendant, act- 
ing under such agreement, entered into the actual pos- 
session of said land and performed the condition of said 
agreement; second, that Michael J. Martin and his wife, 
Catherine, in January, 1878, made and executed a deed to 
the land in dispute to the defendant, that said deed was de 
livered to John J. Martin for the purpose of being delivered 
to Anthony Martin, the defendant, and that Michael J. Mar- 
tin intended to have it so delivered; third, that the defend- 
ant, for more than ten years prior to the commencement 
of the action, had been in actual adverse possession of the 
land under a claim of ownership. Judgment was entered - 
on the verdict and special findings of the jury in favor 
of the defendant and the plaintiff has brought the case 
here for review. 

After the jury had been instructed and had retired to 
consider their verdict, they sent the following communi- 
cation to the court by the bailiff having them in charge: 
“Tg a will made in one state in force and effective in 
another state, the will having been probated in the state 
in which it was executed?” In relation to this the record 
contains the following: “And which said request and ques- 
tion being presented in open court, all parties being repre- 
sented by counsel, the same was by the court called to 
their attention, and, upon due consideration whereof, the 
court, upon his own motion and in answer to the above 
question and request of the jury, gave the following in- 
struction in writing, said instruction being sent to the 
jury room by the court through the bailiff, to wit; ‘The 
jury is instructed, in answer to the attached question, 
that the probate of a foreign will in this state is the 
statutory and legal method of proving the facts creating 
a right of inheritance, and, when probated here in Ne- 

25 
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braska, all the rights thereunder relate back to the time 
when the same became effective in the original jurisdic- 
- tion;’ to which act of the court, in the giving of such sup- 
plemental instruction, the plaintiff then and there duly 
excepted.” 

The method of giving this instruction is assigned as 
error. It is urged that our statute requires all instruc- 
tions to be in writing and to be read by the court to the 
jury, and much force is placed upon section 287 of the 
code, to the effect that if the jury, after they retire, desire 
to be informed as to any part of the law arising in the 
case, they may request the officer to conduct them to the 
court, where the information upon the point of law shall 
be given. The precise question here presented has never 
before been raised and passed on by the court. Aside 
from the requirements of our statute, it is a general prin- 
ciple, which obtains everywhere, that all instructions to 

_the jury shall be delivered in open court. 11 Ency. Pl. 
& Pr. 275; Hopkins v. Bishop, 91 Mich. 328, 51 N. W. 902. 
We do not mean to say that, where, as often happens, 
the court is engaged in a trial when a request like that 
in question is presented, he cannot, by consent of parties, 
send his answer to the jury by the bailiff in charge thereof; 
but the record ought to show that consent was given, in 
order that no controversy may thereafter arise. The ex- 
ception taken by the plaintiff is not clear and definite, 
the language being, “to which act of the court, in the 
giving of such supplemental instruction, the plaintiff then 
and there duly excepted.” It is possible that this should 
be considered as an exception to the method of instructing 
the jury, instead of to the substance of the instruction 
given, and if it be construed as an exception to the method 
there can be no doubt that the court was in error in pro- 
ceeding as it did. The error, however, was without preju- 
dice, in view of the special findings of the jury. Not 
only did they find that the defendant had been in the 
actual adverse possession of the premises for more than 
ten years prior to the commencement of the action, but 
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they found also that the plaintiff and her husband, dur- 
ing his lifetime, made and delivered to the defendant a 
deed of the premises conveying to him the fee title. In 
this condition of the case, any error committed by the 
court in the manner of instructing the jury upon other 
points in the case is immaterial. 

Objection was made to the introduction of the deed of 
Michael J. Martin to the land in controversy, for the 
reason that the same was acknowledged before a justice 
of the peace, and no certificate was attached, as required 
by statute, showing the official character of the justice. 
The signatures of the grantors were proved. It is familiar 
law that, except in the conveyance of a homestead, the 
acknowledgment is not essential to the validity of a 
deed. It only goes to the right to have the deed recorded. 
As between the parties a deed without any acknowledg- 
ment is good. 

Complaint is made of the refusal of the court to give 
the following instruction asked by the plaintiff: “You are 
instructed that if you find from the evidence that the 
defendant did, at any time within ten years next preceding 
the filing of this suit, to wit: November —, 1903, recog- 
nize or acknowledge the legal estate and right of posses- 
sion of the plaintiff, in any manner, by the payment of 
rent for the use of said land to plaintiff or to any other 
person, or that the defendant recognized the right of plain- 
tiff or any other person, in any manner whatsoever, by 
the payment of rents, or any acts of the defendant in con- 
nection with said land, or the use thereof, inconsistent to 
the claim of defendant, that he is the owner, then the 
claim of defendant that he is the owner of said land by 
adverse possession cannot be sustained, and you must find 
the legal estate and right of possession to be in plaintiff.” 
In argument it is inrésted’that any act of the defendant 
recognizing ownership by the plaintiff within ten years 
prior to the commencement of the action defeats his claim 
of title to the land by adverse possession. There was evi- 
dence from which the jury might have found that the de- 
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fendant, at the request of his mother, paid rent to his sister 
within ten years prior to the commencement of the action, 
but the evidence was conclusive that the defendant had en- 
tered into possession of the land in 1878 or 1879, and held 
actual possession from that time to the date of the trial. If, . 
as he contends, and as the jury were warranted in find- 
ing, his possession was under a claim of ownership, then 
his title had accrued and become perfect many years prior 
to the commencement of the action. The law is well 
setiled that recognition of title in the former owner by 
one claiming adversely, after he has acquired a perfect 
title by adverse possession, will not divest him of title. In 
Riggs v. Riley, 118 Ind. 208, 15 N. E. 258, it is held that, 
where, by open and continuous adverse possession of land 
under claim of ownership for over 20 years by a person 
and his grantors, he has gained title thereto in fee, pay- 
ment of rent by him thereafter for two years to the per- 
son having the paper title, and a subsequent survey pro- 
cured by the latter without objection on the part of the 
former, will not defeat the title already gained by ad- 
verse possession. In School District v. Benson, 31 Me. 
. 381, 52 Am. Dec. 618, it is said: “But the title, obtained 
by disseizin so long continued as to take away the right 
of entry, and bar an action for the land by limitation, 
cannot be conveyed by a parol abandonment or relinquish- 
ment, it must be transferred by deed.” And in London v. 
_ Lyman, 1 Phila. (Pa.) 465, it is said: “Adverse possession 
for twenty-one years is a title, it cannot be defeated by a 
subsequent recognition of a previous title, which, orig- 
inally rightful, has lost that character by a delay to en- 
force it.” There was no error in refusing the instruction. 
Other instructions to the effect that the jury must find 
the defendant’s possession to be actual, open, continuous 
and adverse for at least ten years next immediately pre- 
ceding the commencement of the action were refused, but 
as the court had instructed to the same effect on its own 
motion, and also that the burden was upon the defendant 
to establish the adverse character of his holding, there 
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was no need of repeating the same and no error in re- 
fusing to do so. 

In its third instruction the court said to the jury: “The 
third defense interposed by the defendant is that Michael 
‘J. Martin, now deceased, and his wife, Catherine Martin, 
conveyed the premises to him by deed of general warranty, 
‘a copy of which is attached to the petition, marked “Ex- 
hibit A,” and that by reason and by virtue of said deed 
he became seized of the premises and is owner thereof.” 
In her brief the plaintiff says: “As we have pointed out, 
this is contrary to the answer of the defendant, is con- 
trary to the statement of the case by the court, and is not 
claimed by the defendant in instructions asked by him 
of the court.. The answer simply pleads two defenses: 
First, a parol agreement to convey the land; and, second, 
the statute of limitations. The deed was simply plead as 
an incident to the parol agreement and was not set up 
as a defense, and it has never been claimed by the defend- 
ant in this case that the deed was delivered.” The plain- 
tiff must have overlooked the fourth paragraph of the 
defendant’s answer, as follows: “In pursuance of the propo- 
sition above set forth, the said Michael J. Martin, at or 
about the time last aforesaid, made and executed to this 
defendant a deed to the land described in plaintiffs’ peti- 
tion, a copy of which deed is hereto attached, marked “Ex- 
hibit A,” and made a part hereof, and thereby conveyed to 
‘this defendant an absolute title in fee simple to the 
‘premises described in plaintiff’s petition, which deed as. 
aforesaid, before its delivery to this defendant, fell into 
the hands of one John J. Martin, who concealed it for 
many years and then,-as a condition of its delivery, under- 
took to extort money or property from this defendant as a 
condition precedent to the delivery of said deed.” A 
pleading alleging that a deed was made and executed suf- 
ficiently pleads a delivery, Brown v. Westerfield, 47 Neb. 
399, and there was evidence to sustain a finding by the 
jury that the deed was actually delivered by the grantors 
to John J. Martin, with directions to deliver it to the 
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defendant. That this is the theory upon which the case 
was tried is evident from the third instruction of the 
court, in which he informed the jury that, in order to be 
effective to pass title, a deed must be delivered, and that 
a delivery must be shown by a fair preponderance of the 
evidence; and if the deed was delivered by Michael J. 
Martin to defendant Anthony Martin, either by himself or 
by some one authorized and directed to do so, it would 
be sufficient. 

It is insisted that the judgment and verdict are not 
supported by the evidence. The witnesses contradicted 
each other on many material points and there are letters 
in the record, signed by the defendant, addressed to his 
mother and other relatives, which are not fully and clearly 
explained. It is quite well established that the defend- 
ant cannot write except to sign his own name, and that 
these letters were written by his wife, some of them without 
his knowledge or at least not at his dictation or direction. 
These letters point quite clearly to a recognition of his 
mother’s title, and the explanation is, as above stated, 
that they were written without his direction or consent. 
There is also evidence of his payment of rent, but not 
before the statute of limitations ran in his favor, provided, 
as found by the jury, he has asserted title to the land in 
question since his occupancy in 1878 or 1879. On the 
other hand, there is evidence tending to show that he 
visited his father just prior to his death in 1886, and was 
then told that this land was his, and that the deed had 
been delivered to John J. Martin for delivery to him, and 
that he received letters to the same effect directing him to 
request delivery of the deed from his brother John. There 
is also evidence tending to show that the plaintiff had 
stated, after the dismissal of another action involving title 
to this land, that they had always intended this tract for 
the defendant; that the land was his and that she would 
not have brought an action had she not been persuaded 
by some of her other children. Probably we would have 
been better satisfied with a verdict for the plaintiff, but 
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from the conflicting and contradictory testimony given 
by witnesses who were, to a certain extent, interested in 
the result, some of whom, we regret to say, must have testi- 
fied knowingly to facts which had no existence, as the 
conflicting statements could not possibly have been 
through error or forgetfulness on their part, it is a case 
in which the facts and the credibility of the witnesses are 
particularly suited for the determination of a jury, who 
saw and heard the witnesses and who were more or less ac- 
quainted with many of them. Under the rule so well and 
long established, that this court will not set aside the 
verdict of.a jury found on conflicting evidence, regardless 
of our own opinion of what the verdict should be, we can- 
not interfere with the findings of the jury. 

The petition in error contains more than 100 assign- 
ments. We cannot attempt to notice them all, and many 
of them relate to the same matter. The special findings, 
we think, dispose of the matters material to a disposition 
of the case. That there were some rulings on questions 
of evidence which were technically incorrect may be true, 
but these errors could have no weight with the findings 
of the jury on the question of the making and delivery of 
a deed to the premises by defendant’s father, and the find- 
_ ing on that question is conclusive of the case. 

We recommend an affirmance of the judgment. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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MoDERN WOODMEN OF AMERICA V, LIZZIH WILSON. 


Frrep Aprin 6, 1906. No. 14,225. 


ay 


. Insurance, Application for: ConsTrucTION. Questions in an ap- 
plication for insurance which, with the assured’s answers thereto, 
are made a part of the contract of insurance are to be construed 
most strongly against the insurer. 


2. Good Faith: QuESTION FoR JuRY. ‘Where such questions are so 
framed or placed that the assured may have honestly mistaken 
their true import, and gave answers thereto which are in fact 
untrue, but true as he may have reasonably understood the ques- 
tions, it is for the jury to say, in the light of the entire transac- 
tion, whether in making his answers he acted honestly and in 
good faith, and without intention to misrepresent or conceal any 
material fact. 


ao 


. Application: ANswers. In answer to a question in such applica- 
tion calling for the names of the ailments for which the assured 
has been treated and the names of the physicians who treated him 
therefor, the assured is not required to give the name of every 
ailment, however trifling, or of every physician he has consulted, 
but may confine his answer to such ailments as are of a serious 
character. 


4, Evidence examined, and held sufficient to sustain a finding that the 
answers of the assured were given honestly, in good faith, and 
without any intention to deceive the insurer. 


Error to the district court for Pierce county: Guy T. 
GRAVES, JuDen, Affirmed. 


Talbot & Allen and B. D. Smith, for plaintiff in error. 


Barnhart & Free and W. W. Quivey, contra. 


ALBERT, C. 


This is an action on a beneficiary certificate issued to 
the plaintiff’s husband by the defendant, a fraternal in- 
surance association, in which the plaintiff is named as the 
beneficiary. The application upon which the certificate 
was issued was made by the assured on the 22d day of 
January, 1902, and is in writing on a blank furnished by 
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the association. The blank application contained a large 
number of questions which the assured was required to 
answer, a blank space for his answer following each ques- 
tion. Among the questions and answers, shown by the 
application, are the following: 

(14) Have you within the last seven years been treated 
by or consulted any physician, or physicians, in regard 
to personal ailment?” “Yes.” “If so, give dates, ailment, 
and physician’s or physicians’ name and address.” “1900, 
Dr. Allen. Grip.” 

“(15) Are you now of sound body, mind, and health, 
and free from disease or injury, of good moral character 
and exemplary habits?” “Yes.” 

“‘(21) Have you been an inmate of any infirmary, sani- 
tarium, retreat, asylum or hospital?” “No.” 

Then follows this statement: “I have verified each of the 
foregoing answers and statements from 1 to 28, both in- 
clusive, adopt them as my own, whether written by me or 
not, and declare and warrant that they are full, complete, 
and literally true, and I agree that the exact literal truth 
of each shall be a condition precedent to any binding con- 
tract issued upon the faith of the foregoing answers. I 
further agree that the foregoing answers and statements, 
together with the preceding declaration, shall form the 
basis of the contract between me and Modern Woodmen 
of America, and are offered by me as a consideration for 
the contract applied for, and are hereby made a part of 
any benefit certificate that may be issued on this applica- 
tion, and shall be deemed and taken as a part of such 
certificate; that this application may be referred to in said 
benefit certificate as the basis thereof, and that they shall 
be construed together as one entire contract.” 

The application is attached to the certificate and is ex- 
pressly made a part of the contract evidenced thereby. 
The certificate contains these express provisions: “That 
the Modern Woodmen of America is a fraternal-bene- 
ficiary society, incorporated, organized and doing busi- 
ness under the laws of the state of Illinois, and legally 
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transacting such business in the state where said member 
resides; that the application for membership in this so- 
ciety made by the said member, a copy of which is hereto 
attached and made part hereof, together with the report 
of the medical examiner which is on file in the office of 
the head clerk, and is hereby referred to and made part 
of this contract, is true in all respects, and that the 
literal truth of such application, and each and every part 
thereof, shall be held to be a strict warranty and to form 
the only basis of the liability of this society to such mem- 
ber, and to his beneficiary or bencficiaries, the same as 
if fully set forth in this benefit certificate. (2) That if 
said application shall not be literally true in each and 
every part thereof, then this benefit certificate shall, as to 
the said member, his beneficiary or beneficiaries, be abso- 
lutely null and void.” The assured died on the 14th day 
of December, 1902, a little less than eleven months after 
the date of his application. Payment on the certificate 
was refused, hence this suit. The defense now relied upon 
is that the answers hereinbefore set out, of the assured 
to questions in the application made by him, were made 
by him in regard to matters within his knowledge and ma- 
terial to the risk, and that such answers are incomplete 
and untrue. 

It conclusively appears from the evidence that the as- 
sured suffered from some bodily ailment from late in 1899 
to midsummer of the following year. During that period 
he was treated, successively, by Dr. Alden, who is men- 
tioned in the answer numbered 14, and four or five other 
physicians. About ten days of the latter part of this 
period the assured was treated at the home of one of the 
physicians in the city of Norfolk. Whatever may be the 
proper designation of the place in which he was treated at 
that time, in the evidence it is sometimes designated as a 
sanitarium, and again as the home of the doctor. He left 
the doctor’s home or sanitarium the latter part of June, 
1900, and according to the doctor’s evidence he was cured 
of his ailment, and practically sound and well. From that 
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time until the date of his application he was engaged in 
farming and other heavy work, and the evidence would sus- 
tain a finding that, to himself and others, he seemed to be 
in good health. There is considerable conflict in the eyi- 
dence as to the nature and severity of the ailment for which 
the assured was treated during the period mentioned. 
Some of the physicians testified that it was pernicious 
anemia, which is classified as an incurable disease; others 
that it was merely jaundice, and readily yielded to treat- 
ment. It is inferable from the evidence that whatever may 
have been the technical name of the ailment, or its nature, 
it originated in an attack of la grippe. The evidence also 
leaves room for a difference of opinion as to the nature of 
the ailment of which the assured died; one line of testi- 
mony tending to show that it was pernicious anemia, an- 
other that he died of an ailment resulting from injuries re- 

ceived after his application had been accepted.- The jury 
’ returned a verdict for the plaintiff, and from a judgment 
rendered thereon the defendant prosecutes error. The 
court submitted the case to the jury on the theory that in- 
complete or untrue answers to questions in the application 
would not defeat a recovery on the certificate unless such 
answers, or some of them, were intentionally incomplete or 
false and made with intent to deceive. Whether that theory 
is sound is the question now presented by the record. 

The theory upon which the trial court submitted the 
cause is now vigorously assailed; the defendant contending 
that the honesty and good faith of the assured in making 
the answers in question are eliminated from the case be- 
cause such answers are in regard to matters which were 
within the personal knowledge of the assured and untrue. 
In support of this contention the defendant invokes the 

rule announced in Royal Neighbors »v. Wallace, 73 Neb. 
409, which is as follows: 

An untrue answer in an application for life insurance 
in regard to matters which are shown to be within the 
knowledge of the applicant and are material to the risk 
will avoid the policy.” 
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In that case a distinction was shown between untrue an- 
swers in regard to matters of opinion or judgment and 
those in regard to matters shown to have been within the 
knowledge of the applicant, and the court reached the 
conclusion that the former, if made in good faith and with- 
out intention to deceive, would not avoid the policy, but 
that the latter, if material to the risk, would defeat a re- 
covery. But while the doctrine announced in that case 
would necessarily eliminate the question of the good faith 
and honesty of the assured as to untrue answers in regard 
to matters within his knowledge, it would not eliminate the 
question of his honesty and good faith as to the construc- 
tion to be placed upon the questions propounded in the 
application. Every practitioner knows that it frequently 
happens that an apparently false answer is given to a ques- 
tion simply because the witness gathers a different mean- 
ing from the question than that his interrogator intended 
to convey. Hence, ordinarily, the first question that arises 
when the truthfulness of an answer is challenged is 
whether the party giving the answer understood the ques- 
tion. The assured is dead and is not here to explain why 
he answered as he did. The questions are not of his 
framing, but of the defendant’s, thought out and elab- 
orated in the quiet of an office, where every word was ex- 
amined and carefully weighed. The assured was a farmer, 
and many of the words and the combinations in which 
they were used undoubtedly were new to him. Under such 
circumstances it is highly probable that the assured failed 
-to grasp the true import of some of the questions. As the 
questions are made a part of the contract and were pre- 
pared by the defendant, they should be construed most 
strongly against it. Connecticut Fire Ins. Co. v. Jeary, 60 
Neb. 388. And where any of such questions are so framed 
or placed that the assured may have honestly mistaken 
-their true import, and gave answers thereto which are in 
fact untrue but true as he may have reasonably understood 
.the questions, it is for the jury to say; we think, in the light 
of the entire transaction, whether in making his answers 
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he acted honestly and in good faith, and without intention 
to misrepresent or conceal any material fact. 

Applying the foregoing rule to question numbered 14, 
and the answer thereto, which we repeat: “Have you: 
within the last seven years been treated by or consulted any 
physician, or physicians, in regard to personal ailment?” 
“Yes.” “If so, give dates, ailment and physician’s or physi- 
cians’ name and address.” “1900. Dr. Alden. Grip.”—in 
the first place it is somewhat involved, consisting in fact of 
five questions. It is followed by a space for an answer 
which is barely sufficient to give the name and address of 
one physician, ailment and date. We have already shown 
that the assured was ill from the latter part of 1899 until 
near. the middle of the following summer, and that the ill- 
ness apparently began with an attack of la grippe. His 
illness during that period was practically continuous, and 
it is not surprising that he should consider la grippe as 
the ailment from which he suffered during the whole 
period. However, in another part of the application, | 
when asked whether he ever had jaundice, the assured re- 
ferring to the same illness answered, “Yes.” But the evi- 
dence shows that the assured, as well as some of his physi- 
cians, considered that during the whole period he was 
suffering from some of the consequences of the attack of 
la grippe. Dr. Alden was one of the physicians who at-- 
tended him during that period, and was also the medical 
examiner of the local lodge who took the application. 
In his report on the examination of the assured for 
membership he made a somewhat extended statement 
in regard tothe assured’s answer that he had had 
jaundice. Taking into account the nature of the ques-— 
tion, which might leave some doubt in the ordinary 
mind as to whether it called for the name of each physi- 
cian who had attended the assured during fhe same 
spell of sickness, the limited space left for the answer, 
which is of itself a hint that the answer be brief, and that 
at the date of the application the assured was apparently 
in sound health, it is not.an unreasonable inference that, 
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in giving a general designation of the ailment with which 
he had been afflicted during that period, the date, and the 
name of an attending physician who could furnish infor- 
mation with respect to it, the assured honestly supposed 
that he had given all the information sought to be elicited, 
and had made a full and complete answer to the question. 
Besides, the defendant itself would seem to have inclined 
to that view because, while a subsequent answer showed 
that the assured had had jaundice, and the medical ex- 
amincr forwarded a statement with respect to that answer 
with the application, the defendant with the knowledge of 
the fact before it that the answer to question 14 was not 
full and complete made no objection on that ground, but 
accepted the assured and issued the certificate. In view of 
all these facts and the circumstances surrounding the 
transaction we think it was for the jury to say whether 
the assured’s answer to question 14 was made honestly and 
in good faith, and without any intention to deceive the de- 
fendant. Besides, courts have not been disposed to hold ~ 
the assured to a high degree of strictness with respect to 
questions of this character. It is well settled that in 
answer to such questions the assured is not required to 
give the name of every physician he has consulted or every 
ailment for which he has been treated but may restrict his 
answer to serious ailments. Blumenthal v. Berkshire Life 
Ins. Co., 184 Mich. 216, 96 N. W. 17, and cases cited. 

In the next question: “Are you now of sound body, mind 
and health, and free from disease and injury, of good moral 
character and exemplary habits?”—the space left for the 
answer is barely sufficient for the word, “Yes.” This 
clearly shows that the company required a categorical an- - 
swer. The question itself shows that it called for the 
- opinion of the applicant. The applicant at that time, so 
far as is disclosed by the evidence, may have been, or at 
least may reasonably have supposed himself to be, in good 
health and free from disease. The space left for his answer 
precludes the idea that it was intended that he should give 
a history of his past ailments. There is nothing in the 
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record that would warrant the court in holding that the 
answer was not given in good faith and according to the 
applicant’s condition as he understood it at that time. 
We come now to the last question: (21) “Have you been 
an inmate of an infirmary, sanitarium, retreat, asylum or 
hospital?” The space left for the answer to that question 
also indicates that the association required a categorical 
answer, and the answer is, “No.” We have seen that the 
assured in 1900 was treated at the home or sanitarium of 
a certain physician for a period of about ten days. We 
have also seen that this place is sometimes referred to as 
the home of such physician and sometimes as his sani- 
tarium. This physician testified that he had treated the 
assured in June, 1900, in the city of Norfolk, and, when 
asked at what particular place in that city, answered, “At 
my sanitarium at my home.” - When asked if he main- 
tained a hospital or sanitarium in that city, he answered, 
“T did in the year 1901,” the year following his treatment 
of the assured. Taking this evidence all together, we infer 
that at the time the assured was treated by this physician in 
Norfolk, the place where he was treated was not commonly 
known as a hospital or sanitarium, but merely as the doc- 
tor’s private home where, in special cases, he received 
patients for treatment.. And it is highly probable that the 
assured knew the place by the name by which it was com- 
monly known and that he would have been surprised had 
he been told that by entering the doctor’s private home for 
treatment he became an inmate of “an infirmary, sanita- 
rium, retreat, asylum or hospital.” The question immedi- 
ately preceding the one under consideration, “Have you 
ever taken any treatment for tobacco, morphine, cocaine or 
opium habit?”—throws some light upon the construction 
which the assured placed upon the inquiry as to whether 
he had ever been an inmate of an infirmary, etc. It car- 
ries with it a suggestion of the popular conception of the 
institutions where such habits are commonly treated, 
which is entirely different from that of the private home of 
a physician where patients are occasionally received for 
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treatment. We consider the evidence ample to warrant a 
finding that the assured’s answer to the question under 
consideration was given in good faith and truthfully, as 
he understood the question. It is true the jury found 
specially that the place was a sanitarium, but that is a 
mere matter of a difference in definitions, and does not 
necessarily contradict the general finding that the as- 
sured’s answers were given honestly, in good faith, and 
without any intention to deceive. 

Complaint is made of the refusal of the court to give 
certain instructions tendered by the defendant, but as such 
instructions, each and all, conflict with the theory upon 
which the court submitted the case, and which, in our judg- 
ment, was the proper theory upon which to submit it, they 
require no extended notice at this time. 

It is recommended that the judgment of the district 
court be affirmed. 


DUFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
; AFFIRMED. 


CHARLES HERPOLSHEIMER V. JOHN P. CHRISTOPHER.* 
Frrep Aprem 5, 1906. No. 14,028. 


Contract: ABANDONMENT. A contract will be treated as abandoned, 
where the acts of one party, inconsistent with {ts existence, are 
acquiesced in by the other. 


Error to the district court for Lancaster county: Lin- 
COLN Frost, JupGEr. Reversed. 


Ricketts & Ricketts, for plaintiff in error. 


George W. Berge, contra. 
* Rehearing allowed. See opinion, p. 355, post. 
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JACKSON, C. 


The plaintiff in error is the owner of a farm of 480 acres 
in Lancaster county. In November, 1901, he leased the 
premises to the defendant in error for the period of one 
year, commencing March 1, 1902. The lease was in writ- 
ing and contained no covenants to put the defendant in 
. error in possession, nor for the quiet enjoyment thereof. 
The rent was payable in cash at stated periods and promis- 
sory notes were given for the amount agreed upon. At 
that time another tenant was in possession under a writ- 
. ten lease, terminating on the date at which the defendant’s 
lease commenced. The tenant in possession refused. to 
surrender the premises on the termination of his lease and 
the landlord instituted forcible detention proceedings and 
had judgment for possession on March 18, 1902. The ten- 
ant appealed to the district court, gave the statutory bond, 
and remained in possession, and thereupon the defendant 
in error on April 4, 1902, demanded a return of the notes 
given by him in payment of rent for the period covered by 
his lease. The notes were canceled and surrendered. On 
May 24, 1902, the forcible detention case was heard on ap- 
peal in the district court, where judgment was rendered by 
agreement in favor of the landlord, and thereafter the de- 
fendant in error sued the plaintiff in error for damages 
because of an alleged violation of the terms of his lease. 
His right to recover was based upon an allegation of the 
refusal of the landlord to give him possession of the prem- 
ises at the beginning of his term, and the action so brought 
proceeded to trial: upon that issue. At the close of the 
plaintiff’s evidence the defendant moved for a directed 
verdict. Before a ruling on this motion, the plaintiff 
asked and procured leave of court to amend his petition. 
By the amended petition the right to recover was based 
upon an allegation of a prior outstanding lease to the 
tenant in possession. Issues were joined upon that al- 
legation, plaintiff was permitted to reopen his case and 
introduced further evidence in support of that issue. The 
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trial resulted in a verdict and judgment for the plaintiff, 
and the defendant prosecutes error. 

Several questions are presented by the record, but the 
most important and controlling one, in our judgment, 
arises out of the acts of the defendant in error in de- 
manding the return of his notes, and as a result the 
cancelation of his lease. Prior to the surrender of the 
notes some negotiations were had between the parties 
looking to a settlement: of the controversy, and the de- 
fendant in error made some claim for damages, and his 
demands in that respect were discussed between defendant 
in error and a son of the plaintiff in error, with coun- 
sel. These negotiations, however, terminated in a per- 
emptory demand for the return of the notes. Such de 
mand and compliance amounted, in our judgment, to 
an abandonment of the contract by mutual consent. The 
provisions of the contract no longer remained in force, 
they could not be binding on one party unless they were 
equally binding on the other. The rule is that a con- 
tract will be treated as abandoned, where the acts of 
one party, inconsistent with its existence, are acquiesced 
in by the other. Hall v. Eccles, 46 Neb. 880. Certainly 
no right of possession to the leased premises. thereafter 
existed in favor of the defendant in error, and in that 
behalf it is worthy of notice that a large portion of the 
demand for damages accrued after the abandonment of 
the contract, and the rule is that, in an action by a ten- 
ant against his landlord for an interruption of the tenant’s 
right of possession, failure to prove that he had a con- 
tinuous right of possession is fatal to the tenant’s case. 
Ives v. Williams, 58 Mich. 636. 

We are convinced that the judgment of the district court 
was wrong, and we recommend that the judgment be 
reversed and the cause remanded. 


DUFFIE and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
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opinion, the judgment of the district court is reversed 


-and the cause remanded. 
REVERSED. 


The following opinion on rehearing was filed March 21, 
1907. Judgment of reversal adhered to: 


1. Lease: Covenant. Ordinarily there is an implied covenant in a 
lease that the demised premises shall be open to entry by the 
lessee at the time fixed in the lease as the beginning of the term. 


2. The measure of damages for a breach of this implied covenant is 
the difference between the rental value of the premises and the 
rent reserved in the lease. The lessee may also recover such 
special damages as he pleads and proves to have necessarily re- 
sulted from the breach of the agreement. 


3. Question for Jury. Under the evidence in this case, held that the 
question whether the plaintiff rescinded the contract and aban- 
doned the claim to damages should be submitted to the jury. 


LErTon, J. 


A brief statement of the facts in this case and of the 
proceedings at the trial is contained in the former opinion, 
ante, p. 352. The plaintiff began the action upon the 
theory that there was an implied covenant on the part of 
the lessor, Herpolsheimer, to put the lessee, Christopher, 
into possession of the demised premises when the term 
began, and that, since he was kept out of possession by a 
former tenant wrongfully holding over, he was entitled 
to recover damages for a breach of the implied covenant. 
The defendant contends that no such covenant is implied 
and that the lessor is not compelled to eject a wrong- 
doer for the benefit of the lessee; that it is the lessee’s 
duty, if he desires possession, to procure it himself by 
virtue of the right granted him by the lease, and, hence, 
that no right of action for damages accrues for the fail- 
ure of the lessor to put him into possession. During the 
trial, the court, upon a motion to instruct for defendant 
being made, apparently adopted the defendant’s view of 
the law, but plaintiff asked leave to amend, and was 
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permitted to amend, his petition so as to count upon a 
prior lease to Spelts, the tenant whom the defendant 
claimed was holding over, for the same term demised to 
plaintiff. A rescission of the contract by the plaintiff, 
in asking for and receiving his notes given for the rent, 
was pleaded as a defense, as well as a general denial. The 
court instructed the jury that it was not incumbent upon 
the landlord to put the tenant in possession as against a 
tenant holding over, but that, if it found that there was a 
prior and paramount lease made for the same term to 
Spelts by the defendant, then the plaintiff would be en- 
titled to recover. It appeared from the evidence that 
Herpolsheimer brought and prosecuted to a successful de- 
termination a forcible entry and detainer suit against 
Spelts, and that Christopher was consulted about bring- 
ing the suit, and encouraged the prosecution of the same 
and was present at the trial. By another instruction the 
jury were told that the defense of rescission had not been 
established. The court also instructed with reference to 
the allowance of certain items of special damages based 
upon the plaintiff’s contention that he had rented the 
farm for the special purpose of using it for stock raising 
and farming on a large scale and that upon the first of 
March he was compelled to move to his brother’s farm, 
and from thence, about the first of April, to a farm which 
he purchased, and incurred extra expenses and damage 
by so doing. 

We are convinced from an examination of the testimony 
and the instructions of the court that the jury could 
never have arrived at the verdict which they reached if 
they had followed the court’s instructions, and that the 
verdict should be set aside and a new trial granted for 
that reason alone, unless the former opinion is correct 
in holding that the evidence clearly showed a rescission 
of the contract by the plaintiff and that, consequently, 
he had no cause of action. Upon this point, we are con- 
vinced that the question whether a rescission and aban- - 
donment of the contract by the plaintiff took place at 
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the time the notes were delivered to him is a question 
of fact which should have been submitted to the jury. If 
the intention of the plaintiff was to rescind the contract, 
abandon the lease and waive any claim for damages he 
might have, this would be a perfect defense, but if at the 
time he accepted the notes he did not waive or abandon 
his right to damages, but left the question open for set- 
tlement and negotiation, then the acceptance of his notes 
would not operate as an abandonment or rescission, but 
would merely go to reduce the amount of his recovery. 
There is evidence in the record of a claim for damages 
being made upon the defendant, together with a demand 
for the return of the notes and an acknowledgment by 
the defendant’s attorneys of such a claim still being pend- 
ing at the time of the surrender of the notes, sufficient, 
we think, to justify the submission of the question to the 
jury. 

Since there must be a new trial, and since the question 
is one of first impression in this state, we think it proper 
at this time to determine which of the conflicting doc- 
trines shall be adopted, as to whether or not there is 
an implied covenant in a lease by which a lessor agrees 
to put the lessee in possession, or to have the demised 
premises open for his possession on the day that the 
term begins. There is an irreconcilable conflict among the 
courts of this country upon this point. Perhaps the 
greater weight of authority is in line with the courts of 
New York, which hold that, if a lessee is prevented from 
taking possession of the demised premises by a tenant 
wrongfully holding over, it is not the duty of the land- 
lord to oust the wrongdoer; that the right to possession 
at the end of the existing term is in the lessee, and not 
in the lessor, and that, when the landlord has given to 
the tenant the right to possession, he has done all that 
he is required to do as against third persons not claiming 
under prior and superior rights derived from him. This 
is the law in New York, New Hampshire, Maryland, Ver- 
mont, Illinois and Pennsylvania. Gardner v. Keteltas, 3 
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Hill (N. Y.) 330; Pendergast v. Young, 21 N. H. 234; 
Sigmund v. Howard Bank, 29 Md. 324; Underwood vt. 
Birchard, 47 Vt. 305; Cozens v. Stevenson, 5 Serg. & Rawle 
(Pa.) 421; Gazzolo v. Chambers, 73 Ill. 75. Jones, Land- 
lord and Tenant, sec. 366, and note; 1 Taylor, Landlord 
and Tenant (9th ed.), sec. 305. The courts of England, 
however, and of Missouri, Alabama, Indiana, Michigan, 
Texas, California and Arkansas hold that there is an im- 
plied covenant that, when the time comes for the lessee to 
take possession according to the terms of his lease, the 
premises shall be open to him. That he is not liable for 
rent until he has been afforded an opportunity to enter, 
and that he is under no obligation to maintain an action 
against a tenant holding over to recover possession. Jones, 
Landlord and Tenant, sec. 367. In Coe v. Clay, 5 Bing. 
(Eng.) 440, the defendant had agreed to let the plaintiff 
certain premises, and this was an action for not letting 
him into possession by reason of a preceding tenant 
wrongfully holding over. The report states with com- 
mendable brevity: “The court were all clearly of opinion, 
that he who lets, agrees to give possession, and not merely 
to give a chance of a lawsuit”; and the verdict was up- 
held. See, also, Jenks v. Hdwards, 11 Exch. (Eng.) *775. 
There is an interesting discussion of this question in King 
v. Reynolds, 67 Ala. 229, in which the relative merits of 
the English and New York rule are considered, and the 
English rule adopted. The following are cases upholding 
this view: Coe v. Clay, 5 Bing. (Eng.) 440; Jenks v. Hd- 
wards, 11 Exch. (Eng.) 775; L’Hussier v. Zallee, 24 Mo. 
13; Hughes v. Hood, 50 Mo. 350; King v. Reynolds, 67 
Ala. 229; Spencer v. Burton, 5 Blackf. (Ind.) *57; Clark 
v. Butt, 26 Ind. 236; Vincent v. Defield, 98 Mich. 84; 
Hertzberg v. Beisenbach, 64 Tex. 262; Rice v. Whittemore, 
T4 Cal. 619; Rose v. Wynn, 42 Ark. 257. We deem it un- 
necessary to enter into an extended discussion, since the 
reasons pro and con are fully given in the opinions of the 
several courts cited. We think, however, that the English 
rule is most in consonance with good conscience, sound 
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principle and fair dealing. Can it be supposed that the 
plaintiff in this case would have entered into the lease, if 
he had known at the time that he could not obtain pos- 
session on the first of March, but that he would be com- 
pelled to begin a lawsuit, await the law’s delays and follow 
the case through its devious turnings to an end before 
he could hope to obtain posession of the land he had 
leased? Most assuredly not. It is unreasonable to sup- 
pose that a man would knowingly contract for a lawsuit, 
or take the chance of one. Whether or not a tenant in 
possession intends to hold over or assert a right to a fu; 
ture term may nearly always be known to the landlord, 
and is certainly much more apt to be within his know- 
ledge than within that of the prospective tenant. More- 
over,:since in an action to recover possession against a 
tenant holding over the lessee would be compelled largely 
to rely upon the lessor’s testimony in regard to the facts 
of the claim to hold over by the wrongdoer, it is more 
reasonable and proper to place the burden upon the per- 
son within whose knowledge the facts are most apt to 


’ lie. We are convinced therefore that the better reason 


lies with the courts following the English doctrine, and 
we therefore adopt it, and hold that, ordinarily, the lessor 
impliedly covenants with the lessee that the premises 
leased shall be open to entry by him at the time fixed 
in the lease as the beginning of the term. 

Under the facts presented in this case, we think the 
court erred in submitting the question of whether there 
was a prior lease made by Herpolsheimer to Spelts under 
which Spelts claimed possession after March 1. The evi- 
dence shows that the plaintiff was an interested partici- 
pant in the action for forcible entry and detainer against 
Spelts, although it was brought in Herpolsheimer’s name, 
and that he was present at the trial, and we think that 
the successful result of that suit settled this issue as be- 
tween Herpolsheimer and the plaintiff on the one side and 
Spelts upon the other. The instruction of the court upon 
this branch of the case, that the plaintiff, if the fury be- 
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lieved he had been so active in the suit, would be estopped 
and concluded to allege and prove that Spelts held over 
under a lease paramount to the lease held by the plaintiff, 
properly stated the law, but the evidence upon this point 
was so clear as not to require its submission to the jury. 
This issue, for both the reasons given, should therefore be 
eliminated upon a new trial. : 

As we view the case, the issues to be tried are narrow. 
The fact that the lease was made, as alleged, is not dis- 
puted; neither is the fact that Herpolsheimer did not give 
Christopher the opportunity to take possession when his 
term commenced, and that Christopher, after it had be- 
come evident that it was impossible for him to obtain the 
place in time to farm during that year, obtained another 
farm, and demanded the return of his notes and damages 
for the breach of the contract. The only points necessary 
therefore to determine are: (1) Did the plaintiff rescind 
and abandon the contract and his claim for damages? (2) 
If not, what is the proper measure of damages to which 
he is entitled? In such a case, ordinarily, the measure of 
damages is the difference between the rental value of the 
premises and the rent that the plaintiff agreed to pay. By 
rental value is meant, not the probable loss of profits 
that might occur to the lessee, but the value, as ascer-. 
tained by proof, of what the premises would rent for, 
or by evidence of other facts from which the fair rental 
value may be determined. But special damages may also 
be allowed if pleaded and proved. The plaintiff pleaded 
a number of items of special damages. The eighth and 
ninth instructions given by the court lay down the law 
correctly as to the plaintiff’s right of recovery for dam- 
ages and as to the measure thereof. We are inclined 
to the view, however, that some of the items of special 
damages which the plaintiff was allowed to prove at the 
trial were too remote to be considered, and that the 
inquiry should have been limited to the extra cost and ex- 
penses necessarily incurred by plaintiff in the removal to 
his brother’s farm, and the extra cost of the care and 
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maintenance of his family, and of his live stock, over what 
it would have been if he had obtained the defendant’s farm 
as agreed; also, for the loss of his time during the period 
that he was awaiting the result of the suit against Spelts, 
and until he obtained another farm, since the evidence 
shows diligence on his part as soon as he found that Spelts 
had taken an appeal. 3 Sutherland, Damages (38d ed.), 
sec. 865; Rose v. Wynn, 42 Ark. 257; Adair v. Bogle, 20 
Ta. 238; note to Taylor v. Bradley (39 N. Y. 129), 100 
Am. Dec, 428. 

Several other points are argued by defendant, but we do 
not think them of weight. We adhere to the judgment of 
reversal. : 

REVERSED. 


WILLIAM VocT Vv. W. H. BINDER, ADMINISTRATOR. 
Fitrep Apriz 5, 1906. No. 14,219. 


Judgment: Revivor. Proceedings to revive a judgment should not be 
had in the name of an administrator, except where the adminis- 
trator has succeeded to the rights of the decedent. 


Error to the district court for Thurston county: Guy 
T. GRAVES, JUDGE. Reversed with directions. 


CO. L. Day and Thomas L. Sloan, for plaintiff in error. 


J. M. Curry, contra. 


JACKSON, C. 


In September, 1897, certain judgments were rendered 
before a justice of the peace in Thurston county against 
the plaintiff in error and in favor of one Hattenhauer. 
These judgments were afterwards assigned to Nick Fritz. 
Hattenhauer died in 1900, and after his death Fritz under- 
took to enforce collection of the judgments by execution. 
He was, however, perpetually enjoined from so doing until 
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the judgments were revived, it having been held by this 
court that such procedure was necessary. Vogt v. Daily, 
70 Neb. 812. Thereupon, Fritz procured a revivor of the 
judgments in the name of the administrator of Hatten- 
hauer’s estate. From the judgment of revivor the plain- 
tiff in error prosecuted error to the district court, where 
the revivor was affirmed, and this proceeding is instituted 
to reverse the judgment of the district court. 

The only question presented is the correctness of the 
judgment of revivor in the name of the administrator. It 
is contended that, because Fritz was the party in interest, 
the judgment should have been revived in his name. By 
section 45 of the code it is provided: “An action does not 
abate by the death, marriage, or other disability of a party 
or by the transfer of any interest therein, during its pen- 
dency, if the cause of action survive or continue. In the 
case of the marriage of a female party, the fact being sug- 
gested on the record, the husband may be made a party 
with his wife; and, in the case of the death or other dis- 
ability of a party, the court may allow the action to con- 
tinue by or against his representative or successor in in- 
terest. In case of any other transfer of interest, the action 
may be continued in the name of the original party, or the 
court may allow the person to whom the transfer is made, 
to be substituted in the action.” This section has been 
several times construed, and it has been repeatedly held 
that the transfer of interest after the action is commenced 
does not prevent the action from being continued to final 
termination in the name of the original plaintiff. Mage- 
mau v. Bell, 138 Neb. 247; Dodge v. Omaha & S. W. R. Co., 
20 Neb. 276; Harrington v. Connor, 51 Neb. 214. If, 
therefore, the cause of action had been assigned to Fritz 
before judgment, the action might have proceeded to judg- 
ment in the name of Hattenhauer, and, had Hattenhauer 
been living at a time when it might have been necessary for 
his assignee to procure a revivor of the judgments, such 
proceeding might have been taken in his name, because a 
proceeding to revive a judgment is but a continuance of the 
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action in which the judgment was obtained. 12 Am. & 
Eng. Ency. Law (ist ed.), 150h. 

But the question here is whether such proceeding might 
be taken in the name of the administrator. By section 463 
of the code it is provided: ‘Upon the death of the plaintiff 
in an action, it may be revived in the names of his repre- 
sentatives, to whom his right has passed. Where his right 
has passed to his personal representative, the revivor shall 
be in his name; where it has'passed to his heirs or devisees, 
who could support the action if brought anew, the revivor 
may be in their names.” This section of the code was 
under consideration in Rakes v. Brown, 34 Neb. 304, an 
action to quiet the title to real estate. Pending the action 
the plaintiff died, and the administrator, as the represent- 
ative of the deceased, procured an order of revivor in his 
name, and it was in substance held that the administrator 
was not entitled to have the action revived in his name, be- 
cause the title of the land passed directly to the heirs of 
the deceased, and there was no showing of a necessity to 
sell the real estate to pay the decedent’s debts. As affect- 
ing the right to proceed in the name of the administrator, 
there seems to be no difference in principle between the 
case of Rakes v. Brown, supra, where there was involved a 
proceeding to revive before judgment, and the case at bar, 
where it is sought to revive after judgment. The assignee 
of the judgments had a right to proceed under the provis- 
ions of section 472 of the code to revive the judgments in 
his own name, but it does not seem to be the policy of the 
law to permit the office of an administrator to be used in 
revivor proceedings, except where he has succeeded to the 
rights of the decedent. 

We conclude that the order of revivor in the name of the 
administrator was unauthorized, and we recommend that 
the judgment of the district court be reversed and the 
cause remanded with instructions to enter judgment va- 
cating the order of revivor and dismissing the revivor pro- 
ceedings. 


DUFFIE and ALBERT, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded, with instructions to enter judgment 
vacating the order of revivor and dismissing the revivor 
proceedings. 

JUDGMENT ACCORDINGLY. 


ERNEST PEYCKE BY AL. V. EDGAR SHINN, ADMINISTRATOR. 
Frrep Aprit 5, 1906. No. 14,266. 


1. Contract: Construction. A contract for potatoes in car-load lots 
at an agreed price per bushel for all that may be loaded during 
the week, under which the seller has loaded and shipped four 
car-loads, is entire in the sense that either party had the right 
to a full performance. 


2. Agent’s Authority: Evinence. The authority of an agent may be 
shown by the letters of his principal, and it is a sufficient founda- 
tion for the introduction of such letters in evidence to show that 
they were received in due course of mail in answer to letters 
written by the agent to the principal, and duly mailed to the ad- 
dress of the party sought to be bound. 


Error to the district court for Douglas county: Lrg 8. 
ESTELLE, JUDGE. Affirmed. 


Charles S, Higutter, for plaintiffs in error. 
Altschuler, Fleharty & Moriarty, contra. 


JACKSON, C. 


This is the second appearance of this case. Our former 
opinion is reported in 68 Neb. 343. -The facts necessary to 
be noticed are: That Peycke Brothers, of Omaha, had.a 
branch house at Kansas City, and maintained a place of 
business both at Kansas City and Omaha. H. O’Berste 
was buying potatoes in Arkansas, and in the spring of 1898 
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entered into an agreement with Peycke Brothers, of 
Omaha, to buy potatoes for them in car-load lots for an 
agreed compensation of $10 a car.- He was provided with 
funds from the Omaha office, and completed all purchases 
except the ones in suit, by payment of cash. The business 
was carried on entirely by correspondence through the 
mails and telegrams. Peycke Brothers informed him in 
advance of prices which he was authorized to pay, and 
shipments were made to the firm at Kansas City. On June 
10, 1898, Peycke Brothers telegraphed O’Berste: “Mailing 
money Ozark tomorrow. Don’t want onions. Looking for 
lower prices potatoes not above 50 for next week.” On the 
16th of that month O’Berste, while passing through Rus- 
sellyille, Arkansas, heard that potatoes were being loaded 
there, and, having 20 minutes at that station, he sought the 
dealer, J. L. Shinn, and contracted with him for potatoes 
at an agreed price of 50 cents a bushel for all that Shinn 
could load that week, and, as O’Bersté was not to remain 
there, he directed Shinn to ship the potatoes to Peycke 
Brothers at Kansas City and draw on them for the pur- 
chase money. On June 14 Peycke Brothers, Omaha, tele- 
graphed O’Berste: “Can use 10 cars this week’s shipment 
at 40.” This telegram was received by O’Berste on the 
16th, after he had entered into the contract with Shinn, 
and it appears that he advised Shinn of the receipt of the 
telegram and wired him that the house would not confirm 
the order. Shinn, however, answered that it was too late, 
that two cars had already gone. Shinn loaded two more 
cars that week, but the bills of lading for the last two cars 
were not delivered until the following Monday. Sight 
drafts were attached to the bills of lading and forwarded 
to a bank in Kansas City for collection. The first two cars 
were received by Peycke Brothers and the drafts on them 
were paid. Upon the arrival of the last two cars, Peycke 
Brothers at Kansas City telegraphed Shinn: “We did not 
authorize you to draw for 50 cts. a bushel. Wire bank de 
fiver us bills of lading quick.” On the following day they 
- telegraphed: “Potatoes too heavily loaded. Becoming 


366 NEBRASKA REPORTS. (Vor. 76 


Peycke v. Shinn. 


heated. Must be sold quick. Wire bank deliver us bills of 
lading tonight so can place early morning trade.” Upon 
receipt of the latter telegram, Shinn wired the Kansas City 
bank to release the bills of lading, the potatoes were turned 
over to Peycke Brothers, and the drafts returned unpaid to 
Shinn. The potatoes were sold, and Peycke Brothers re- 
mitted to Shinn the sum of $134.94 as the proceeds of the 
Sale, less charges and commission. Shinn credited that 
amount to Peycke Brothers, and sued that firm in Douglas 
county for the difference between the amount remitted and 
the contract price. While the suit was pending Shinn died, . 
and the action was revived in the name of his administra- 
tor. The plaintiff had judgment for the full amount of his 
demand, and defendants prosecute error. 

There are two principal contentions as to the merits of 
the controversy: First, as to the authority of O’Berste 
to bind his principal by an agreement to pay 50 cents a 
bushel at the time he entered into the contract; and, sec- 
ond, that the transaction relative to the last two cars 
amounted to a consignment on commission. Both of these 
contentions are untenable. At the time the contract was 
made, O’Berste had express authority from his principal 
to buy potatoes during that week for 50 cents a bushel. 
The contract was clearly within the scope of his authority 
as agent, with the single exception that he ordinarily paid 
cash; but the defendants were not prejudiced by this de- 
parture. The agent was supplied with the necessary funds 
to pay for the potatoes, and might have done so, had he 
chosen to remain at Russellville until the potatoes were 
loaded and weighed. The course pursued by him however, 
was one best adapted to the circumstances, and was ratified 
by his principal when the first two car-loads were received 
and the sight-drafts honored without question. Further- 
more, payment of the drafts for the two latter cars was 
waived by Shinn, and Peycke Brothers received the pota- 
toes knowing that they had not been paid for by their 
agent. There was involved no question of a lack of good 
faith, and the evidence discloses a complete accounting be- 
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tween O’Berste and his principal, so there seems to be no 
reason why the contract should not be enforced. 

It is urged, however, that Shinn knew, before the last 
two cars were shipped, that Peycke Brothers had revoked 
the authority of O’Berste to pay 50 cents a bushel for the 
potatoes. Such action, however, was too late, after the con- 
tract was made in good faith. In that connection, too, it is 
worthy of notice that there is involved in the issue no ques- 
tion of the difference in price between the price agreed 
upon and the one which the agent was authorized to pay in 
the telegram of June 14. Peycke Brothers treated the ship- 
ment, not as a sale, but as a consignment on commission, 
and they should not now be permitted to urge, after litiga- 
tion has commenced, that their liability, in any event, was 
only for 40 cents a bushel. As to the claim that the last 
shipment should be treated as a consignment on commis- 
sion, because of the fact that Shinn authorized delivery 
without payment, thus rendering the contract separable, 
such action on the part of Shinn could not have the effect 
contended for. The contract was still entire in the sense 
that either party had the right to full performance. Wil- 
liams v. Robb, 104 Mich. 242, 62 N. W. 853. 

The other questions urged relate to the admission and 
sufficiency of the evidence. It will be observed that the 
action was against Ernest Peycke and Julius Peycke, doing 
business under the firm name and style of Peycke Brothers, 
while the transaction was with Peycke Brothers, and it 
is said that no evidence is to be found in the record 
that Ernest Peycke and Julius Peycke were doing business 
under the name of Peycke Brothers. The correspondence, 
however, from Peycke Brothers was on printed letter- 
heads; the printed portion, in so far as it is material, is in 
this form: 

“Ernest Peycke. Julius Peycke. 
Peycke Bros., 
Wholesale Brokerage and Commission, 
Omaha, Neb., 
Des Moines, Ia. Kansas City, Mo.” 
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It is evident that they thus held themselves out as doing 
business under the name of Peycke Brothers. No evidence 
was offered on their behalf, except the introduction of cer- 
tain letters, which they procured to be introduced on the 
cross-exainination of one of the plaintiff’s witnesses, as 
will be heredfter noticed. The evidence afforded by their 
own letterheads, considered with other facts in the case, we 
think sufficient. 

Again, it is urged that no foundation was laid for the 
introduction of the letters received by O’Berste from 
Peycke Brothers. In our former opinion (68 Neb. 348.), 
this question was the controlling one in the determination 
of the case, and it was held that no sufficient foundation 
was disclosed by the record. The first paragraph of the 
syllabus is as follows: 

“Where it is sought to establish a contract by letters, 
there must be evidence tending to prove that they are in 
the handwriting of the defendant, or that they came from 
him or his authorized agent, or were received in due course 
of mail, in answer to letters duly mailed to the address of 
the party sought to be bound.” 

At the second trial we think the plaintiff was entirely 
within that rule. The testimony of O’Berste is direct and 
positive that the letters introduced were received in answer 
to letters from him addressed to Peycke Brothers at 
Omaha. Furthermore, the defendants produced on the 
cross-examination of O’Berste the identical letters written 
by him, had them identified, and they were offered and re- 
ceived as a part of the cross-examination. We entertain no. 
doubt that the letters were properly received. 

The only remaining question is as to the admnissibility of 
the letters of administration. It is said that they were not 
properly authenticated, and that it was not shown that 
Jacob L. Shinn, therein named, was the J. L. Shinn of this 
action. It is not suggested wherein the letters are not 
properly authenticated. They are certified by the county 
clerk, ex officio clerk of the probate court, as well as by the 
judge of that court, under seal. There is also attached the 
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certificate of the secretary of the state of Arkansas, under 
the seal of the state, that the officers so certifying are the 
officers which they represent themselves to be. The record 
does not contain the original pleadings, and we are not ad- 
vised of whether the action was originally brought in the 
name of Jacob L. Shinn or J. L. Shinn, nor is the record 
of the revivor contained in the transcript, so that we are 
unable to determine whether there is any merit in the 
objection or not, and, with the record before us, we feel 
that the judgment should not be disturbed on that ques- 
tion alone. 

We were not favored with a brief on behalf of the 
defendant in error, and are therefore ignorant of the 
views entertained by his counsel. We are satisfied, how- 
ever, that the judgment is right, and recommend that it be 
affirmed. 


DuFFi£ and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED. 


WINFIELD S. Happrx vy. STATE OF NEBRASKA. 
Fitep Apr 18, 1906. No. 14,445. 


1. Jury: TaALEsMEN. When the trial court finds that the regular panel 
of jurors will be exhausted, and that it will be necessary to call 
talesmen for the trial of a cause pending, it is proper to order 
the sheriff to call a specified number of talesmen for that purpose 
in anticipation of such failure of the regular panel. The fact 
that the sheriff called as such talesmen, pursuant to the order of 
‘court, persons having the qualifications of jurors, who had been, 
before the order was made, requested by the sheriff to attend 
court for that purpose, is not sufficient ground for challenge, 
unless it appears that the sheriff is interested in the cause, or 
there is some evidence to show that the sheriff acted from an 
improper motive. 


27 
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2. 


: CHALLENGE. Upon a trial for murder in the first degree, it 
is sufficient ground for challenge of a juror that he has such 
opinions as would preclude him from finding the accused guilty of 
an offense punishable with death. 


3. Evidence: Ossectrions. Upon sustaining an objection to an offer of 
testimony, the court may allow part of the offered testimony 
without stating the reason for excluding the remainder. 


4, Remarks by the Court in the presence of the jury, reflecting upon 
the evidence of an expert witness, will not be held prejudicial, if 
there is no evidence before the jury to render the expert evidence 
applicable to the issue being tried. 


5. Accused as Witness: ImpracHmENT. If the defendant testifies in 
his own behalf in a criminal case, he may be impeached as any 
other witness. If it is sought to show that he has made state- 
ments out of court inconsistent with his testimony, the statement 
supposed to have been made by the defendant, and to which his 
attention has been called while testifying, must be incorporated 
in the impeaching question, so that the question can be answered 
with yes or no by the impeaching witness. 


6. Criminal Law: Tran. If it appears to the court that a juror, for 
any cause, has failed to hear the evidence given by a witness, the 
witness should be required to repeat his evidence or such part 
thereof as the juror has failed to hear. -But, unless it clearly 
appears that the-evidence or some part of it has not been heard 
by all the jurors, the court is not required, on its own motion, to 
cause the evidence to be repeated. 


7. Homicide: Instructions. Upon the trial of an indictment charging 
murder in the first degree, the defendant may be convicted of a 
lesser degree of homicide, if the evidence warrants it. If the evi- 
dence is not sufficient to support a conviction of murder in the 
first degree, the jury should be so instructed. The court should 
submit to the jury those issues of fact upon which their finding, 
when made, would be allowed to stand as supported -by the evi- 
dence. But, when the evidence is such as to make it proper to 
submit to the jury the question of the defendant’s guilt of murder 
in the first degree, instructions submitting that question will not 
be erroneous because the jury found the defendant guilty-in the 
second degree only. 


8. : - When the defendant is found guilty of murder in 
the second degree only, prejudice will not be presumed because of 
several repetitions in the instructions of principles of law appli- 
cable to an issue of murder in the first degree, if the evidence 
was such as to justify the submission of both issues to the jury. 
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Error to the district court for Custer county: BRUNO 
O. Hostetter, Jupen. Affirmed. 


H. M. Sulliwan, A. R. Humphrey and Aaron Wall, for 
plaintiff in error. 


Norris Brown, Attorney General, and W. T. Thompson, 
contra. 


SEDEWICK, C. J. } 4 


This defendant was convicted of murder in the second 
degree in the district court for Custer county, and has 
brought the record of his conviction here for review upon 
petition in error. The bill of exceptions is a large one, and 
it shows that the evidence taken upon the trial in many 
matters of detail was conflicting. No contention, however, 
is made in the briefs that, if the issue was properly pre- 
sented to the jury, the evidence is insufficient to support 
the conviction. The fact that the defendant shot and 
killed Melvin Butler, the deceased, was not contested upon 
the trial. Justification for the act was urged upon the 
theory of self defense. These two men were neighbors, 
their farms upon which they lived were separated only by 
the line between Custer and Sherman counties. There had 
been, prior to the homicide, some controversy between 
them, and evidently some bitterness of feeling toward each 
other, arising from various causes, among which was a dis- 
pute as to the right of the public to use a roadway which 
crossed the defendant’s land. We would infer from the 
evidence that both men were in good standing in the com- 
munity in which they lived; intelligent, vigorous men, 
jealous of their personal rights, and not much troubled 
with personal cowardice. Their contention and strife with 
each other, arising apparently from insufficient causes, 
and not justifiable on the part of either, have led to the 
death of one, and the conviction of the other for murder. 
It is seldom that this court is called upon to review the 
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record of a homicide that presents more features of human 
interest than this. These men were not in the highest 
walks of life, but they seem to have been useful members 
of society ; and each had a wife and family of young chil- 
dren who appear to have needed and enjoyed his care and 
protection. The trial court was evidently impressed with 
the importance of the case with which it had to deal, and 
manifested more than usual care to guard the interest of 
the state, and to thoroughly and impartially investigate 
the facts bearing upon the question of the defendant’s 
guilt; and at the same time to protect the defendant in all 
of his rights, and safeguard him against an unjust convic- 
tion. After such a trial, the jury has found the defendant 
guilty. The homicide occurred in a personal conflict be- 
tween the defendant and the deceased. It appears beyond 
any reasonable doubt that the defendant, armed with a 
shotgun, went to the place where the disputed road crossed 
his land, where he knew that the deceased with his young 
daughter and two other persons would probably attempt 
to pass. Whether the defendant then had it in his mind to 
punish the deceased for an affront which he supposed the 
deceased had recently given to the defendant’s family was 
a disputed matter. It does not seem probable from all the 
circumstances of the case that such was his intention. It 
would seem more probable that he intended to prevent the 
deceased from crossing by the disputed road. 

It was contended upon the trial that the defendant’s 
purpose in going where he did was to look after and pro- 
tect his yonng children, whom he expected to be returning 
home at that time. There is no doubt that the deceased’s 
children were away from home, and that they might return © 
by the way the defendant went, and it seems. probable 
that the defendant may have supposed that he might meet 
them; but, however that may be, there is no doubt that 
the evidence justified the jury in finding that the defend- 
ant expected and intended to meet the deceased and to 
prevent his passing over the road in dispute. The de- 
ceased was armed with a pistol, as was also the young 


Vou. 76] JANUARY TERM, 1906. 3738 
Haddix v. State. 

man who accompanied him, and as soon as they arrived 
at the line of the defendant’s land, the deceased and 
the defendant began shooting at each other. It would 
be difficult to determine from the evidence with certainty 
which party began the shooting, but the evidence shows, 
and the defendant admits, that he purposely shot the 
deceased, intending to kill him. This the defendant 
says it was necessary to do, and was done by him to 
‘save his own life. Under these conditions, and in the 
light of antecedent and surrounding circumstances, 
it was the peculiar province of the jury to determine the 
motives of the defendant, and to ascertain whether his 
action was prompted by anger and a desire for vengeance, 
or by the instinct of self-preservation, made necessary by 
conditions for which he was not responsible. This great 
and important duty seems to have been conscientiously per- 
formed by the jury. Defendant’s counsel necessarily as- 
sumed that this verdict must not be disturbed, unless the 
defendant’s rights have been neglected, or unwarranted 
burdens put upon him in the trial in some of the partic- 
ulars of which they complain. The questions presented in 
the brief can be best considered in the light of the condi- 
tions to which attention has been called. 

1. In the brief of the state, which was filed but a few 
days before the hearing, it was pointed out that the bill of 
exceptions was not properly identified. The attention of 
the court was called to the matter upon the argument by 
the defendant’s attorneys, and leave was requested to with- 
draw the bill of exceptions for further identification. This 
being a prosecution for a felony, and the request to with- 
draw the bill of exceptions for further certification having 
been made at the first opportunity after attention was 
called to the defect by the brief of the state, leave was 
granted and the certification has been corrected acordingly. 

2. It appears that, for causes not shown in the record, 
jurors had been excused so that but two remained of the 
regular panel. Several days before the session in which 
the defendant was tried, the sheriff notified sixty qualified 
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residents of the county to appear at the ensuing session of 
the court to act as jurors. Afterwards, and before this 
case was called for trial, the court caused an order to be 
entered upon the record directing the sheriff to call sixty 
qualified jurors as talesmen for the trial of this case. When 
the case was called for trial, and the two jurors of the 
regular panel had been called, the court directed the’ 
sheriff to call other jurors, and he filled the panel from per- 
sons present in the courtroom, who had appeared there in 
pursuance of his former notice to them to so appear. These 
jurors were objected to by the defendant on the ground that 
they had not been properly summoned. The contention is 
that, when the sheriff directed these men to appear in court, 
no order had been made authorizing him so to do, and that 
his action was wholly unwarranted, and the same men hay- 
ing been called by him as jurors, the result was that the 
sheriff as a private individual, without authority from the 
court, selected the jurors to sit in the trial of this case. 

It was held in Pflueger v. State, 46 Neb. 493, that the 
trial court may order the calling of talesmen before the 
regular panel is exhausted, when it appears that the reg- 
ular panel will be exhausted, and that such talesmen will 
be necessary; but there is no provision in our law for the 
calling of such talesman by the sheriff without authority 
from the court. His action, therefore, in notifying these 
men to appear in court before any order had been made 
directing him so to do was extra official, and would have 
no force or effect in qualifying these men to act as jurors. 
When, however, he was directed by the court to call tales- 
men, it was his duty to exercise his discretion in selecting 
qualified electors of the county. His action in calling these 
talesmen from the number of those men who were already 
in the courtroom, pursuant to his unauthorized notifica- 
tion, would not disqualify them as jurors, unless irregu- 
larity in first notifying them to appear, without authority 
for so doing, should be held to raise the presumption that 
the defendant was, or might have been, prejudiced thereby. 
In as early a case as Burley v. State, 1 Neb. 385, it was held 
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that jurors must be selected in the manner prescribed by 
law, and, in case they were not so selected, it was “not 
inaterial whether any injustice was thereby suffered by the 
prisoner,” and it has frequently since been held that, if any 
rule of the law is violated in the selection of a jury, preju- 
dice to the defendant will be presumed. In this case, how- 
ever, it does not appear that any provision of the statute 
was violated. It was not the duty of the sheriff to call in- 
dividuals as jurors before he had been ordered so to do by 
the court; and it may be that slight circumstances tending 
to show that the sheriff was interested or partial in the 
case, or that the defendant was in any manner prejudiced 
by this action of the sheriff, might require the court to ex- 
clude jurors so chosen. But we find no such circumstances 
in this record. There is nothing to indicate that the sher- 
iff had any personal interest whatever in the prosecution, 
’ or that the defendant suffered, or could have suffered, any 
prejudice from the Sheriff’s action in the matter. We 
think, therefore, that the court did right in refusing to 
interfere with the discretion of the sheriff in calling 
talesmen in compliance with its order. 

3. It appeared upon the voir dire examination that some 
of the jurors called had conscientious scruples against the 
infliction of the death penalty, and for this reason they 
were excused by the court. It has frequently been held 
that the trial court must exercise its discretion in such 
matters, and that if it appears from the examination of the 
jurors that it. is probable that a juror may, under the in- 
fluence of his conscientious scruples, unduly hesitate in de- 
termining the facts which might lead to the infliction of the 
death penalty, disapproved by the conscience of the juror, 
such juror should be excused. Bradshaw v. State, 17 Neb. 
147; Hill v. State, 42 Neb. 503; Dinsmore v. State, 61 Neb. 
418; Rhea v. State, 63 Neb. 461. The language of the stat- 
ute is: “In indictments for an offense the punishment 
whereof is capital, that his opinions are such as to preclude 
him from finding the accused guilty of an offense punish- 
able with death” shall be good cause for challenge. Cr. code, 
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sec. 468. It is manifest that it was not intended by the leg- 
islature that jurors, otherwise qualified, should be excluded 
from this service because of sentimental feelings against the 
infliction of such punishment, nor because, even, of fixed 
opinions that such penalties are not justifiable upon moral 
grounds, unless it appears that the juror is so prejudiced 
against such penalties as to “preclude him from finding the 
accused guilty,” and it may be that this statute has in some 
cases been too liberally applied. The question, however, 
presented in this record is whether, under any circum- 
stances, any conviction or prejudice of the juror, however 
strong, even if it would preclude the infliction of the death 
penalty, should be ground for challenge. It is conceded in 
the argument that, when the statute provided no other pun- 
ishment for murder in the first degree than the death pen- 
alty, the exclusion of a juror under such circumstances 
was required. The contention is that, since the change. in 
the statute leaving it to the discretion of the jury whether 
the death penalty should be inflicted in each particular 
case, the statute allowing this ground of challenge has no 
application. This contention is predicated upon the theory 
that the discretion of the jury in this regard is an absolute 
discretion and that in all cases the juror may, without 
other reason than his personal feelings in the matter, reject 
the death penalty and inflict imprisonment only as the 
punishment for murder. This does not seem to be the 
theory of the law. No doubt the tendency of modern legis- 
lation is toward less severe penalties; and many thoughtful 
‘and earnest minds are impressed with the belief that the 
taking of human life is in no case justifiable; but this idea 
thas not been embodied in the laws of this state. The 
theory of our law is that there are instances in which the 
infliction of the death penalty is not only justifiable, but 
demanded. The change in the statute which requires the 
jury to exercise its discretion in the matter implies that in 
some instances life imprisonment is an adequate penalty 
even for murder in the first degree. The discretion of the 
jury, therefore, will be controlled by the circumstances of 
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the particular case, and not by the whim of the individual 
juror. A juror, then, who has such opinions as to preclude 
him from inflicting the death penalty in any case, 
‘ necessarily is of opinion that our law is wrong, and is 
not, therefore, qualified to administer it. The amendment 
of the statute in question was made in 1893, and since that 
time Hill v. State, supra, was decided, and in that case it 
was declared that “the provision of the criminal code 
making conscientions scruples of a juror against capital 
punishment ground of challenge for cause in prosecutions 
for murder was not repealed by the amendment of 1893, 
conferring upon the jury discretion to fix the punishment, 
upon conviction for murder in the first degree, at imprison- 
ment for life instead of the death penalty.” The later 
cases follow the same rule. 

4. A young son of the defendant was called as a witness 
in his behalf, and testified that sometime in the month 
before the homicide, ashe was going home from a ball game, 
and was not far from the farm of the deceased, he was 
frightened by the deceased. The substance of the conduct 
of the deceased on that occasion was told by the witness 
in this language: “He just called at me three times and 
whistled, he called the first time and I stopped, and then 
I started to run, and he called twice and whistled at me.” 
The witness then ran home and was not further interfered 
with. .Upon the redirect examination, the witness was 
asked why he was afraid of him. This was objected to as 
calling for a conclusion of the witness, and the objection 
was sustained. The defendant then made an offer of proof 
‘by the witness, the substance of which was that the witness 
believed at the time that the deceased desired to punish 
him for taking down a fence of the deceased and not re- 
placing it. The ruling of the court upon the offer was to 
the effect that the defendant might show the facts in regard 
to taking down the fence by the witness and replacing it by 
the deceased; but the court refused to allow the witness 
to testify that it was for this reason that he was afraid 
that the deceased intended to injure him. There was, of 
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course, no error in this ruling of the court, and the defend- 

-ant’s exceptions thereto were properly overruled. It is, 
however, insisted that, although it should be thought that 
the exclusion of the evidence as offered was not erroneous, 
still the language used by the court was prejudicial to the 
defendant as containing an intimation “that the witness 
had been guilty of reprehensible conduct toward the de- 

“ceased.” The language said to have been used by the court 
was: “The offer is denied, except to this extent that the 
witness may be permitted to testify, if counsel desire him to, 
that he had passed along near there the day before and 
had kicked down the fence which Butler had put up.” The 
acts of the witness recited by the court were recited in the 
defendant’s offer of proof, and the objection made is that 
the court failed to call attention to the mitigating circum- 
stances that would justify the witness in taking down the 
fence of the deceased. But these matters were not com- 
petent in evidence, and it would seem to have been im- 
proper for the court to have recited them. 

5. Two of the stote’s witnesses testified to having heard 
the defendant shout to the deceased and the parties with 
him in threatening language on the evening of, and shortly 
before, the homicide. These witnesses were at the time at 
their home, which was possibly half a mile or more from 
the residence of the defendant, near which he is alleged to 
have been at the time. On the theory that there was an 
elevation of ground between the witnesses and the defend- 
dant that might intercept the sound of the defendant’s 
voice, the defendant offered a witness as an expert who tes- 
tified, in substance, that such obstruction would interfere 
with the passing of sound from one place to another, and 
would, in the opinion of the witness, render it impossible _ 
for the sound of the defendant’s voice to have been heard 
as testified to by the state’s witnesses. The defendant 
alleges that, while this expert was testifying, the court, in 
passing upon a question raised upon the evidence, used 
these words in the hearing of the jury: “A country boy on 
a hill can tell more about how sound travels, or how far 
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you can hear a voice, than the philosophers who have 
written books on the subject.” It is manifest that such 
language from the court would be improper and might, if 
the evidence offered was material to the issue, be preju- 
dicial to the defendant. It is denied that the court used 
such language. If such language had been used by the 
court, it would, of course, be of no importance in the case, 
except as reflecting upon the weight: to be given the evi- 
dence offered by the expert witness; and in this case it 
could not have been prejudicial because, as far as we can 
see, the evidence of the expert has no relevancy to the 
question being tried. We have been unable to find, and our 
atlention has not been called to, any clear and substantial 
evidence from which the jury could have found that there 
was any elevation of land between the defendant and the 
witnesses that could have obstructed or deflected the sound 
of the defendant’s voice. It is shown that the defendant’s 
house was situated upon low land; that between his resi- 
dence and the home of the witnesses the surface of the 
earth is very uneven; that a deep canyon or draw extends 
through the territory, and that there are elevations of 
ground that some might call hills and others would not, 
but to what extent the ground is elevated is not shown. It 
appears uncontradicted in the evidence that the home of 
the witnesses is situated on an elevated plateau; that this 
elevation is greater than that of any of the ground between 
the two residences; how much greater is not shown, but one 
witaess testified that there was no elevation of ground 
between them that would prevent the witnesses hearing 
sound that came from the vicinity of defendant’s residence. 
The expert witness in question had no knowledge of the 
physical features of the territory between the two residen- 
ces. A finding that there was an elevation that would in- 
terfere with a direct line from one of these residences to 
to the other would be based upon guesswork, and not upon 
the evidence in this record. The evidence of the expert, 
therefore, had no bearing upon the issue and might have 
been wholly excluded. It follows that the defendant could 


380 NEBRASKA REPORTS. [Vou. 76 


Haddix v. State. 


not have been prejudiced by the supposed remarks of the 
trial court. 

6. Testimony was offered for the purpose of impeaching 
the evidence of the defendant who was sworn as a witness 
in his own behalf. The defendant had testified to the cir- 
cumstances surrounding the homicide and, among other 
things, had stated that the controversy did not arise from 
the dispute as to the alleged road over the defendant’s 
land, but that, on the other hand, he had started out from 
his home to look after his children, and accidentally came 
in contact with deceased. A witness was called who had 
been with the defendant soon after the homicide, and had 
conversation with him, and, after showing these facts, this 
witness was asked this question: “Did the defendant tell 
you on the car that night, coming from Mason City, words 
like these: ‘That he had some trouble with this man over 
a road; that he went down to the gate with a gun, and 
that he killed him; that he went to open the gate to go 
through, and that he killed him; that Butler went to open 
the gate?’” This question was clearly objectionable, for 
several reasons. The exact words which it was claimed 
that the defendant had used should have been incorporated 
in the question propounded to the witness, and the ques- 
tion, having been put to the witness so indefinitely as it 
was, naturally called for the indefinite and wholly im- 
proper answer of the witness: “Well, that is about the sub- 
stance of it.” Past experience in the trial of such ques- 
tions has led to the conclusion, which has long ago become 
an unvarying rule, that such mode of impeachment, being 
dangerous and liable to lead to prejudice, should not be 
allowed, except with the strict observance of the technical 
rules with which the law has protected a witness whose 
testimony it is sought in this manner to impeach. When, 
however, it is sought to enforce these technical rules 
against the party offering the evidence, it is necessary like- 
wise to lay the same restrictions upon the objector. The 
objection made to this question was: “Defendant objects 
for the reason that the question suggests a confession or 
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‘admission, and that the same is a part of the state’s main 

case, and is not proper rebuttal testimony ; that no founda- 
tion was laid for the introduction of the testimony when 
the defendant was on the stand.” It will be noticed that 
no objection was made to the form of the question. The 
defendant having consented to the use of so indefinite a 
question, it cannot be said that he was prejudiced by an 
answer, the indefiniteness and indirectness of which was 
suggested by, and the natural result of, the question itself. 
There was, therefore, no error in refusing to strike out 
the answer of the witness on the ground that it was not 
responsive, and incompetent, -irrevelant and immaterial. 
The evidence, if offered as a part of the state’s case, would, 
of course, have been competent as an admission of the de- 
fendant against his interest; but, in the condition of the 
evidence at the time, it would have been manifestly unjust 
to the defendant to have admitted the evidence as affirma- 
tive proof of the defendant’s guilt, and, so far as it might 
have been thought to have been offered for that purpose, 
the objection sufficiently raises the question and should 
have been sustained. 

7. While the testimony was being taken in the case, de- 
fendant’s counsel suggested to the court that one of the 
jurors was asleep. The court, thereupon, sent the sheriff 
to awaken the juror. The juror appeared at the time 
to have his eyes closed and head bowed, but, as the sheriff 
reached the juror, and before he had been interfered with 
by the sheriff in any way, he resumed his attentive posi- 
tion, and no further action was taken by the court thereon. 
The defendant now insists that, although he did not re- 
quest the court so to do, the court should of its own 
motion have questioned the juror, and, if it appeared 
that the juror had failed to hear any part of the evidence 
that had been given, the court should have caused the 
evidence to have been reintroduced; but this contention 
cannot be sustained. The proof offered by the defendant 
upon this matter is somewhat contradicted, but, even if 
we take it as true, it does not sufficiently appear that the 
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juror failed to hear the evidence given by the witness, 
and, if he did, the defendant could not by his silence ac- 
quiesce in the continuance of the trial without further 
action on the part of the court, and afterwards urge that 
he was prejudiced by the want of such action. It fol- 
lows that this assignment in the motion for new trial was 
properly overruled. 

8. It is earnestly contended that the court erred in 
those instructions in which the elements of murder in 
the first degree were explained to the jury. There were 
four of these instructions, and possibly a part of some of 
them might properly have been omitted. It is not con- 
tended that they contained any erroneous statement as to 
the law, nor is it denied that the evidence was in such 
condition as to make it proper to submit that question to 
the jury. The argument seems to be that, since the jury 
have found the defendant guilty of murder in the second 
degree, thereby excluding the conclusion of his guilt of 
the higher degree, it follows that the instructions defining 
murder in the first degree were unnecessary, or at least 
that some of them, or some part of them, might have been 
dispensed with. Of course, there is no merit in such a 
contention, and possibly it was not intended to insist 
upon: this suggestion. The principal contention appears 
to be that there was “practically a reiteration and repeti- 
tion of the first instruction given upon that point.” The 
instructions as a whole present an unusually clear ex- 
planation of the principles of law underlying the questions 
of fact to be submitted to the jury, and we cannot find 
any such repetition in the statement of these principles 
as could be said to prejudice the defendant. 

It appears that the whole matter was fairly submitted 
to the jury, and without any prejudicial error that would 
require a reversal of the judgment. 

AFFIRMED. 
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WILLIAM MILLER V. ELI HENDERSON ET AL. 
Firep Apzit 18, 1906. No. 14,275. 


Costs. When a plaintiff in an action in a justice’s court, in which no 
set-off is pleaded, recovers a judgment from which the defend- 
ant appeals, and the plaintiff has judgment also in the district 
court, he is entitled to recover costs in the latter court without 
regard to the amount of his judgment therein. 


Error to the district court for Antelope county: JoHN F. 
Boyp, Jupes. Affirmed. 


O. A. Williams, for plaintiff in error. 
A. E. Garten, contra. 


AMES, C. 


In a money action, plaintiff recovered a judgment in 
justice’s court from which the defendant appealed. Ona 
trial in the district court the plaintiff also recovered a 
verdict, but by a sum less by more than $20 than the 
amount of the judgment appealed from. In the latter 
court judgment was rendered for the plaintiff for the 
amount of the verdict, and for costs. From the order 
taxing costs the defendant prosecutes this proceeding. 

We discover no error. The right of a litigant in a com- 
mon law action to recover costs is exclusively statutory. - 
City of Hastings v. Mills, 50 Neb. 842. Section 620 of the 
code enacts: “Where it is not otherwise provided by this 
and other statutes, costs shall be allowed of course to the 
plaintiff, upon a judgment in his favor, in actions for the 
recovery of money only, or for the recovery of specific real 
or personal property.” Section 986 of the code provides: 
“If, on an appeal by the plaintiff, from a judgment in his 
favor, he shall not recover a larger sum than twenty dollars 
exclusive of interest since the rendition of the judgment 
before the justice, he shall be adjudged to pay all costs in 
the district court including a fee of five dollars to the de- 
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fendant’s attorney ; and in case the defendant shall demand 
a set-off greater than twenty dollars, and he appeals from 
a judgment in his favor, and does not recover twenty dol- 
lars, he shall, in like manner, pay all costs in the appel- 
late court, including a like fee to the plaintiff’s attorney.” 
And section 1,013 is as follows: “If any person appealing 
from a judgment rendered in his favor shall not recover 
a greater sum than the amount for which judgment was 
rendered, besides costs and the interest accruing thereon, 
every such appellant shall pay the costs of such appeal.” 
Iach of these two latter quoted statutes constitutes an 
exception to the first quoted, but neither is applicable in 
the present case because the plaintiff, who was sucessful 
in justice’s court, did not appeal, and no set-off was 
pleaded. We have been cited to no other statute bearing 
on the question and know of none, and therefore recom- 
mend that judgment of the district court be affirmed. 


OLDHAM and Epperson, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 


court be 
AFFIRMED. 


AMANDA PRINGLE V. MODERN WOODMEN OF AMERICA.* 
Fiiep Apri 18, 1906. No. 14,294. 


1. Beneficial Associations: Forrerrure: WaIver. It is a settled law 
of this state that if a beneficiary insurance association, like the 
defendant in error in this action, continues to collect dues and 
mortuary assessments from a member who has forfeited his bene- 
ficiary certificate, after knowledge of such forfeiture by its offi- 
cers or agents intrusted with the duty of making assessments, it 
shall te held to have waived such forfeiture, without regard to 
any restrictions or limitations incorporated in its certificates of 
membership or by-laws with respect to the power or authority 
of such persons to make such waivers. 


* Rehearing allowed. See opinion, p. 388, post, 
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2. Principal and Agent. It is the duty of an agent to communicate to 
his principal every fact affecting the transaction intrusted to his 
care which comes to his knowledge in course of or during its per- 
formance, and this duty, in an action between the principal and 
the adverse party, the agent is, with certain exceptions noted In 
the opinion, conclusively presumed to have obeyed. 


Preor to the district court for Deuel county: HANSON M. 
GRIMES, JUDGE. Reversed. 


G. C. McAllister, for plaintiff in error. 
W. H. Thompson and T. S. Allen, contra. 


AMES, C. 


There is no conflict in the evidence with respect to the 
facts essential to the determination of the rights of the 
parties to this action which was tried by the court alone, 
a jury having been waived. 

Frank W. Pringle was a member of the defendant so- 
ciety holding a beneficiary certificate in favor of his 
mother, the plaintiff, which contained a clause to the effect 
that it shall become null] and void if, while such a member, 
_ he should become convicted of a felony. While such member 
he was convicted of a felony, in consequence of which he 
was sentenced to serve a term in the Nebraska state peni- 
tentiary, where he died about six months afterwards. After 
Pringle had been arrested for the offense of which he was 
subsequently convicted, but before his trial, he deposited 
with the clerk of the local camp a sum of money sufficient 
to pay his dues and assessments, thereafter to accrue, for 
the term of four months, and directed the clerk so to 
apply it as such obligations should mature. This direc- 
tion the clerk obeyed by remitting the required sums 
monthly to the head camp; such remittances being made 
all, or nearly all, of them after the conviction and with 
the knowledge by the clerk of that fact. After the fund 
had become exhausted, the plaintiff paid to the clerk two 


successive instalments which were received and trans- 
28 
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mitted by him to the head camp in the usual manner. 
Pringle died on the 6th day of September, without ever 
having been in default of dues or assessments, and a mem- 
ber in good standing, so far as appeared from the books 
and records of the order, and was buried by, and with the 
rites and ceremonies of, the local camp as having died in 
full fellowship therewith. After his death an officer or 
agent of the head camp made or attempted to make a 
tender to the plaintiff of the sums accepted as dues and 
assessments after the date of conviction. The evidence 
with respect to what occurred in this transaction and 
as to the formal sufficiency of.the attempted tender, is 
somewhat conflicting, but, in our view of the matter, the 
fact is not material. A suit on the membership certificate 
resulted in a judgment for the defendant. 

In our opinion, the case is ruled by Modern Woodmen of 
America v. Colman, 64 Neb. 162. It was there held, and 
it was twice reaffirmed in the same case, that “it is a 
settled law of this state that if a beneficiary insurance 
association, like the plaintiff in error in this action, con- 
tinues to collect dues and mortuary assessments from a 
member who has forfeited his beneficiary certificate, after 
knowledge of such forfeiture by its officers or agents in- 
trusted with the duty of making assessments, it shall be 
held to have waived such forfeiture, without regard to 
any restrictions or limitations incorporated in its cer- 
tificates of membership or by-laws with respect to the 
power or authority of such persons to make such waivers.” 
And it is said in the opinion: “It cannot be regarded as 
material upon what ground or for what reason such for- 
feiture was incurred.” Field v. National Council, K. L. 
S., 64 Neb. 226, and Royal Highlanders v. Scovill, 66 Neb. 
213, both cited and chiefly relied upon by the plaintiff in 
error herein, are not in conflict with the principles above 
quoted. In the former of these cases the officer of the 
local body, charged with collection of dues and mortuary 
assessments, had undertaken by agreement with the in- 
sured to extend the time within which payment of them 


Vou. 76] JANUARY TERM, 1906. 387 


Pringle v. Modern Woodmen of America, 


should be made, and the latter relying upon such agree- 
ment had died several months in arrears. It was correctly 
held that the local official had no authority to waive ov 
amend the by-laws of the association or the contract of 
the parties. In the latter of the cases cited the insured, 
a woman, was in suspension for default of overdue pay- 
ments, and the contract stipulated that she could not be 
reinstated unless when in good health. The husband per- 
suaded the local officer to accept the delinquent dues on 
the day of her death, concealing from him the fact of her 
mortal illness and dying condition, and the payment was 
repudiated as soon as the fact became known. There is 
no question as to the correctness of these decisions, but the 
cases are as unlike the one at present under discussion 
as can well be imagined. There is a plain distinction 
between the cases cited and the Colman case and the one 
at bar, which is not always observed by counsel or even 
by the courts. It is not held in any of them that the agent 
has authority to waive a forfeiture or any condition of the 
policy or contract. But as is shown at some length in Har- 
gadine, McKettrick Dry Goods Co. v. Krug, 2 Neb. (Unof.) 
52, it is the duty of an agent to communicate to his prin- 
cipal every fact affecting the transaction intrusted to his 
care which comes to his knowledge in the course of or 
during its performance, and this duty, in an action be- 
tween the principal and the adverse party, the agent is 
conclusively presumed to have obeyed, except when, in ex- 
treme cases, it is shown that the agent, with the knowl- 
edge of the opposite party, has repudiated his agency or 
has acted fraudulently under such circumstances as to 
apprise the latter that the communication has not been, 
and probably will not be, made, or it is the intent of the 
latter that it shall not be made, or he is in some way im- 
plicated with the default of the agent. There are no cir- 
cumstances in this record bringing the case within the ex- 
ceptions. There is no evidence that the insured or his 
beneficiary acted fraudulently or in confederation with the 
local agent, or suspected, or had reason so to do, that 
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he would neglect his duty in any respect. In the absence 
of this exception the presumption is that the clerk of the 
camp seasonably communicated the fact of Pringle’s con- 
viction to the head camp and that the latter, by accepting 
and retaining the money without objection until after the 
death of the insured, waived the forfeiture. This, which 
is the doctrine of Modern Woodmen of America v. Col- 
man, supra, and the cases there cited, and of a long line 
of other cases in this court, is accurately applicable to the 
case at bar, and requires that the judgment of the district 
court be reversed and a new trial granted, which we recom- 
mend be done. : 


OLDHAM and EPPERSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and a new trial granted. 


REVERSED. 


The following opinion on rehearing was filed July 12, 
1907. Judgment of reversal adhered to: 


1. Beneficial Associations: Acrnts. A subordinate lodge of a mutual 
benefit society and its clerk, who is designated by the supreme 
lodge to receive and forward dues and assessments from certifi- 
cate holders, are agents of the supreme lodge. 


2. Forfeiture: Watver. The collection of dues and assessments from 
a member of the order, convicted of a felony, by the clerk of such 
subordinate lodge, with full knowledge of that fact, which are for- 
warded to and retained by the supreme lodge until after the death 
of the member, amounts to a waiver of a forfeiture of his benefit 
certificate on the ground of such conviction. 


BARNES, J. 


For a full statement of the facts involved in this con- - 
troversy, see our former opinion, ante, p. 384, where we 
held that the forfeiture relied on to defeat a recovery on 
the benefit certificate in suit was waived. A rehearing was 
allowed, and it is now strenuously contended that the 
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acts of the local camp and its clerk did not have that ef- 
fect. It is claimed that the forfeiture clause contained in 
the by-laws of ‘the association was self-acting, and when 
the deceased member was convicted of a felony it ex pro- 
prio vigore expelled him, and he was no longer a member 
of the order. This may be conceded, and yet there may 
be a recovery in this case. The association had the power 
to waive the forfeiture, retain the member, and continue 
his benefit certificate in force. And so the real question 
for determination is, has there been such a waiver? 

It appears that Frank W. Pringle became a member of 
the defendant association in May, 1900, and the benefit 
certificate in question was issued and delivered to him on 
the 30th day of June, of that year. He paid all of his 
dues and assessments up to and including the 15th day 
of April, 1901, when he was convicted of a felony. He 
was, up to that time, a member of the association in good 
standing, and, desiring to continue so and keep his cer- 
tificate in force for the benefit of his mother, he, together 
with the clerk of his local camp, examined the by-laws of 
the order for the year of 1897, which were then in the hands 
of that officer and were the only by-laws to which they 
had access, but found nothing therein to prevent him from 
keeping up his payments and retaining his membership. 
He thereupon deposited with the clerk a sum of money 
sufficient to pay his dues and assessments for some months, 
with instructions to forward the same to the head camp as 
required. When the money so left with the clerk was 
exhausted, the beneficiary was notified of that fact, and 
she thereafter continued to make the necessary payments 
until after Pringle’s death, which occurred on the 6th day 
of September, 1901. It further appears that he was buried 
under the auspices of the order by the local camp, with 
full knowledge on the part of the members thereof of the 
foregoing facts. Thereafter proofs of death were for- 
warded to the head camp, with a demand for the payment 
of the benefit cevtificate, which was refused, for the rea- 
son that the deceased was not a member of the order 
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at the time of his death. An attempt was made to return 
the amount paid to the association by the deceased and his 
beneficiary after his conviction, but she refused to receive 
or retain the money thus tendered. ; 

That the clerk of the local camp who, as shown by the 
record, was authorized to collect dues and assessments 
and forward them to the head camp was the agent of the 
association is too well settled by authority to be now an 
open question. Bragaw v. Supreme Lodge, K. L. H., 128 N. 
Car. 354, 54 L. R. A. 602; Trotter v. Grand Lodge of Towa, 
L. H., 182 Ta. 518; Coverdale v. Royal Arcanum, 193 IIL. 
91; Supreme Tent, K. M. W., v. Volkert, 25 Ind. App. 627; 
Wagner v. Supreme Lodge, K. L. H., 128 Mich. 660; Stylow 
v. Wisconsin O. F’. M. L. Ins. Co., 69 Wis. 224; Knights of 
Pythias v. Kalinski, 163 U.S. 289. It is also well settled 
that such local camp or lodge of such an organization is 
the agent of its governing body. Coverdale v. Royal Ar- 
canum, supra. The local camp and its clerk being the 
agents of the association, the conclusive presumption, in 
the absence of fraud, is that they seasonably communi- 
cated the fact of Pringle’s conviction to the head camp. 
Indeed, the clerk testified that the governing body knew 
of that fact, and his statement stands unchallenged, ex- 
cept by the evidence of one C. W. Hawes, the head clerk 
of the association. A like state of facts has often been 
held to amount to a waiver of a similar forfeituré clause. 
In Supreme Lodge, K. H., v. Davis, 26 Colo. 252, it was 
held that a benevolent association which issues a benefit 
certificate to a member on condition that he is under a 
certain age waives the right to make an objection on this 
point by acceptance of assessments after knowledge that 
the member was above the age stated when the certificate 
was issued; that subordinate lodges and their officers who 
collect assessments for, and which are accepted by, the 
supreme lodge are agents of such governing body, and no- 
tice to such agents will be deemed notice to their prin- 
cipals. : 

Supreme Tent, K. M. W., v. Volkert, supra, was a case 
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where the by-laws of the association, which were a part of 
the contract of insurance between it and its members, pro- 
vided that if a member should engage in the sale of in- 
toxicating liquors his certificate should become void from 
the date of engaging in such occupation, without any 
action on the part of the officers of the society, and that 
the receipt of assessments from such member after his 
engaging in a prohibited occupation should not be a waiver 
of the condition. The assured engaged in the business of 
selling intoxicating liquors, which fact was known to the 
local authorities to whom he paid his dues, and the 
society retained and received the last assessment, with 
notice of the fact that the member died while engaged in 
the prohibited occupation. It was held that the associa- 
tion was estopped from asserting that the certificate was 
forfeited. 

In Alexander v. Grand Lodge, A. O. U. W., 119 Ia., 519, 
it was said: “One asserting the right to pay under a 
valid certificate, and allowed to do so by the officer having 
authority to determine whether or not such payments 
should be received, is certainly justified in relying on the 
statement of such officer, and the association is estopped 
from insisting by way of defense on any fact which would 
have been a proper ground for refusing, when the dues 
are offered, to recognize the certificate as valid, provided 
such fact is known to the association through such officer, 
or there is such notice of the fact as to charge the associa- 
tion or its officers with knowledge thereof.” 

In Trotter v. Grand Lodge of Iowa, L. H., supra, it was 
held that the rule that courts will give effect to any act 
or circumstance from which it may fairly be argued that 
the insurer has waived the right to strict and literal per- 
formance by the insured, or upon which an estoppel against 
forfeiture may be founded, applies to fraternal or lodge 
insurance. And whether a waiver of forfeiture of a cer- 
tificate of insurance will be found in any particular case 
depends not on.the intention of the insurer against whom 
it is asserted, but on the effect which its conduct or course 
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of business has had upon the insured, and this rule is 
applicable where the insurer acts under a mistake. 

In Modern Woodmen of America v. Colman, 68 Neb. 660, 
we held that a forfeiture incurred by the holder of a life 
insurance policy or contract is waived, if the company, 
with knowledge of the facts, subsequently collects pre- 
miums, dues or assessments on account of the contract, 

“and retains them, without objection, until after the death 
of the insured; that it is the duty of the agent to make 
known to his principal all facts concerning the service in 
which he is engaged that come to his knowledge in the 
course of his employment, and this duty he is, in a subse- 
quent action between his principal and a third person, con- 
clusively presumed to have performed. This is the founda- 
tion of the rule, necessary to public safety, that notice to 
an agent in the course of his employment is notice to his 
principal. 

It is contended, however, that, Pringle’s membership 
having terminated by reason of his conviction and the for- 
feiture clause contained in the by-laws of the association, 
the clerk of the local camp was not, as to him, the agent 
of the head camp, and had no authority to receive dues 
from him after the date of his conviction. It appears, 
however, that the head camp had failed to furnish the clerk 
with the by-laws of the order adopted in 1899, or thereafter, 
which contained the forfeiture clause in question. So, when 
the deceased applied to the agent of the association to as- 
certain whether he could pay his dues and assessments, and 
keep his benefit certificate in force, it was found, on exam- 
ination of the by-laws, that he could do so. Again, Prin- 
gle’s conviction did not have the effect of removing the 
clerk of the local camp from office, and he was as much 
the agent of the association thercafter as he was before 
that event took place. He was required to collect all dues 
and assessnients from members of the local camp and for- 
ward them to the association, and, finding nothing in the 
by-laws furnished him by that body which prohibited it, he 
decided, in good faith, that he was required to receive the 
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dues and assessments tendered by the deceased and his 
beneficiary. They were so received by him and forwarded 
to the head camp, which received and retained them until 
after Pringle’s death. The clerk of the local camp was 
thus acting as agent for the association, with at least 9s- 
tensible authority to accept the dues and assessments in 
question, and his acts should be held to be binding upon 
his principal. It also appears that the local camp re- 
ceived its part of the dues paid by the deceased; continued 
to treat him as one of its members, and has never offered 
to return any of the money thus received. It would, there- 
fore, seem clear that the forfeiture relied on by the defend- 
ant has been waived, and this rule is amply sustained by 
.the authorities. 

So, we are of opinion that our former judgment was 
right, and it is adhered to. 

REVERSED. 


LETTON, J., dissenting. 


Frank W. Pringle became a member of the order upon 
June 23, 1900. At the time he became a member he agreed 
“to conform in all respects to the rules, laws and usages 
of the society now in. force or which may hereafter be en- 
acted and adopted by the same, and that this application 
and the laws of this society shall form the sole basis of 
my admission to membership therein and of the benefit 
certificate to be issued me.” There was a further agree- 
ment that if he should be expelled from the order he should 
forfeit his rights under the certificate. In his application 

‘he states: “I fully understand the object, organization, 
mode of action and laws of this society, and particularly 
that part of the laws defining the qualifications for and the . 
restrictions upon its membership. * * * JI further un- 
derstand and agree that the laws of this society now in 
force enter into and become a part of every contract of in- 
demnity by and between the members of the society and 
govern all rights thereunder.” These statements were a 


394 NEBRASKA REPORTS. [ Vou. 76 


Pringle v. Modern Woodmen of Amertca, 


part of the application and were signed by the applicant, 
together with the further signed agreement that the ap- 
plication and statements should be taken as a part of the 
contract. At the time of his admission into the order 
section 326 of the by-laws provided as follows: “Tf any 
person after becoming a member of this society shall be 
convicted of a felony,-he shall by such conviction be ex- 
pelled from the society, without any action being taken by 
the local camp, executive counsel, head camp or any of the 
officers of this society.” And section 328 provided: “In 
case of expulsion because of conviction of a felony, the 
member shall never again be reinstated.” Section 274 pro- 
vided, in substance, that the camp clerk should not know- 
ingly receive dues “from a member who shall have been 
convicted of a felony after his adoption into this society, 
provided, however, that the receipt, retention or transmis- 
sion to the head camp of such dues or assessments shall not 
have the effect of waiving the forfeiture of the certificate 
of such member or secure to him any such rights whatever.” 
There is no evidence in the record showing that at the 
time Pringle became a member of the order he did not 
fully understand and know the contents of the by-laws 
and the foregoing provisions and his signed declaration is 
to the effect that he was so informed. In April, 1901, he 
was convicted of horse stealing, and died in the peniten- 
tiary in September, 1901. In July, 1901, and after the 
date at which the local clerk testifies Pringle and he ex- 
amined the by-laws, a new by-law was adopted as section 
248, revision of 1901, as follows: “No local camp nor any 
of the officers thereof shall have the right or power to 
waive any of the provisions of the by-laws of this society.” 

1. In the absence of any evidence to contradict Prin- 
gle’s statement that he knew what the by-laws were in 1900 
when he joined the order, I do not think the testimony 
of the clerk that, about the time of the conviction he ex- 
amined his 1897 copy of the by-laws and found nothing 
to prevent him from accepting the dues, is of much im- 
portance. Both he and Pringle evidently had some rea- 
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son for looking up the by-laws in that respect. No reason 
is suggested why he should think of such a law being in 
existence, unless he had at some time been informed of it, 
and I think the inference to be drawn from this fact sup- 
ports the statement in Pringle’s application that he knew 
what the by-laws were. Pringle knew when he entered 
into the contract that if he was convicted of a felony 
his certificate would be void. He knew also that the clerk 
had no right or authority to take money from him in pay- 
ment of dues or assessments after that event. By a sub- 
sequent by-law which was binding upon him, the power 
of the clerk to waive any of the provisions of the contract 
or waive a forfeiture was expressly laken away. The col- 
lection of the assessments by the local clerk therefore was 
beyond the scope of his authority, which was known to the 
insured, and which, in the absence of ratification by his 
principal, did not bind it. If the evidence preponderated 
that the head camp knew of the forfeiture and accepted 
the money with that knowledge, I would concur in the 
opinion, but I do not so read the record. This was the con- 
dition in Supreme Tent, K. M. W. v. Volkert, 25 Ind. App. 
627, referred to in the opinion, and with this doctrine I 
have no quarrel. There is no evidence of ratification of 
the unauthorized act. The money sent in by the clerk 
was returned immediately upon knowledge of the facts, 
and the forfeiture was never waived. These views are 
supported by Farmers & Merchants Ins. Co. v. Bodge, 78 
Neb. ; Graves v. Modern Woodmen of America, 85 
Minn. 396; Field v. National Council, K. L. S., 64 Neb. 226; 
Royal Highlanders v. Scovill, 66 Neb. 213; Elder v. Grand 
Lodge, A. O. U. W., 79 Minn. 468; Knights of Honor v. 
Oeters, 95 Va. 610; Borgraefe v. Knights of Honor, 22 Mo. 
App. 127; Harvey v. Grand Lodge, A. 0. U. W., 50 Mo. 
App. 472; Hall v. Western Travelers Accident Ass'n, 69 
Neb. 601. I think it would be extremely dangerous to the 
welfare of all the members of beneficial associations if the 
power is indirectly conferred upon local clerks to change 
or annul the terms of the contract, as seems to be the ef- 
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fect of the opinion. We have held that this cannot be done 
to the detriment of the member by a body made up of the 
officers of the lodge and some elected representatives. 
Lange v. Royal Highlanders, 75 Neb. 196. If this cannot 
be done by the formal action of such a body, is it consistent 
or logical to say that it may be done by any local camp 
clerk? Moreover, the organization possesses social and 
fraternal, as well as insurance features, and its members 
are associated together in the work of the local camp. 
Most law-abiding citizens have a just and well-founded 
aversion to social association with criminals, and the pro- 
visions of the contract which seek to protect them from 
such association should be given full force and effect, and 
the unauthorized act of a subordinate agent should not de- 
prive the other members of the protection proposed by this 
by-law. It is probable also that by reason of an increased 
mortality in prisons the insurance risk is increased as long 
as the criminal is incarcerated, and the society has the 
right to protect itself and its members from such an in- 
crease of the hazard caused by the act of the insured. 
The by-law is salutary, is in the interests of the whole- 
membership of the association, and should be enforced, 
unless waiver by the principal is shown. ° 


MISSOURI PACIFIC RAILROAD COMPANY V. CASS COUNTY. 
Froep Apri 18, 1906. No. 14,240. 


J. Railroads: Crossrnes at Hiauways. Under cection 110, ch. 78, 
Comp. St., it is the duty of a railroad company to make and keep 
in repair suitable crossings with approaches, notwithstanding the 
highway was laid out after the railroad was bullt. The public 
authorities are required to build that part of the highway within 
the right of way which they would have been required to make 
had the railroad not been constructed. State v. Chicago, B. & 
Q. R. Co., 29 Neb. 412, followed and approved. 


. 
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LiaBILITY oF Counties. Under the provisions of 
this section of the statute, a railroad company cannot recover 
damages from a county for the cost of putting in cattle-guards, 
erecting sign-posts, building wing-fences, planking the track, and 
constructing the necessary approaches at a public crossing. 


3. Compensatory damages should be allowed for the land taken from 
the right of way for a public road. 


4, Measure of Damages. Where, in making the proper approaches to 
the railroad track, it is necessary to grade through all, or nearly 
all, the width of the right of way on either side of the track, the 
railroad company should be allowed such sum for damages as the 
county would have been compelled to expend in grading the public 
road had the railroad never been built. 


Error to the district court for Cass county: PauL JEs- 
SEN, JupGE. Reversed. 


B. P. Waggener, J. W. Orr and A. N. Sullivan, for plain- 
tiff in error. 


Jesse L. Root and C. A. Rawls, contra. 


OLDHAM, C. 


This action originated before the board of county com- 
missioners of Cass county on a claim for damages filed by 
the Missouri Pacific Railroad Company on account of the 
crossing of its right of way by a section line road in said 
county. There is no question involved as to the regularity 
of the proceedings in opening the highway, and plaintiff’s 
claim for damages was duly filed in conformity with the 
statute. Appraisers, duly appointed, awarded plaintiff 
the sum of $250 as compensation for the crossing of the 
road over its right of way. The county board, however, 
refused to allow plaintiff any damages, and an appeal 
from this final order was prosecuted to the district court 
for Cass county. A jury was waived and trial had to 
the court, with a finding and judgment for the plaintiff 
for one cent damages. To reverse this judgment plaintiff- 
brings error to this court. 
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It appears from the testimony that there is a natural 
depression of the surface of the ground at the point where 
the section line road crosses plaintiff’s right of way, and 
that the railroad track had been graded about 15 feet 
above the surface of the surrounding lands. The claims 
urged by the railroad company are for the cost of grading 
from the railroad track to the highway within the right 
of way, for the expense of putting in cattle-guards, wing- 
fences and sign-posts, for planking the track, and also for 
the amount of land taken from the right of way by the 
condemnation proceedings, being a strip containing about 
four-tenths of an acre. There was testimony offered tend- 
ing to show that the value of land at the place of the 
crossing was from $65 to $75 an acre. The contest was as 
to whether or not plaintiff was entitled to recover for 
these items of damage under the laws of this state. 

Plaintiff contends that all the items of damage claimed 
are extra burdens cast upon it by the opening of the pub- 
lic road across its right of way long after the establish- 
ment of its roadbed. Plaintiff relies on section 6, art. XI, 
of the constitution, which provides that “the exercise of 
the power and the right of eminent domain shall never 
be so construed or abridged as to prevent the taking by 
the legislature, of the property and franchises of incor- 
porated companies already organized, or hereafter to be 
organized, and subjecting them to the public necessity the 
same as of individuals,’ and urges that under this section 
the property of corporations is put in the same class as the 
property of individuals so far as condemnation proceed- 
ings are concerned, and can only be taken for public pur- 
poses for a just compensation. On the contrary, it is con- 
tended by the county that the plaintiff corporation took 
its franchise subject to the dominant right of eminent 
domain in the state and subject to such burdens as the state 
might impose upon it in the reasonable exercise of its power 
of police regulation of railroad and other corporations; that 
such regulation is defined by section 110, ch. 78, Comp. 
St. 1905, which is as follows: “Any railroad corporation, 


VoL. 76] JANUARY TERM, 1906. 399 


Missouri P. R. Co. v. Cass County. 


canal company, mill owner, or any person or persons who 
now own, or who may hereafter own or operate, any rail- 
road, canal, or ditch that crosses any public or private 
road shall make and keep in good repair good and suffi- 
cient crossings on all such roads, including all the grad- 
ing, bridges, ditches, and culverts that may be necessary, 
within their right of way.” 

That statutes imposing conditions similar to those con- 
tained in this section have been almost universally upheld 
by state courts of last resort, as well as by the supreme 
court of the United States, is now beyond question. This 
identical section of the statute was before this court in the 
case of State v. Chicago, B. & Q. R. Co., 29 Neb. 412, and 
was there declared to be a constitutional enactment that 
applied as well to roads constructed after the railroad 
track had been laid as to those in existence at the time 
of its construction. The doctrine of this case is in har- 
mony with the great weight of authority, and we see no 
reason at this time to depart from it. Chicago, B. & Q. R. 
Co. v. City of Chicago, 166 U. S. 226, 17 Sup. Ct. Rep. 581; 
New York & N. H. R. Co.’s Appeal, 62 Conn. 527, affirmed 
as New York & N. E.-R. Co. v. Bristol, 151 U. 8. 556, 14 
Sup. Ct. Rep. 481; Lake Shore & M. 8S. R. Co. v. Sharpe, 
38 Ohio St. 150; Baltimore & O. R. Co. v. State, 65 N. E. 
(Ind.) 508; Chicago, M. & St. P. R. Co. v. City of Mil- 
waukee, 97 Wis. 418. 

In State v. Chicago, B. &. Q. R. Co., supra, referring to 
the provisions of the statute above quoted, it is said: 
“Under that act it is the duty of a railroad company to 
make and keep in repair suitable crossings with ap- 
proaches, notwithstanding the highway was laid out after 
the railroad was built. The public authorities are re- 
quired to build that part of the highway within the right 
of way which they would have been required to make had 
the railroad not been constructed. 

The authorities are in nowise uniform in the conclusions 
reached as to the particular items of damage which should 
or should not fall within the provisions of the statute. 
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The weight of authority, however, is that under statutes 
similar to our own such items of damage as are necessi- 
tated and occasioned by the operation of the railroad, 
as the erection of sign-posts, the construction of wing- 
fences and cattle-guards, and the building of approaches 
from the public road to the railroad track, are within the 
clear letter of the statute and must be borne by the railroad 
company without compensation. With reference to the 
costs that necessarily would have been expended by the 
public in making the highway, had the railroad never been 
constructed, the opinions are divergent; but, as the exer- 
cise of the police power under this section of the statute 
frequently casts onerous burdens on public service corpo- 
rations, and as the doctrine announced by this court, when 
the statute was first interpreted, is supported by the au- 
thority therein quoted (People v. Lake Shore & M.S. R. 
Co., 52 Mich. 277) and, though a deviation from the letter, 
is in harmony with the spirit of the enactment, we see no 
reason for changing the rule which has long been acqui- 
esced in. Applying these principles to the items of dam- 
age claimed in the case at bar the trial court was clearly 
right in excluding from the estimate the cost of putting 
in cattle-guards, building wing-fences, and constructing 
necessary approaches from the highway to the track. 
We think, however, that for the land condemned within 
the plaintiff’s right of way for public use there should 
have been compensatory and not mere nominal damages 
awarded. It matters not whether the right of the plain- 
tiff in the land was a mere easement or a fee simple 
title. It had acquired its right by its own condemna- 
tion proceedings and was entitled to the uninterrupted 
use and enjoyment of the right of way, subject only, as 
all property is, to the right of eminent domain; and, 
when even a small portion of the land composing its right 
of way is taken from it and dedicated to another and dif- 
ferent public use, actual and not nominal damages should 
be allowed. 

With reference to the claim for the entire cost of grad- 


ry 
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ing within the right of way, it would seem from the prin- 
- ciples announced in State v. Chicago, B. € Q. R. Co., supra, 
that the company should have been allowed damages only 
for so much of the grading and filling across its right of 
way as would have been necessary had no railroad ever 
been constructed at the place of the crossing. There is 
evidence introduced by the county, some of which tends 
to show that the cost of opening and maintaining the 
road at this point would have been trivial had there been 
no railroad grade. Other testimony, however, tends to 
show that it would have been necessary to do some grad- 
ing and to put in either a culvert at the place of crossing 
the track or a bridge a little further west, which would 
have cost the public not to exceed $100 as testified to 
by one of defendant’s witnesses. Whatever the evidence 
shows would have been the necessary cost of constructing 
the public road at that place, had the railroad never been 
built, should be allowed the plaintiff on a retrial of this 
cause. 

We therefore recommend that the judgment of the dis- 
trict court be reversed and the cause remanded for further 
proceedings under this opinion. 


AMES and EPPERSON, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings under this opinion. 

REVERSED, 


29 
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JOHN W. FARLEY V. JOHN WEISS, JB. 
Firep Arai 18, 1906. No. 14,273. 


1. Vendor and Purchaser: Fraup. Every contracting party has an 
absolute right to rely on the express statement of an existing 
fact, the truth of which is known to the opposite party, and un- 
known to him, as a basis of a mutual agreement. 


2. Instructions examined, and held not prejudicial. 


Error to the district court for Boone county: JAMES R. 
Hanna, Jupce. Affirmed. 


W. W. Thompson and H. C. Vail, for plaintiff in error. 
J. S. Armstrong and A. HE. Garten, contra. 


OLDHAM, C. 


This was an action instituted by the plaintiff in the 
court below against the defendant for damages for fraud 
and deceit alleged to have been perpetrated upon plain- 
tiff by defendant by misrepresentations as to the char- 
acter, quality, improvement, and value of a forty-acre tract 
of land situated in Garfield county, Colorado, which was 
deeded to plaintiff by defendant at the agreed price of 
$1,200 in part payment for a one-half interest in a stock 
of merchandise situated in Cedar Rapids, Nebraska, which 
plaintiff traded to defendant. The petition alleged that 
plaintiff was without any knowledge of the value, char- 
acter or improvement on the-land; that defendant falsely 
represented that the land contained improvements in the 
nature of a house and outbuildings and that nine acres 
of the land were in alfalfa and under irrigation, and that 
the land was of the reasonable value of $1,200; that defend- 
ant had been on the land, and had personlly examined it 
and knew the condition thereof; that plaintiff, relying on 
these representations, accepted the land without making 
any further investigation as to its value, character, or im- 
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provements; that the representations as to the improve- 
ments and character of the land were false; and that the 
land, in fact, was not worth to exceed $50. Defendant ad- 
mitted the transfer of the land at the agreed price of 
$1,200, but alleged that he warned plaintiff at the time of 
the trade that he (the defendant) knew but very little 
about the land, and that what he told him as to the im- 
provements and value were based on information that he 
(the defendant) had received from third parties, and not 
on his own knowledge. Defendant also alleged that. he 
warned plaintiff that he had better examine the land 
before accepting it, but that the plaintiff, being anxious to 
close the deal, accepted the deed without makiny any fur- 
ther investigation as to the character and value of the land. 
On issues thus joined, there was a trial to the court and 
jury, a verdict for the plaintiff for $1,150, judgment on 
the verdict; and to reverse this judgment defendant brings 
error to this court. 

It is conceded in the brief filed on behaif of the defend- 
ant that the testimony as to the alleged fraudulent repre- 
sentations of the land, while in sharp conflict, is sufficient 
to sustain the judgment, and the only alleged error in the 
proceedings, for which a reversal of the judgment is asked 
is the giving of paragraph eight of instructions by the 
court on its own motion. This instruction is as follows: 
“You are instructed that if you believe from the evidence 
that the real estate in question was purchased on the per- 
sonal representations of the defendant, and such represen- 
tations were false as to value and improvements, and the 
plaintiff did not know the land, and had no opportunity 
to examine it and was prevented from examining the prop- 
erty or making inquiries as to its condition or value by a 
trick or fraud of defendant, the measure of damages that 
the plaintiff is entitled to recover is the difference in value 
between the land as represented and as it actually is.” It 
is apparent that this instruction, construed with other in- 
structions given, is correct and in harmony with the hold- 
ings of this court in McKnight v. Thompson, 39 Neb. 152; 
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Hoock v. Bowman, 42 Neb. 80; Stochl v. Caley, 48 Neb. 786, 
but the contention is that so much of the instruction as 
submitted the question of plaintiff having been prevented 
by trick or fraud of defendant from making other inquiries 
or examination of the land himself is wholly unsupported 
by the evidence, and should not, for that reason, have been 
given for the consideration of the jury. This instruction 
was given in connection with others requested by the de- 
fendant, which told the jury in substance that, if defendant 
told plaintiff that the representations as to the land were 
only such as he had Jearned from others and were not based 
on his own personal information, then the jury should find 
‘the issues for the defendant. It is without dispute in the 
testimony that defendant had made a personal examina- 
tion of the land before the trade was entered into, and that 
plaintiff had never seen the land, which was located in 
another state and at a considerable distance from the place 
where the trade was made. Plaintiff rested his cause on 
alleged misrepresentations made by defendant as to facts 
within the knowledge of the defendant, and wholly un- 
known to plaintiff. The court, having given defendant’s 
theory of the transaction to the jury in instructions, which 
were not complained of, was fully justified, as we deem it, 
in presenting plaintiff’s theory in the instruction com- 
plained of. In Meade v. Bunn, 32 N. Y. 275, it is said: 

“The omission, by one of the parties to an agreement, to 
make inquiries as to the truth of facts stated by the other, 
cannot be imputed to him as negligence. Every contract- 
ing party has an absolute right to rely on the express state- 
ment of an existing fact, the truth of which is known to the 
opposite party, and unknown to him, as the basis of a mu- 
tual agreement.” 

The doctrine announced in this case has been quoted 
with approval by this court in the case of Hoock v. Bow- 
man, supra, and, we think, correctly states the law. It is 
beyond dispute from the testimony in the case at bar that 
defendant had, or should have had, personal knowledge of 
the character and improvement of the land which he traded 
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to plaintiff. It is also clear from the testimony that the 
defendant knew at the time of the trade that plaintiff had 
no knowledge, or opportunity of knowing, as to these 
facts. And as to whether defendant made the statements 
on his own knowledge or on mere representations of third 
_parties was submitted to the jury in the instructions above 
referred to. Hence it seems to us to have been proper to 
fully submit plaintiff’s theory, a part of which was that 
he was prevented from making a further investigation as 
to the nature and improvement of the land because of his 
reliance on the misstatement of facts communicated to him 
by the defendant. 

We therefore recommend that the Judgment of the dis- 
trict court be affirmed. 


AMES and EPPERSON, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED. 


~ 


MORRIS MEYER V. OMAHA FURNITURE & CARPET COMPANY. 
FiLep Aprit 18, 1906. No. 14,270. 


1. Replevin: Parrizes: Susstirution. In a replevin suit, where the 
plaintiff has taken the property, it is error to permit a stranger 
to be substituted for the original plaintiff. Flanders v. Lyon & 
Healy, 51 Neb. 102, followed and approved. 


2. Statute: Construction. The provisions of section 24 of the code 
are special in their character, to be strictly construed, and the 
prescribed mode of procedure must be closely followed. Church 
v, Callihan & Co., 49 Neb. 542, followed and approved. 


3. Petition: Capacrry to SUE: DemurRreR. An objection to a petition 
in which the requirements of section 24 of the code are not 
strictly followed, in alleging plaintiff’s capacity to sue, can be 
raised by a demurrer which sets forth that the petition fails to 
show that plaintiff has the legal capacity to sue. 
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Error to the district court for Douglas county: WILLIAM 
A. REDICK, JupGE. Reversed. 


W. S. Shoemaker, for plaintiff in error. 
G. W. Shields, contra. 


OLDHAM, C. 


This was an action in replevin instituted by the Omaha 
Furniture & Carpet Company against Morris Meyer and 
others before a justice of the peace in Douglas county, Ne- 
braska. The affidavit alleged that the plaintiff was the 
owner and entitled to immediate possession of certain 
chattels by virtue of a lease executed by one of the defend- 
ants, Mrs. J. C. McCandless. The writ was issued under 
this affidavit, and the property was taken and turned over 
to the Omaha Furniture & Carpet Company as provided 
by law. But one of the defendants, Morris Meyer, ap- 
peared before the magistrate. This defendant claimed a 
special property in the chattels replevied, under a mort- 
gage executed to him by Mrs. McCandless. At the trial in 
the magistrate’s court, it was shown by the testimony of 
Henry J. Abrahams that there was no corporation, part- 
nership, or associations of persons doing business in the 
state of Nebraska under the name and style of Omaha Fur- 
niture & Carpet Company, and that the business was 
owned and controlled by Henry J. Abrahams. Plaintiff’s 
attorney asked to have Abrahams made a party to the 
action. This request was denied by the magistrate, and 
judgment was rendered in favor of the defendant Meyer 
for the amount of his special property in the chattels re- 
plevied. An appeal was taken from this judgment by the 
Omaha Furniture & Carpet Company to the district court, 
where plaintiff filed a petition in which it alleged that 
plaintiff “is an unincorporated institution wherein Henry 
J. Abrahams is the proprietor, doing business under the 
said name of Omaha Furniture & Carpet Company,” and 
that “the plaintiff is the owner of the following described 
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goods and chattels, to wit,” (describing the goods replevied 
in the justice’s court). The petition then set out the lease 
and the breach of the conditions thereof, under which the 
plaintiff claims title and the right to immediate possession 
of the goods replevied. Defendant filed a motion to strike 
this petition from the files, because it shows on its face 
that plaintiff was not the real party in interest. On this 
motion being overruled, defendant was given leave to de- 
mur instanter, and he did so, alleging as grounds for de- 
murrer that plaintiff had no legal capacity to sue; that the 
petition showed upon its face that it was not prosecuted in 
the name of the real party in interest, and that the petition 
failed to state a cause of action against the defendant. This 
demurrer was overruled, and a judgment entered in favor 
of the plaintiff. To reverse this judgment defendant 
brings error to this court. 

There is nothing in the affidavit on which the writ of re- 
plevin was issued to show that Abrahams was in anywise 
connected with the Omaha Furniture & Carpet Company, 
and it was held by this court, in the well-considered case of 
Flanders v. Lyon & Healey, 51 Neb. 102, that “in a replevin 
suit, where the plaintiff has taken the property, it is error 

-to permit a stranger to be substituted for the original 
plaintiff over defendant’s objection.” When the cause was 
removed by appeal to the district court, plaintiff did not 
ask leave to substitute Abrahams as the plaintiff in the 
cause of action, but, on the contrary, filed a petition in 
which he plainly attempted to state facts sufficient to show 
the authority of the Omaha Furniture & Carpet Company 
to maintain the action in its own name. The allegations 
with reference to the business and organization of the com- 
pany have already been set out and the question is whether 
or not these allegations, taken as true, are sufficient to 
show its right to maintain this action. The right of the 
plaintiff to amend his petition to correct any error in his 
pleadings or process is not questioned, but whether or not 
the amendment, when made, was sufficient to show plain- 
tiff’s right to maintain the action is the vital question, 
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Section 24 of the code provides as follows: “Any com- 
pany or association of persons formed for the purpose of 
carrying on any trade or business, or for the purpose of 
holding any species of property in this state, and not in- 
corporated, may sue and be sued by such usual name as 
such company, partnership, or association may have as- 
sumed to itself or be known by, and it shall not be neces- 
sary in such case to set forth in the process or pleading, or to 
prove at the trial, the names of the persons composing such 
company.” This section of the statute has been interpreted 
by this court, and we have held that its provisions are spe- 
cial in their character, to be strictly construed, and the 
prescribed mode of procedure must be closely followed. 
Church v, Callihan & Co., 49 Neb. 542. Burlington & M. 
R. R. Co. v. Dick & Son, T Neb. 242. We have also held 
that an objection to a petition in which the requirements 
of this section were not strictly followed, in alleging the 
capacity to sue, might be raised by a demurrer, which sets 
forth that the petition did not show that the plaintiff had 
the legal capacity to sue. Sanborn & Follett v. Hale, 12 
Neb. 318. Now, it is plain from a reading of the petition 
that it does not follow the requirements of section 24 of the 
code, in that it does not allege that plaintiff is a company 
or association of persons formed for the purpose of carry- 
ing on any trade or business, or for the purpose of holding 
any species of property in this state. We are therefore of 
opinion that the court erred in overruling defendant’s de- 
murrer, and we recommend that the judgment of the 
district court be reversed and the cause remanded for fur- 
ther proceedings according to law. 


AMES and EPPERSON, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings according to law. 

REVERSED. 
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GEORGE E. QUINN V. MARY EDITH EGGLESTON. 
Firep Aprit 18, 1906. No. 14,286. 


Bastardy: EvmpDENCE: VARIANCE: INSTRUCTION: REVIEW. Where there 
is a variance between the testimony of the complaining witness 
given at the preliminary and her testimony at the trial in a 
bastardy proceeding, if the defendant requests the court to in- 
struct the jury on this variance as affecting the credibility of the 
complainant, it is error to refuse such instruction. 


Error to the district court for Franklin county: Ep L. 
ADAMS, JUDGE. Reversed. 


Dorsey & McGrew, for plaintiff in error. 2 
G. W. Prather, contra. 


OLDHAM, C. 


This was a bastardy proceeding instituted by Mary 
Edith Eggleston against defendant, George E. Quinn, in 
which she charged the defendant with being the putative 
father of a bastard child born to her on October 1, 1904. 
There was a trial of the issues to the court and jury, with 
a verdict of guilty, judgment on the verdict; and to re- 
verse this judgment defendant brings error to this court. 

The first allegation of error called to our attention in 
the brief of defendant is that there is not sufficient evi- 
dence to support the judgment. An examination of the 
testimony contained in the bill of exceptions convinces us 
that there is sufficient competent evidence to sustain the 
verdict, and that the trial court did not err in refusing to 
direct a verdict for defendant when the testimony was all 
in. 

The only question urged in the brief that we think chal- 
lenges serious consideration was the refusal of the trial 
court to instruct the jury, at defendant’s request, as fol- 
lows: “You are instructed that if you find from the evi- 
dence that plaintiff made statements at her examination 
' before the county judge differing from her testimony given 
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before you at this trial, you have the right to consider such 
evidence as evidence tending to impeach the truth of plain- 
tiff’s testimony.” In Stoltenberg v. State, 75 Neb. 631, on 
complaint of Dorothy Kruse, the question of defendant’s 
right to have the provisions of section 5, ch. 37, Comp. St. 
1903, given in instruction to the jury, when requested, was 
before this court and considered in a carefully prepared 
opinion by LETTON, C., and it was held error to refuse to 
instruct in accordance with any of these provisions, when 
any such instruction was requested and was applicable to. 
the testimony offered. In the case at bar, the child was 
born on the 1st day of October, 1904. At the preliminary 
examination, the complainant gave different dates at which 
she claimed to have had sexual intercourse with the de- 
fendant in the months of October and November, 1903, but 
gave no date of intercourse in the month of December fol- 
lowing. At the trial in the district court, the complaining 
witness testified to having intercourse with defendant about 
the 23d of December, 1903. while it is true, as contended 
by counsel for the complainant, that the fact of intercourse 
in December is not necessarily contradictory of anything 
testified to at the preliminary examination, yet there is a 
substantial difference between the testimony given at the 
preliminary and at the trial. In view of this fact, we think 
that, under the doctrine announced by this court in Stolt- 
enberg v. State, supra, the court should have given the 
instruction requested, or one of similar import. As we 
view it, where there is material variance between the testi- 
mony given at the preliminary and the testimony given at 
the trial in a bastardy proceeding, if the defendant requests 
the court to instruct the jury on this variance as affecting 
the credibility of the complainant, it is error to refuse such 
instruction. 

We therefore recommend that the judgment of the dis- 
trict court be reversed and the cause remanded for further 
proceedings. 


AMES and EPPERSON, CC., concur, 
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By the Court: For the reasons given in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings according to law. 

REVERSED. 


CONTINENTAL TRUST COMPANY, ADMINISTRATOR, APPEL- 
LANT, V. SOREN T, PETERSON, APPELLEE.* 


Firep Aprit 18, 1906. No. 14,475. 


1, Interlocutory Order: Aprrat. An order setling aside a Judgment 
under the provisions of section 602 of the code is an interlocutory 
and not a final order, and cannot be reviewed by this court on 
appeal. 


2. Corporation as Administrator. A corporation cannot act as an ad- 
ministrator of the estate of a deceased person under the laws of 
this state. 


APPEAL from the district court for Douglas county: 
ABRAHAM L. SUTTON, JUDGE. Dismissed. 


H. P. Leavitt, for appellant. 
J. O. Detweiler, contra. 


OLDHAM, C. 


On February 16, 1893, Francis E. Reisdorph procured a 
judgment in the district court for Douglas county against 
Soren T. Peterson, appellee in the present cause of action, 
for the sum of $1,500. The case was taken to this court on 
error proceeding, and the judgment of the district court 
was affirmed on December 23, 1896. Thereupon, David 
Van Etten, who was of counsel for plaintiff Reisdorph, 
filed an attorney’s lien upon the judgment for the sum of 
$1,150. Reisdorph, the judgment plaintiff, had removed 
from the state of Nebraska to the territory of Oklahoma 

* Rehearing allowed. See opinion, p. 417, post. 
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before his judgment was affirmed by this court. On Febru- 
ary 12, 1897, Van Etten filed his petition in the district 
- court for Douglas county against Reisdorph, asking judg- 
ment for the amount of his lien and interest. With this 
petition he filed an affidavit for an order of attachment on 
the ground of nonresidence, and attempted to procure sery- 
ice by publication on defendant Reisdorph, and also had 
a Summons in garnishment served on appellee Peterson, 
the judgment debtor. An answer was filed in this suit for, 
and signed by, Francis E. Reisdorph, and attorney Van 
Etten took judgment for the amount of his claim and in- 
terest. Here the matter rested for some time. On July 1, 
1902, Francis E. Reisdorph departed this life in the terri- 
tory of Oklahoma. On Septembr 15, 1902, Van Etten 
caused an execution to issue on his judgment against Reis- 
dorph, which was returned unsatisfied. On September 19, 
1902, he filed an affidavit for garnishment in aid of execu- 
tion and had summons served on appellee Peterson, as 
garnishee. Peterson answered, suggesting the death of 
Reisdorph and denying the validity of the garnishment pro- 
ceedings. Judgment was rendered, however, against the 
garnishee, and he was adjudged to pay into court the sum’ 
of $2,060.77, and certain costs. Thereafter, an execution 
was issued on this judgment and levied on certain property 
of appellee Peterson. Pending objections to a confirma- 
tion of the sale of the property so levied upon, Peterson 
settled the judgment with Van Etten and received a receipt 
for the full aniount of the judgment. On July 16, 1904, 
the Continental Trust Company, appellant herein, filed a 
motion for a revivor of the judgment of Reisdorph against 
Peterson, alleging that it had been appointed administra- 
tor of the estate of Francis E. Reisdorph, deceased, by the 
county court of Douglas county, Nebraska, and that no 
part of the judgment had ever been paid. On this motion 
an order was entered reviving the judgment, unless Peter- 
son should show cause to the contrary before August 15, 
1904; and it was directed that notice of the motion and 
conditional order of revivor be served upon Peterson. The 
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sheriff of Douglas county served the notice of this motion 
and conditional order of revivor personally on Peterson, 
who, however, failed to appear on the 15th of August, when 
the order was made final. Thereafter, an execution was 
issued on the judgment and levied on the real estate of the 
appellee Peterson. On November 26, 1904, at a succeeding 
term of the district court, appellee Peterson filed a motion 
to have the execution, which was issued on the order of 
revivor, recalled, and to set aside the final order of revivor 
and to have an accounting. This motion was sustained in 
so far as to set aside that part of the order of revivor 
that attempted to find that the garnishment proceeding 
against Peterson was null and void and of no effect, and 
that he was entitled to no credit on the judgment for the 
money he had paid to Van Etten. The execution was re- 
called, and Peterson was given permission to answer in the 
revivor proceedings. From this order the Continental 
Trust Company has appealed to this court. 

The various contentions urged under this most pecu- 
liarly complicated record may be summarized as follows: 
Appellant contends that its right to sue as an administra- 
tor is not subject to collateral attack; that the order of re- 
vivor was a final order, which could not be set aside or 
modified on motion after the term; that the answer alleged 
to have been filed by Reisdorph in the suit against him by 
Van Etten in the attachment proceeding was a forgery, 
and that the garnishment proceeding based on this judg- 
ment was a nullity and constituted no defense as a pay- 
ment. of the Reisdorph judgment. 

On the contrary appellee contends that the plaintiff 
below, being a corporation, could not, under the laws of 
this state, be appointed as administrator of the estate of 
Reisdorph, and that the order of the county court making 
this appointment was coram non judice and conferred no 
right on plaintiff to maintain the action, and that the order 
of the district court setting aside and modifying its for- 
mer judgment in the revivor proceeding, which order was 
appealed from, was properly entered under subdivision 3 
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of section 602 of the code, and that the order was inter- 
locutory and not final in its nature. He further denies 
that the answer filed by Reisdorph was a forgery, and con- 
tends that, even if the garnishment proceeding in aid of 
the execution on the judgment was irregular, Peterson is 
subrogated by his payment of the judgment to Van Etien 
to all the rights Van Etten would have had against the 
estate, and that, in any event, he is entitled to whatever 
lien Van Etten had against the judgment for attorney’s 
fees, and that this lien attached to and inured in the judg- 
ment from the date of its filing, and that the judgment can 
now only be revived subject to this lien. 

At the threshold of a discussion of the varied questions 
involved in the controversy we are confronted by the propo- 
sition that the order of the court setting aside its former 
judgment under the provisions of section 602 of the code 
has been held by this court in numerous recent cases to be 
a mere interlocutory order, and not subject to review on ap- 
peal or error in this court. Rose v. Dempster Mill Mfg. 
Co., 69 Neb. 27; Browne v. Croft, 3 Neb. (Unof.) 138; 
Merle & Heaney Mfg. Co. v. Wallace, 48 Neb. 886. 

For this reason alone we might dismiss this appeal and 
leave some other vexatious questions involved in the case 
for a subsequent review, if the case should reach this court 
again. But, as a dismissal of the appeal would leave the 
cause on the docket of the district court for Douglas county 
for further proceedings on the action to revive the judg- 
ment, we think it not improper to determine at this time 
at least one of the issues that contendingcounsel have urged 
with ability and zeal. It is necessary for the future conduct 
of the case to determine whether or not, under the laws of 
this state, a corporation can be appointed administrator 
of the estate of a deceased person. At common law a cor- 
poration could not act as an executor or administrator for 
the reason, given by Blackstone, that “it cannot take an 
oath for the due execution of the office.” 1 Blackstone’s 
Commentaries (Chitty’s ed.), p. *447. It is true that in 
many of the American states the right of a corpora- 
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tion to act as an executor or administrator has been con- 
ferred by statute, and where so conferred its right has been 
upheld. Killingsworth v. Portland Trust Co., 18 Or. 351; 
Minnesota L. & T. Co. v. Beebe, 40 Minn. 7. All the cases, 
however, which have been called to our attention, in which 
the right has been upheld, were based on statutory author- 
ity in the jurisdiction in which the admiuistrator or execu- 
tor was appointed. Our statute, section 178, ch. 23, Comp. 
St. 1905, is as follows: “Administration of the estate of 
a person dying intestate shall be granted to some one or 
more of the persons hereinafter mentioned, and they shall 
be respectively entitled to the same in the following order : 
First. The widow, or next of kin, or both, as the judge of 
probate may think proper, or such person as the widow or 
next of kin may request to have appointed, if suitable and 
competent to discharge the trust. Second. If the widow, 
or next of kin, or the person selected by them shall be un- 
suitable or incompetent, or if the widow or next of kin 
shall neglect, for thirty days after the death of the intes- 
tate, to apply for administration, or request that admin- 
istration be granted to some other person, the same may be 
granted to one or more of the principal creditors, if any 
such are competent and willing to take it. Third. If there 
be no such creditor competent and willing to take adminis- 
tration, the same may be committed to such other person or 
persons as the judge of probate may think proper.” We can- 
not doubt that the persons named in this section of the 
statute, who might, under different conditions, be ap- 
pointed as administrators, were intended by the framers 
of this act to be real and not artificial persons. It is re- 
quired by section 196 of this same chapter that an admin- 
istrator must return under oath within three months a 
true inventory of the estate. Section 282 requires an ad- 
ministrator to enter an account of his doings in the estate 
and “that such account shall have annexed thereto the 
oath of the executor or administrator.” There are numer- 
ous other duties required of an administrator under the 
decedent act that could not, in their very nature, be 
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performed by other than a natural person. The text- 
writers on executors and administrators generally agree 
that, in the absence of a statute authorizing such action, 
a corporation cannot act in such capacity. Fidelity I., 
T. & 8. D. Co. v. Niven, 5 Houst. (Del.) 163; President 
and Directors of Georgetown College v. Browne, 34 Md. 
450; In re Thompson’s Estate, 33 Barb. (N. Y.) 384. 

It is urged, however,by counsel for the appellant, that 
the appointment of plaintiff below, even if irregular, is not 
subject to collateral attack, and we are cited in support of 
this contention to our recent decision in the case of Larson 
v. Union P. R. Co., 70 Neb. 261. In this latter case, the 
question arose as to whether or not the administrator ap- 
appointed was the next of kin to the deceased and the court 
held, in a well prepared opinion by ALBERT, C., that, the 
county court having acted within its jurisdiction in mak- 
ing the appointment, its judgment could not be called in 
question in a collateral proceeding. This authority would 
dispose of the question, if there were any classes of corpo- . 
rations that might be appointed administrators under the 
laws of this state, because then the county court would be 
acting within the limits of its jurisdiction, and its judg- 
ment would be proof against a collateral assault. But, in 
our view of the case, no such authority is conferred by the 
statute, and, as the county court is one whose authority is 
bounded by the four corners of the statute, whenever it 
travels beyond these limits, its acts are a mere nullity. We 
therefore conclude that the attempted appointment of the 
corporation as administrator was a mere nullity and con- 
ferred no right on the appellant to maintain this action. 

We therefore recommend that the appeal be dismissed. 


AMES and EPPERSON, CC., concur. 
By the Court: For the reasons given in the foregoing 


opinion, the appeal is 
DISMISSED. 
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The following opinion on rehearing was filed November 
22,1906. Former opinion, as modified, adhered to: 


1. Final Order: Revirw. An order to be final and reviewable on error 
or appeal must dispose of the merits of the case, and leave 
nothing for the further judicial determination of the court. 


2. Corporation as Administrator: CotLaTeRAL ArracK. The appoint- 
ment of a corporation as executor or administrator is not con- 
templated or authorized by the laws of this state, but whether 
such appointment can be collaterally attacked is not determined. 


3. Former opinion herein, ante, p. 411, as ‘modified, adhered to. 


BARNES, J. 


This case is before us on a rehearing. Our former opin- 
ion, ante, p. 411, contains a full statement of the facts in- 
volved in this controversy. It was there held that the 
order or judgment appealed from was not final in its 
nature, and the appeal was therefore dismissed. It was 
further held that an order appointing a corporation ad- 
ministrator of the estate of the deceased plaintiff was void. 

It is now contended by the appellant that the order in 
question was a final order or judgment, such as would sup- 
port an appeal to this court. For a proper understanding 
of this question, it is necessary to state that at the May 
term, 1904, of the district court for Douglas county an 
order of revivor of a judgment, which had theretofore been 
rendered, was made in this case. It appears that the order 
not only revived the judgment, but also assumed to set 
aside and nullify a judgment of the district court in an- 
other and independent case, wherein the original attorney 
for the plaintiff in this action obtained part payment of 
the judgment herein by attachment and garnishment pro- 
ceedings. After the order of revivor was made, an execu- 
tion was issued and levied on the property of the appellee. 
Thereupon, at the October term, 1904, of said court, an ap- 
plication was made by the appellee, under the provisions of 
section 602 of the code, to, first, recall the execution issued 
on said order of revivor; second, to indefinitely postpone 

30 
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the sale of the property levied on thereunder; third, to 
modify the order of revivor, and that all of that portion of 
said order be vacated which in any manner affected the 
validity of the proceedings of the court in the other or in- 
dependent case, known as docket 59, No. 103; and, fourth, 
for an accounting in the case, and for an order that the 
judgment so revived be declared fully paid, canceled and 
ordered satisfied of record. It appears from the transcript 
that, upon a full hearing of this application, the motion 
was sustained as to the first, second and third grounds 
thereof. This is the order appealed from, and as to this 
order and its final effect upon the judgment there has been 
no final determination in the district court. It appears 
that the judgment stands revived and the attempted appeal 
is from the order opening up the question of the effect of 
the garnishment proceedings and that question has not 
been finally determined by the district court. We think 
the universal rule of this court is that, where there is 
anything left for the district court to determine in order 
to dispose of the substantial rights of the parties to an 
action, its judgments or orders are not final, and an appeal 
therefrom to this court cannot be maintained. In Merle & 
Heaney Mfg. Co. v. Wallace, 48 Neb. 886, it was said: 
“There cannot be a review of an order of the district court 
opening a judgment and permitting an answer to be filed 
in the case until there has been a further order or judg- 
ment in its nature final.” 

‘In Smith v. Sahler, 1 Neb. 310, it was held: “When no 
further action of the court is required to dispose of the 
cause pending, it is final; when the cause is retained for 
further action, as in this case, it is interlocutory.” 

In Bertram v. Sherman, 46 Neb. 718, it is said: “An 
order to be final and reviewable on error or appeal must 
dispose of the merits of the case and leave nothing for the 
further judicial determination of the court.” 

In Rose v. Dempster Mill Mfg. Co., 69 Neb. 27, it was 
held: “An order setting aside a judgment or decree, fixing 
the time for filing pleadings and setting the cause down 


Vou. 76] JANUARY TERM, 1906. 419 


Continental Trust Co. v. Peterson. 


for a new trial, under section 602 of the code, is not a 
final order from which appeal or error will lie before trial 
and a final judgment.” 

Practically the same rule has been announced in School 
District v. Cooper, 29 Neb. 488; Clark v. Fitch, 32 Neb. 
511; Browne v. Edwards & McCullough Lumber Co., 44 
Neb. 316, and other cases decided by this court, too nu- 
merous to mention. It seems clear that the case at bar 
falls within this rule. As the record stands, it appears that 
an order of revivor has been entered in the district court 
for Douglas county ; that so much of the order as purported 
to fix the amount due on the judgment sought to be revived 
has been set aside; and the defendant therein, the appellee 
herein, has been allowed to file an answer or showing, and. 
thus contest the amount due thereon. That question is 
still pending and undetermined in the district court for 
Douglas county, and, until that matter has been disposed 
of and the rights of the parties finally judicially deter- 
mined, appeal or error cannot be prosecuted to this court. 
We are aware that cases may be found which seem to an- 
nounce a contrary doctrine, but upon an examination it 
will be seen that they are cases where the order com- 
plained of had the force and effect of finally disposing of: 
the matters in litigation. For instance, it is settled beyond 
question that error or appeal may be prosecuted from an 
order of the district court, refusing to set aside its former 
judgment and allow a defendant to answer and defend, be- 
cause such an order or judgment disposes of the case and 
finally determines the rights of the defendant. So while, as 
stated, there is a seeming conflict in the authorities, yet as 
a matter of fact they can easily be distinguished and no 
conflict really exists. , 

As to the second question above stated, it was said by 
the learned commissioner who wrote our former opinion 
that its decision wa$ unnecessary for a proper disposition 
of the case, but, as a guide to the manner of conducting the 
future litigation, it was stated that, under the laws of this 
state, a corporation cannot be appointed administrator of 
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the estate of a deceased person, and that such an appoint- 
ment can be collaterally assailed. We are satisfied with the 
former conclusion that the appointment of a corporation 
as executor or administrator is not contemplated or author- 
ized by the laws of this state, but we find that the ques- 
tion whether such appointment can be collaterally at- 
‘tacked was not raised and insisted upon in the lower 
court, and we do not find it necessary to determine that 
question. 

As stated above, the record in this case shows that the 
original judgment stands revived, but the question of the 
amount due thereon is still pending in the district court 
for Douglas county for final adjudication. When that 
matter has been judicially determined, and all the ques- 
tions in litigation are thus disposed of, the appellant, if 
dissatisfied with the amount found due on the judgment, 
or if it shall be determined that the judgment has been 
in fact paid, may then appeal to this court and have all 
of the questions contained in the record reviewed, in- 
cluding the order now complained of. 

For the foregoing reasons, we approve of the conclusion 
announced in our former opinion, and that opinion, as 
modified herein, is adhered to. 


JUDGMENT ACCORDINGLY. 


CHICAGO, ROCK ISLAND & PaciFIC RAILWAY COMPANY V. 
CHARLES L. BUEL ET AL. 


Firep Aprit 18, 1906.. No. 14,291. 


Watercourses: OsstrucTion: Liapmiry. In the absence of negligence 
in the construction of its roadbed across a natural watercourse, 
a railroad company is not liable for damages done to property 
on adjacent lands by reason of a flood so unprecedented that it 
amounts in law to an act of God. 
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Error to the district court for Lancaster county: ALBERT 
J. CORNISH, JUDGE. Reversed. 


M. A. Lowe, W. F’. Evans, Billingsley & Greene and R. 
H, Hagelin, for plaintiff in error. 


Charles O. Whedon, contra. 


EPPERSON, C. 


Defendants in error, who were the plaintiffs in the 
lower court, brought this action for the recovery of al- 
leged damages to their crops and other property caused 
by the diverting of the water of Salt creek, a natural 
watercourse. In 1893 the railroad company constructed 
the railroad running in a northerly and southerly direction 
through the east half of section 32, township 8, range 
6, in Lancaster county, Nebraska, upon which land were 
two forks of Salt creek, about 80 rods apart, over each 
of which the railroad was constructed. In the first -in- 
stance the railroad, which is about 25 feet above the 
surface of the surrounding land, crossed each branch of 
the creck upon trestle work, leaving ample space for the 
flow of the creek. In 1898 the railroad filled the channel 
of the north branch of the creek with dirt, constructing 
an embankment of earth under its track in the place of 
the trestle work, leaving space sufficient only for the 
Missouri Pacific Railroad, which runs under the defend- 
ant’s railway near the original north branch of the creek. 
At the same time defendants constructed an artificial 
drain, diverting the waters of the north branch of -the 
creek south, along the west line of the defendant’s rail- 
road, to the south branch of the creek, and filled in with 
dirt a part of the space formerly occupied by trestle work 
where the railroad crossed the south branch of the creek, 
leaving a space of about 90 feet for the escape of the waters 
of both branches. In July, 1902, there was a heavy rain- 
fall, increasing the waters of the creek to such an extent 
that the crops and other property of the plaintiffs west 
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of the defendant’s railroad in said section 32 were dam- 
aged. A trial was had, resulting in a verdict and judg- 
ment in favor of the plaintiffs, for the reversal of which 
the defendant prosecutes proceedings in error. 

Upon the trial, evidence was introduced showing that 
the heavy rainfall which occasioned the damage was un- 
precedented, and so unusual that it could not have been 
reasonably contemplated at the time of the construction 
of the embankment complained of. Defendant, among 
other things, alleged that the damages sustained by the 
plaintiffs were caused by the act of God, and that the 
embankments were necessarily constructed and improved 
by the defendant, and with the greatest care, skill and 
foresight. The court instructed the jury: “It is contended 
by the defendant that the rainfall at the time of the flood 
complained of was of so unusual and unprecedented a 
nature as to amount to an act of God. In this connection 
you are instructed that, if you find from the evidence 
that, at the time complained of, there occurred a rainfall 
so unprecedented in amount and duration in that vicinity, 
and of such a nature as not to be within reasonable ex- 
pectation, and if you further find that the defendant’s 
action in no way contributed to the overflow, then, in 
such case, this would amount to a defense and the plain- 
tiffs could not recover. On the other hand, even though 
you should find that the rainfall, at the time, was so 
unprecedented in its nature and duration as not to be rea- 
sonably expected, so that it would amount to an act of 
God, yet, if you should also find that any damages which 
the plaintiffs suffered were also in part caused by the acts 
of the defendant in obstructing the flow of the water, 
then, in such case, this would not amount to a defense.” 

Tt is a general rule that the owner of land, through 
which there is a running stream, may improve his prop- 
erty, with due regard, however, to the rights of his neigh- 
bor, and that he is liable to the adjoining landowner only 
for damages resulting by the diversion of the ordinary 
waters, or such flood waters as might reasonably be an- 
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ticipated; and, having constructed such. improvements 
without carelessness, he is not liable for any damages 
which might be occasioned by extraordinary floods, such 
as could not reasonably have been contemplated. In other 
words, the owner of such improvements would not be liable 
for damages resulting by an act of God, even though 
necessary improvements made by him were partly respon- 
sible for the damage. It follows that, if the defendant in 
the case at bar constructed the embankment complained 
of, and the changes made thereby were sufficient to per- 
mit the ordinary flow of Salt creek and such flood waters 
as usually occur, without damage to the plaintiff’s prop- 
erty, and the construction and improvement of such em- 
bankment were made without carelessness, the defendant 
would not be liable to the plaintiffs for damages caused 
by an unprecedented flood, or such as the defendant could 
not have reasonably contemplated at the time of making 
the changes, even though the embankment thus erected 
contributed to the damage complained of. 1 Thompson, . 
Negligence (2d. ed.), sec 72. In Pittsburg, Ft. W. & C. R. 
Co. v. Gilleland, 56 Pa. St. 445, it is said: 

“There is no liability on a railroad company for not 
constructing a culvert so as to pass extraordinary floods.” 

In Omaha & R. V. R. Co, v. Brown, 14 Neb. 173, Coss, 
J., speaking for this court said: 

“Tt was the duty of the railway company, in planning 
and constructing its bridge, to bring to their execution the 
engincering knowledge and skill ordinarily practiced in 
such works, and to see the practical application of such 
knowledge and skill to the work in hand, among other 
things, so as to allow of the passage of water and ice, 
such as is known to pass in the stream annually, or which 
may reasonably be expected to occur occasionally, without 
regard to such great or sudden overflows as are often 
designated as acts of God.” This court adhered te that 
rule in Omaha € R. V. R. Co. v. Brown, 16 Neb. 166, and 
cited it with approval in McCleneghan v. Omaha & R. V. 
R. Co., 25 Neb. 530. 
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In ‘reaching this conclusion, we are mindful of the law 
which holds one liable who, by his negligence, contributes 
to the act of God in damaging the property of another. 
But, according to the rule above cited, a railroad company 
is not guilty of carelessness, if in the construction of its 
roadbed it sufficiently provides for the passage of such 
flood waters only as might reasonably be contemplated 
at the time of such construction. The law requires no 
more. The objectionable instruction is not a correct prop- 
osition of law, because it permitted the jury to assess to the 
defendant damages inflicted by the elements, if they found 
that the defendant’s lawful acts contributed thereto. The 
defendant was not liable, unless by its carelessness it aided 
in bringing about the damage. 

Many errors are assigned and argued by the plaintiff 
- in error, which we do not consider necessary to review 
at this time. The error in the giving of the above instruc- 
tion was prejudicial, and we recommend that the judg- 
ment of the lower court be reversed, and the cause re- 
manded for a new trial. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons appearing in the above 
opinion, the judgment of the lower court is reversed and 
the cause remanded for a new trial. 

REVERSED. 


WABASH RAILROAD COMPANY y. Morton R. SHARPE. 
Firev Apri 18, 1906. No. 14,274. 


1. Carriers: FReicut, INSuRERS or DeLivery. The general rule is that 
@ common carrier of goods insures their safe delivery to the 
consignee against loss or injury from whatever cause arising, 
except only the act of God or the public enemy. 


2. 


. A common carrier is responsible for injury to goods 
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where the goods were exposed to injury by the carrier’s inex- 
cusable detention, and the carrier cannot in such case plead the 
act of God as a defense. 


Error to the district court for Lancaster county: ALBERT 
J. CORNISH, JUDGE. Affirmed. 


FM. Hall, George 8. Grover and C. C. Marlay, for plain- 
tiff in error. 


Mockett & Polk and O. B. Polk, contra. 


DuFFE, C. 


May 19, 1903, Morton R. Sharpe delivered to the Wabash 
Railroad Company, at Lafayette, Ind., 5,400 pounds 
of household goods for shipment to Lincoln, Nebraska. 
The goods were shipped from Lafayette on the 21st of 
May, were delayed in Hannibal, Missouri, 24 hours for 
rebilling, and were delivered to the Missouri Pacific Rail- 
way Company, a connecting carrier at Kansas City, on 
May 26, and held in the yards by the latter company 
until May 31, where they were practically destroyed by 
the great flood occurring at that time. The goods finally 
reached Lincoln June 18, but in such condition as to be 
useless. This action was brought to recover the value 
‘of said goods, and judgment went in favor of the plaintiff 
for $865.80, from which judgment the company has taken 
error to this court. ; 

It is claimed by the railroad company that they shipped 
the goods within a reasonable time, and delivered them to 
the connecting carrier at Kansas City in good condition. 
This may all be true, and still it is no answer to the plain- 
tiff’s claim. The common carrier of goods insures their 
safe delivery to the consignee against loss or injury from 
whatever cause arising, except only the act of God and 
the public enemy. The delivery of the goods to the carrier 
in good order, and their arrival at the place of destination 
in bad order, makes a prima facie case against the carrier. 
It then devolves upon it to show that the loss or damage 
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was caused by the act of God or some other cause which 
would exempt it from liability. It may be conceded in 
the present case that the flood by which the goods were 
practically destroyed was an act of God, which, under 
ordinary circumstances, would relieve the company; but 
we think the rule supported by the weight of authority is" 
that a common carrier is responsible for injury to goods 
by act of God, if he departs from his line of duty, and 
while thus in fault, and in consequence of that fault, the 
goods are injured by an act of God which would not other- 
wise have produced the injury. Or, as stated in one of 
the cases, a common carrier is responsible for injury to 
goods by act of God where the goods were exposed to 
injury by the carrier’s inexcusable detention. Rcad v. 
Spaulding, 30 N. Y. 630; Michaels v. New York C. R. Co., 
30 N. Y. 564. In McClary v. Sioux City & P. R. Co., 3 
Neb. 44, it is said: 

“And it is held that if the carrier wrongfully delay the 
transportation of goods, and because of the delay they are 
injured by a flood, the carrier would be liable,” citing Lowe 
v. Moss, 12 Ill. 477, and Read v. Spaulding, supra. In 
the absence of any showing to the contrary, it would seem 
that a delay of five days or more in the yards at Kansas 
City was an unreasonable delay, but there is evidence that 
the officer in charge of the United States weather bureau 
at Kansas City on May 26, the date that these goods were 
delivered there, notified the public and all railroad com- 
panies of the coming flood and warned them to guard their 
property in the lowlands, and that this notice continued . 
from day to day until the flood had reached its height. 
Under this condition of affairs, there can be no doubt of 
the negligence of the carrier and that this negligence ex- 
posed the goods to the injury and damage that they after- 
wards suffered by the act of God. 

It is further claimed by the defendant company that in 
consideration of a reduced rate given to the plaintiff he 
released it from all liability in excess of $5 a hundred 
pounds. Our constitution prohibits a common carrier 
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from limiting its common law liability, and in Chicago, B. 
é& Q. R. Co. v. Gardiner, 51 Neb. 70, it was held: “A limita- 
tion of the liability of a common carrier contained in a 
shipping contract will not be recognized or enforced in 
this state, though valid in the state where made, when 
such attempted restriction of liability is illegal and con- 
trary to the public policy of this state.’ This rule has 
been followed in numerous cases since and has become the 
settled law of the state. 

The judgment, in our opinion, is clearly right, and we 
recommend its affirmance. 


ALBERT and JACKSON, CC., concur. | 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


AFFA ©. SEELEY, EXECUTRIX, APPELLANT, V. JOHN T. 
RITCHEY ET AL., APPELLEES.* 
FILep Aprit 18, 1906. No. 14,539. 


1. Fraudulent Conveyances: CoNvVEYANCE TO SON: PRESUMPTIONS. The 
rule is well settled in this state that a conveyance made by a 
father to his son, or other near relative, is presumptively fraud- 
ulent as to existing creditors. 


2. Evidence examined, and held not to overcome the presumption of 
fraud arising from a conveyance by a father to his son. 


APPEAL from the district court for Cass county: BEN- 
JAMIN F, GooD, JupGE. Reversed with directions. 


Jesse L. Root, for appellant. 
Matthew Gering and C. 8. Polk, contra. 


DUFFIE, C. 


This is the fifth time this case has been before us, the 
question determined being found in 68 Neb. 120, 127, 129, 


* Rehearing allowed, See opinion, p. 433, post, 
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and 73 Neb. 164. The action is a creditor’s bill to set 
aside a decd made by John T. Ritchey to his son Edward 
Ritchey, and subject the land conveyed thereby to the 
payment of a deficiency judgment entered against John 
T. Ritchey on the foreclosure of a mortgage in 1897. The 
land involved is a farm of 240 acres situated in Cass 
county, and the expressed consideration in the deed from 
the father to his son is $9,600. This conveyance was made 
March 15, 1897. The mortgage foreclosure took place in 
Hayes county, and, while the deficiency judgment was 
ordered November 28, 1897, it was not entered of record 
by the clerk until April 16, 1900. A copy of the order 
directing the deficiency judgment was filed in the office of 
the clerk of the district court for Cass county in February, 
1898, and the transcript of the judgment, after the same 
had been journalized, was filed in Cass county oh August 
2,1900. The debt secured by the mortgage was contracted 
by John T. Ritchey and one James H. Goodrich in 1894, 
and the mortgage covered 800 acres of land in Hayes 
county, the joint property of the mortgagors. In March, 
1896, John T. Ritchey conveyed to Goodrich his interest 
in the Hayes county land, the deed containing an agree- 
ment on the part of Goodrich to assume and pay the mort- 
gage debt. The summons in the foreclosure proceeding 
was served on Ritchey in Cass county on September 11, 
1895, by leaving a copy at his usual place of residence. 
The dates material to be borne in mind are the date of 
the mortgage, May 12, 1894; the commencement of fore- 
closure proceedings and service on Ritchey, September 11, 
1895; the order for a deficiency judgment, made Novem- 
ber 23, 1897; the transcript of the judgment filed in Cass 
county, September 14, 1900, after the same had been jour- 
nalized, and the conveyance of John T. Ritchey to his son, 
March 15, 1897. 

It will be seen from the above that the debt was con- 
tracted previous to the conveyance sought to be set aside, 
and the law is well settled that where the indebtedness 
was contracted before the execution of the deed, and the 
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grantor and grantee are near relatives, the burden of proof 
is on the grantee to establish the bona fides of the trans- 
action. Schott v. Machamer, 54 Neb. 514; Kirchman v. 
Krathky, 51 Neb. 191; Carson v. Stevens, 40 Neb. 112. It 
is conceded by the appellees that the conveyance from the 
father to his son throws upon them the burden of estab- 
lishing the good faith of the transaction. The only par- 
ties who could know with absolute certainty whether the 
transfer was bona fide, or was made for the purpose of 
hindering and defrauding the creditors of John T. Ritchey, 
the father, are the two parties to the transaction, and it is 
principally from a consideration of their evidence and the 
undisputed facts in the case that the decree of the dis- 
trict court must stand or fall. 

Another transaction between the father and son has 
some bearing upon this case. One Franklin Walters died 
seized of 120 acres of land in the neighborhood of the 
Ritchey farm. Walters had mortgaged this land to Smith. 
Subsequent to Walters’ death, Smith foreclosed his mort- 
gage making the unknown heirs of Walters defendants. 
Walters died without issue, and his widow, in October, 
1892, sold her interest in the land to John T. Ritchey who 
took possession thereof. Smith either neglected or refused 
to sell under his decree of forclosure and after Ritchey 
purchased the widow’s interest he tried to buy the Smith 
decree. Smith would not sell, and Ritchey induced the 
clerk of the district court to issue an order of sale on 
the decree. The land was sold and bid in in the name 
of Edward Ritchey. Smith resisted confirmation of the 
sale and, in order to get him to withdraw his objections, 
John T. Ritchey paid him $75. Smith testified that Rit- 
chey told him he desired to have the land sold under 
the decree of foreclosure “to clear the title from any of 
the heirs—to cut out the heirs.” At this time Ritchey 
was administrator of the estate of Franklin Walters, and 
in that capacity he receipted to the sheriff for a small 
surplus which the land brought in excess of the decree. 
After obtaining his sheriff’s deed to this land, Edward 
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Ritchey took possession and occupied it, either by himself 
or his tenants, for three or four years and until a sale to 
one Henry Bornemeier, made in 1897. It is claimed by de- 
fendants and appellees that the proceeds of the sale of this 
farm were paid by Edward to his father on the purchase 
of the 240-acre farm, the conveyance of which is assailed 
in this action, while the plaintiff and appellant claims that 
this farm, while standing in the name of Edward Ritchey, 
was purchased and paid for by his father, he being the real 
owner thereof, and, of right, entitled to the purchase money. 
The evidence is undisputed that Bornemeier paid $5,000 
for the 120 acres sold him. John T. and Edward Ritchey 
testified that of this sum $4,000 was paid by Edward to 
his father on the purchase of the 240-acre farm by Edward. 
The evidence is undisputed that Bornemeier paid $1,000 
in cash, assumed a mortgage for $1,300 then on the land, 
and gave three notes for the balance of the purchase price, 
two for $1,000 each and one for $708. 

Another matter connected with this 120-acre tract might 
be mentioned. Both John T. and Edward Ritchey testi- 
fied on the trial that Edward paid $1,500 of his own money 
on the purchase at sheriff’s sale and that John T. Ritchey 
furnished the balance of the money, making a gift of that 
amount to his son. Edward was at that time a minor, 
and his brother William testifies that he had no money. 
When asked where he got the money, Edward testified 
that he had $500 in Waters’ Bank in Elmwood, and $700 
or $800 in Murty’s Bank in Weeping Water; that he drew 
this money out a short time before the sheriff’s sale in 
1893 and, with other cash he had around home, delivered 
it to his father who bid for him at the sale. The bankers 
were produced upon the trial, and testified that Edward 
Ritchey never had any money to his credit in either bank. 
Phoebe Ritchey, the mother of Edward, testified that his 
father made him a gift of the Walters land, and to our 
minds the evidence is quite conclusive that what money 
he furnished for the purchase of this land, if any, did not 
come from the sources claimed. 
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It is urged with much force by the defendants that John 
T. Ritchey could have no intent to defraud creditors in 
transferring the 240-acre farm to his’son, inasmuch as 
there were no debts outstanding against him, except that 
held by the plaintiff; that, when he conveyed his interest 
in the mortgaged premises to Goodrich, Goodrich assumed 
and agreed to pay the whole mortgage debt and that he 
supposed the debt had been provided for in this way. It 
is further urged that he had no knowledge of the fore- 
closure proceedings and no knowledge that a deficiency 
judgment had been entered against him, until the tran- 
script was filed in Cass county in 1900. It is true that 
personal service of the summons was not had on him, 
but service made by a copy left at-his usual place of resi- 
dence. His wife testified that she placed the copy left 
for him in the organ and forgot to give it to him until 
about six weeks after the same had been left by the sheriff. 
The return shows service on September 11, 1895, and if 
the copy was given him by his wife within six weeks from 
that date he must have had knowledge of the suit some- 
time in October, 1895. Again, the deed from Ritchey to 
Goodrich bears date March 16, 1896, showing that it was 
made while the suit was pending, and it is improbable that 
a pending suit against the land would not be considered 
and discussed between the parties at the time the transfer 
was made. 

A further matter for consideration in determining the 
intent with which the conveyance by John T. Ritchey to 
his son was made is the question of Goodrich’s financial 
ability to carry out his agreement to pay this mortgage. 
It is true that John T. Ritchey testifies that Goodrich 
was solvent and able to meet the obligation, but the fact 
remained that, as a part consideration for the transfer, 
Goodrich executed his note to Ritchey for $650, payable 
November 15, 1896, and that this note has never been paid, 
and Goodrich, at some time after the giving of this note, 
took the benefit of the bankruptcy act. If John T. Ritchey 
could not collect from Goodrich his note for $650, he had 
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little cause to believe that the plaintiff could collect a 
claim against him of $2,600 or more. Both John T. and 
Edward Ritchey testified that the land was paid for in 
the following manner: 


Proceeds of sale to Bornemeier, Walters land...... $4,000 
Check on Bank of Murdock given by son........... 150 
MCN paca Ree re oak wd A tid Sou a nina eens hao eA nace hd 150 

2,500 bushels of corn at 22 to 25 cents a bushel, esti- 
MACE est ee sae bide Saas eae th ws Wea see haane Cee 575 

1,800 to 1,900 bushels of wheat at 50 cents a bushel, 
CSULIMALE ssscdes conn da 654 ok a BY Geet Va Rieetavdoes nana ovens 925 
Car load Hogs: si.ceee ciate eek ee kepada gees 700 
DOUG Sica cure deat ay wren cameade manne tare eee Na A ate 800 
Mortgage assumed .........ccececee ce eeeeeeeeees 2,300 
$9,600 


We have already seen that Bornemeier did not pay cash 
for the 120 acres of land, and neither John T. nor Edward 
Ritchey pretended that the notes given Edward by Borne- 
meier were turned over by him to his father. The cashier 
of the Bank of Murdock was produced, and his testimony 
given to the effect that Edward never drew a check for 
$150 on that bank, and there are other matters making it 
improbable that other items going to make up the con- 
sideration were in fact paid. That the testimony of these 
two men has been flatly contradicted by undisputed facts, 
and by evidence which cannot be controverted or doubted, 
is too apparent from the record. The burden was on 
them to show the good faith of the transaction. We re- 
gret to say that a careful examination of the record con- 
vinees us that their testimony is unreliable in many 
particulars. The truth is easily told. The more criti- 
cally a truthful statement is examined and questioned, 
the more apparent its truthfulness appears. Witnesses 
may be, and often are, honestly mistaken in matters at- 
tending a transaction, but it is not probable that so many 
circumstances could be misunderstood or forgotten by 
truthful witnesses as is apparent here. Our reading of 
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the record convinces us that a decree should have been 
entered for the plaintiff below subjecting the land to the 
payment of her judgment. 

We therefore recommend that the decree of the district 
court be reversed and the cause remanded, with directions 
to enter a decree in accordance with the prayer of the 
petition. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is reversed and 
the cause remanded, with directions to enter a decree in 
accordance with the prayer of the petition. 


JUDGMENT ACCORDINGLY. 


The following opinion on rehearing was filed February 
21,1907. Judgment of reversal vacated and judgment of 
district court affirmed: 


1, Fraudulent Conveyances: EVIDENCE: BURDEN oF Proor. A transfer 
of real estate by a debtor to a near relative is looked upon with 
suspicion, and the burden of proving the bona fides of the trans- 
action is upon the grantee. Where, however, the evidence shows 
that the transfer is made when the grantor’s indebtedness is only 
a small amount compared with the value of his property, and his 
indebtedness is secured by a mortgage on other land apparently 
worth nearly, if not quite, as much as the indebtedness, the 
suspicion is removed, and, a consideration being proved, the bona 
fides of the transaction is established. i 


2. Evidence. Upon a rehearing of this case, it is held that the evi- 
dence is sufficient to overcome the presumption of fraud in the 
transfer from the father to the son, and the former opinion, 
ante, p. 427, is overruled. 


EPPERSON, C. 


This case is before the court on rehearing. A history 
of the litigation relating to the question now considered 
may be found in 68 Neb. 120, and ante, p. 427. The trans- 


action upon which the action is founded may be restated 
31 
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in part as follows: In May, 1894, the defendant John T. 
Ritchey and one Goodrich gave a mortgage to James E. 
Seeley on 800 acres of land in Hayes county, Nebraska, to 
secure an indebtedness of $2,650. The Hayes county land 
was under the control and management of Goodrich who 
used it as a ranch. September 11, 1895, foreclosure pro- 
ceedings were begun, and the Hayes county land sold 
June 21, 1897. On November 23, 1897, a deficiency judg- 
ment was announced against the mortgagors for $2,050, 
and made of record April 16, 1900. For several years 
prior to the making of the mortgage John T. Ritchey 
owned and resided upon 240 acres of land in Cass county. 
On March 15, 1897, he conveyed this land to his son, the 
defendant Edward Ritchey. This transfer plaintiff al- 
leges was without consideration and made for the pur- 
pose of defrauding the creditors of John T. Ritchey. 

A former transaction between the father and the son 
bears directly upon the question of a consideration for the 
alleged fraudulent conveyance. John T. Ritchey had an 
interest in the Walters 120 acres which he conveyed to 
Edward in 1893. This transfer plaintiff also claims was 
fraudulent. Other interests in this land were transferred , 
to Edward by virtue of a judicial sale. The legal effect 
of the transaction between the defendants through which 
the title to the Walters land was placed in the son has 
considerable bearing on the case. If the Walters land 
was in fact the property of the son, then the good faith 
of the transfer assailed is supported in so far as a partial 
consideration therefor is established. This we consider 
as having a bearing on the question in the case: It must 
be borne in mind that the title to this land was placed in 
the son in June, 1893, and at that time there was no 
unsecured indebtedness owing by the father. It is true, 
proceedings were had which resulted in a judicial sale 
of the Walters land; that the son was the purchaser at 
such sale; and that such sale was brought about through 
the efforts of the father. 

Edward Ritchey’s title to the Walters land is not as- 
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sailed by the pleadings in this case. Nevertheless, plain- 
tiff contends that the Walters land was in fact the 
property of the father held in trust by the son; that the 
selling price thereof belonged, by reason of the sale, to 
the father, and therefore it did not constitute any part 
of the consideration for the transfer assailed. Plaintiff's 
decedent did not become a creditor of John T. Ritchey 
until after the conveyance of the Walters land. There is 
no presumption of fraud against the defendants which 
would cast upon them the burden of proving good faith 
in that transaction. The burden is upon a creditor, when 
the debt was contracted subsequent to a conveyance as- 
sailed as fraudulent, to prove that such was made and 
accepted with a fraudulent purpose. Jansen v. Lewis, 52 
Neb. 556; Jayne v. Hymer, 66 Neb. 785. In Lavigne v. 
Tobin, 52 Neb. 686, it was held: “Except as against exist- 
ing creditors and as against those to whom he contem- 
plates becoming indebted, one may gratuitously convey his . 
property to his wife.’ This rule as to the burden of prov- 
ing the title to the Walters land will apply, even though 
it was not assailed by the pleadings. We do not over- 
look the apparently false testimony of both defendants 
herein. It does appear that their testimony that $1,500 
was paid by the son to the father in cash as a partial 
consideration for the transfer of the Walters land is 
false. But, believing this testimony false, we must con- 
clude that the entire value of the Walters land was a 
. gift from the father to the son. There is no inference 
deducible that the transfer was in fraud of subsequent 
creditors. Jt is immaterial as far as the disposition of 
this case is concerned to determine whether or not all or 
only a part of the value of the Walters land was a gift 
from the father to the son. It is contended by plaintiff 
that the Walters land was purchased by John T. Ritchey, 
who caused the title to be placed in the name of Edward 
Ritchey for the purpose of defrauding the heirs of Wal- 
ters, deceased. The evidence is insufficient to support 
this contention. It is not shown that the price paid at 
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the judicial sale was inadequate, nor is it shown that the 
heirs in any way suffered loss by reason of the sale of 
the Walters land in the manner in which it was sold. 
There is another fact having some weight in sustaining 
the defendants’ contention that the Walters land was a 
gift to the son. Edward’s elder brother received from 
his parents 66 acres of valuable land as a gift when he 
reached his majority, so that the transaction here assailed, 
which we are called upon to denounce as suspicious, seems 
to be but an equitable advancement by the father to his 
son. We cannot conclude from the evidence that the Wal- 
ters land was held in trust by Edward Ritchey for his 
father. 

It being therefore established that Edward Ritchey was 
the owner of 120 acres of land, which he either farmed 
or rented for four years prior to the purchase of the land 
here in controversy, we conclude that his financial circum- 
stances were such that he could finance the transaction 
now alleged by plaintiff to be fraudulent. In 1897 the 
Walters land was sold by Edward Ritchey who reccived 
therefor in cash and notes maturing within a few months 
thereafter the sum of $4,000, which defendants testified 
was paid to John T. Ritchey as a part of the consideration 
for the land in controversy. This plaintiff contends was 
impossible because only $1,000 was paid in cash. We 
entertain no doubt but that the purchase price of the 
Walters land was delivered to the elder Ritchey. Taking 
plaintiff’s theory that the Walters land was in fact the 
property of John T. Ritchey, she is not in a position to 
deny that the elder Ritchey received the money. There- 
fore, so far as the $4,000 of the consideration paid to the 
father for the 240 acres of land is concerned, the question 
must be determined upon the bona fides of Edward’s title 
to the Walters land, which, as above shown, is established. 
Neither can there be any contention as to the mortgage 
of $2,600 assumed by Edward, nor as to the note for $800 
given by him to his father as a part of the consideration. 
We can say nothing as to the balance of the consideration 
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paid in addition to what has been said by this court in the 
opinion reported ante, p. 427. 

In March, 1896, John T. Ritchey sold his one-half inter- 
est in the Hayes county ranch to Goodrich, who assumed 
the mortgage, and, even though it was known to Ritchey 
in March, 1897, that Goodrich was insolvent, it does not 
appear that John T. Ritchey had any reason to appre- 
hend that a deficiency judgment for any considerable sum 
would be rendered against him in the future. The Hayes 
county ranch consisted of 800 acres, which John T. 
Ritchey considered worth $4,000. The mortgage indebted- 
ness amounted to $2,650, with interest. The appraised 
value of the land was $2,000. From this it does not seem 
that, on the date of the deed herein assailed as fraudulent, 
John T. Ritchey could have penetrated the future and 
foreseen a deficiency judgment of $2,050. His subsequent 
conduct does not indicate that he was attempting to con- 
ceal his property from his creditors. After the sale of 
the land to his son, he continued in the grain and stock 
business, and built an elevator which he sold for $1,750 
two years later. As to one small item going to make up 

. the consideration alleged to have been paid for the land, 
we are convinced that the testimony given by the defend- 
ants was false. This was an item of only $150. It does 
not appear reasonable that parties would wilfully falsify 
as to this. It was shown that a larger sum had been with- 
drawn from the bank by Edward Ritchey at about the 
time of this transfer, and it seems to us that such a mis- 
take is one that might be made by honest men. The land 
in question was farmed by the son. He controlled it as 
owner, employed help and in all respects exercised do- 
minion over his property. Later, upon a sale, he fixed the 
purchase price, refusing to accept the advice of his father 
as to the amount. 

We are mindful of the rule “that, where the indebted- 
ness was contracted before the execution of the deed, and 
the grantor and grantee are near relatives, the burden 
of proof is on the grantee to establish the bona fides of the 
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transaction.” Such transfers are looked upon with sus- 
picion, and, were the rule otherwise, a debtor in failing 
circumstances could easily defraud his creditors by con- 
veying his property to the members of his family. Where, 
however, the transfer is made when the grantor’s indebted- 
ness is only a small amount compared with the value of 
his property, and where the debt in controversy is secured 
by a mortgage on a large tract of land apparently worth 
nearly, if not quite, as much as the indebtedness, the sus- 
picion is removed and, a consideration being proved, the 
good faith of the transfer is established. Were we to fol- 
low our own inclination, instead of the law as we believe it 
to be, we would incline toward a reversal of the judgment 
of the district court because of the apparently false testi- 
mony of the defendants herein, but we believe the defend- 
ants have established the bona fides of the transfer assailed, 
not through their false testimony, but in spite of it. - That 
the Walters land was a gift from the father to the son was 
sworn to by the mother and the brother, and their testi- 
mony was unimpeached. The dates of the several trans- 
fers were proved by record evidence. The $800 note given 
as a part of the consideration for the deed was corroborated _ 
by the production of the note. Disinterested witnesses 
testified as to the acts of ownership exercised by Edward 
Ritchey. In view of the father’s financial circumstances 
at the time of the transfer, we are convinced that the de- 
fendants have successfully overcome the presumption 
which the law imposes upon them. In Hill v. Schmuch, 65 
Neb. 173, it is held: 

“A conveyance without fraudulent intent, by a solvent 
man, of lands to his wife or child, is presumed to have been 
made in consideration of his moral obligation for the sup- 
port and maintenance of the grantee, and in the absence 
of evidence of a contrary intent, will be held to have trans- 
ferred the entire title, both legal and equitable; so that the 
transaction cannot be successfully assailed by subsequent 
creditors of the grantor.” 

_ In the case at bar, we find that the financial circumstan- 
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ces of the father, especially at the time the Walters land 
was. transferred to the son, were such that the rule above 
announced clearly governs. And further, as to the trans- 
fer assailed, there is no need of presuming that the consid- 
eration rested upon a moral obligation, an actual consider- 
ation being established. The judgment of the learned 
trial court was for the defendants, but this judgment was 
reversed, ante, p. 427. The conclusion there announced, 
seems to be based upon the unreliability of defendant’s tes- 
timony. As above shown, we cannot agree to the conclu- 
sion reached. — 

We therefore recommend that the former opinion be over- 
ruled and the judgment of the district court be affirmed. 


AMES and OLDHAM, CC., concur. 
By the Court: For the reasons stated in the foregoing 


opinion, the former judgment of this court is vacated and 
the judgment of the district court affirmed. 


JUDGMENT ACCORDINGLY. . 


DANIEL M. Fike v. MALINDA OTT. 


Firep Aprim 18, 1906. No. 14,244, 


- 


. Petition examined, and held good as against a general demurrer. 


2, Harmless Error. Assignments based on rulings upon objections to 
an amendment to the reply and motions directed. against the 
amended reply examined, and held that the errors, if any, in such 
rulings were cured by the charge to the jury. 


The reception of incompetent evidence tending to establish 
a certain fact is not prejudicial error when the same fact is con- 
clusively, established by competent evidence. 


3. 


4. The doctrine of the ostensible authority of an agent can be invoked 
only by such as have dealt with the agent on the faith of his 
ostensible authority. 
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5. Money Loaned: PurcHAsE oF LanD: Equities. The mere fact that 
one loans money to another, wherewith to buy land, gives the 
lender no equity in the land bought therewith by the borrower. 


6. Evidence examined, and held sufficient to sustain the verdict. 

7. A transcript on appeal should contain the judgment or order sought 
to be reversed or modified, and, in addition thereto, only such 
matters as may be necessary to present the rulings sought to be 


reviewed; to include other matters is a useless expense and tends 
to obscure the real questions presented. 


Error to the district court for Thayer county: Lxsuin 
G. Hurp, Jupee. Affirmed. 


V. O. Rewick and Robert J. Sloan, for plaintiff in error. 
M. 8. Gray and Charles H. Sloan, contra. 
ALBERT, C. 


In her petition the plaintiff alleges that she, with her 
husband,.Jenores T. Ott, executed their warranty deed to 
certain real estate to one John C. Saylor for an agreed 
price of $320, which deed was placed in the hands of one 
Whipkey to be delivered to Saylor upon his payment to 
Whipkey of $320 for plaintiff; that Saylor paid the money 
and got the deed; that about March 5 the defendant 
fraudulently induced Whipkey to pay the money to him 
without authority from plaintiff and fraudulently con- 
verted it to his own use and benefit, and though often 
demanded refused repayment, and prays judgment for 
$320, and interest at 7 per cent. from March 5, 1901. De- 
murrer to the petition was overruled, whereupon the 
defendant answered, denying each of the allegations of the 
petition, and as an affirmative defense alleged in sub- 
stance: That, while the legal title to the land at the date of 
plaintiff’s conveyance was in her, she held it in trust 
for the use of the defendant who had paid the purchase 
price, and that the conveyance thereof by the plaintiff’s 
said deed to Saylor was in pursuance of an agreement be- 
tween himself and the plaintiff’s husband to the effect 
that the latter should procure a purchaser for the land and 
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effect a sale thereof, the proceeds to be paid to the defend- 
ant; that after the sale of the premises to Saylor the mat- 
ters in difference between the plaintiff and her husband 
and the defendant were submitted to arbitration, that 
an award was duly made, and the amount awarded the 
plaintiff was received and accepted by her in full payment 
of all matters in difference, including the claim in suit. 
The reply, with an amendment thereto, is voluminous. It 
contains much that is redundant and immaterial. It was 
filed over the defendant’s objection, and was afterwards 
assailed by motions, which were overruled by the court. In 
its charge to the jury the court very properly reduced the 
reply, as amended, to a single sentence by an instruction 
in these words: “The plaintiff in reply denies the allega- 
tions of the answer, especially the arbitration or payment 
to her of any proceeds, or that there ever was a settlement, 
or that she authorized any one to receive same for her or 
did receive anything for her land.”, The jury found for the 
plaintiff, and judgment went accordingly. The defendant 
seeks to reverse the judgment by proceedings in error in- 
stituted: in April, 1905. 

It is first claimed that the court erred in overruling the 
demurrer to the petition. The argument in this behalf is 
based on the omission of the plaintiff to allege that she was 
the owner of the land conveyed and for which the consider- 
ation which came into the defendant’s hands was paid. 
Every material allegation of her petition stands admitted 
for the purposes of the demurrer. Those allegations show 
that the money was left with a third party for the use of 
the plaintiff. It was her money, and whether she had 
title to the land or gave value received for the money does 
not concern the defendant whose relation to the transac- 
tion, so far as appears from the petition, was that of a mere 
intermeddler, who wrongfully obtained possession of a sum 
of money belonging to the plaintiff. 

There are assignments based on the rulings of the court 
permitting the plaintiff to amend her reply, and on the | 
motions made by the defendant assailing the reply, as 
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amended. As before stated, the reply, as amended, con- 
tained much that was superfluous and immaterial. The 
objections covered by the assignments under consideration 
are grounded on the superfluous and immaterial matter 
contained in the reply, as amended, and which were elim- 
inated, as we have seen, by the instructions of the court. 
On this state of the-record, we are unable to see, nor has 
any attempt been made to point out, how the defendant 
was prejudiced by the rulings under consideration. 

It is next contended that the court erred in admitting 
a copy of the conveyance mentioned in the petition in 
evidence over defendant’s objection that it was not the best 
evidence, and that a sufficient foundation had not been laid 
for the admission of secondary evidence. It is not claimed 
that the defendant was prejudiced by this evidence in any 
way, Save that by reason of the recital therein as to the 
amount of the consideration it tended to show the consider- 
ation actually paid by Saylor for the conveyance in ques- 
tion. This might have been prejudicial had there been any 
dispute as to the consideration named in the deed. But 
there was none. One of defendant’s own witnesses testified 
to the consideration named in the deed, placing it at pre- 
cisely the same sum as that shown by the copy received in 
evidence. It is quite clear therefore that whatever tech- 
nical error there may have been in the admission of the 
copy in evidence it was error without prejudice. 

It is also claimed that the court erred in giving the fol- 
lowing instruction: “The jury is instructed that in Ne 
braska a married woman has the same right to own, control 
and dispose of both real and personal property as if she 
were single, and she is entitled to the same protection with 
relation thereto as are men or unmarried women.” The 
instruction was proper in view of the evidence. Through- 
out the case the defense sought to bind the plaintiff by cer- 
tain acts of her husband, while on the other hand she 
denied the authority of her husband to act for her with 
respect to the matter in suit. It was very proper to call the 
' attention of the jury to the fact that, notwithstanding the 
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intimate relation existing between husband and wife, she 
had a right to control and dispose of her own property. The 
defendant tendered instructions whereby it was sought to 
cover the theory that, although the plaintiff’s husband had 
no actual authority to make a sale of the land, adjust the 
matters incident to the disposition of the proceeds, and to 
submit the matters in difference between her and the de- 
fendant to arbitration, yet his acts in that regard were 
binding upon the. plaintiff because she had clothed him 
with ostensible authority. The instructions tendered, how- 
ever, omit one essential element, and that is that the de- 
fendant dealt with the plaintiff’s husband on the faith of 
his ostensible authority. The doctrine of ostensible author- 
ity is never applied when that element is wanting, because 
it is grounded on estoppel and without that element there 
is no estoppel. 
Another instruction tendered by the defendant and re- 
fused by the court is as follows: “You are further in- 
structed that, if you find from the evidence that defendant 
furnished the money to pay for the said tract of land and 
that the said Malinda Ott or no one on her behalf paid said 
sum to defendant, the defendant then had an equitable in- 
terest in said land and in the proceeds of the said land sold 
to Mr. Saylor, and his coming into possession of said pro- 
ceeds would not be fraudulent or unlawful, unless you find 
from the evidence that defendant did actually exercise 
fraud, deception or misrepresentation in order to obtain 
possession of said proceeds and did thereby obtain posses- 
sion thereof.” This instruction was properly refused. The 
evidence shows that the plaintiff’s husband borrowed the 
money to pay for the ten acres, taking the title in his wife’s 
name. The instruction is to the effect that, where one 
loans money to another-for the purchase of real estate, he 
thereby acquires an equitable interest in the real estate in 
which the borrower invests the money. No authorities are 
cited in support of this proposition, and it will be con- 
ceded, we think, that none can be found. The instruction 
was properly refused. 


“~ 
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It is also claimed that the verdict is not sustained by suf- 
ficient evidence. The evidence covers a wide range, and 
includes transactions between the defendant and plaintiff’s 
husband extending back for many years. To attempt at 
this time to review it would extend this opinion to undue 
length, and would not, as it seems to us, serve any useful 
purpose. The evidence is conflicting. Reasonable men 
might well differ as to the side on which it preponder- 
ates. A jury has passed upon it, and we are satisfied that 
their verdict should not be disturbed. As to the amount of 
the verdict, it is not excessive, if the testimony of the plain- 
tiff and her husband be taken as true. There are corrobora- 
tive circumstances. The jury believed these portions, as 
they had a right to do for aught that appears to their dis- 
credit. We cannot, therefore, say that the verdict is ex- 
cessive. The defendant also complains of certain rulings 
of the court sustaining objections to certain questions 
asked the plaintiff on cross-examination. By these ques- 
tions the defendant sought to go into matters not brought 
out on direct examination. Besides, matters sought to be 
elicited by these questions were afterwards gone into by the 
defendant himself while on the stand. His evidence as to 
such matters stands uncontradicted. Hence, even had the 
court erred in sustaining the objections to the questions on 
cross-examination, as the matters were conclusively estab- 
lished by other evidence, he was not prejudiced by such 
rulings. 

The foregoing disposes of this case, but it may not be 
out of place to add that the record is unnecessarily volu- 
minous. The summons, including the officer’s return 
thereon, a motion for security for costs, with a notice and 
affidavits pertaining thereto, and many other matters hav- 
ing no bearing on the questions’ presented to this court are 
included in the transcript. They serve no useful purpose 
there, and only add to the expense of the litigants and the 
labor of the reviewing court. The jurisdictional feature of 
a transcript filed in this court is the “judgment, decree or 
final order sought to be reversed, vacated or modified.” 
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Sections 586 and 675 of the code. To this should be added 
only so much of the remainder of the record below as is 
necessary to present the questions sought to be reviewed. 
The fact that the pages are not numbered in this case makes 
the useless features the more objectionable. 

It is recommended that the judgment of the district court 
be affirmed. 


JACKSON, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


WILLIAM N. SKINNER V. LEWIS A. WILSON. 
Frep Apri 18, 1906. No. 14,251. 


1. Errors, Joint Assignment of. Where several instructions are 
grouped in one assignment, and there is nothing in the language 
of the assignment to indicate that the objection goes to them 
severally, they will be examined only so far as may be necessary 
to determine whether any one of them was rightly given or re- 
fused. World Mutual Benefit Ass’n v. Worthing, 59 Neb. 587, and 
cases there cited. 

In the consideration of the assignments—the verdict is not 
sustained by sufficient evidence, is excessive and is contrary to 
law—instructions not complained of in such a way as to be re- 
viewable in this court will be taken as the law of the case, and 
if when tested by such instructions the verdict is not vulnerable 
to the objections lodged against it the assignments will not be 
sustained. 

3. Evidence examined, and held sufficient to sustain the verdict. 


Error to the district court for Keya Paha county: WIL- 
LIAM H. WESTOVER, JUDGE. Affirmed. 


Halicck F. Rose, W. H. Horton, W. C. Brown and W. B. 
Rose, for plaintiff in error. 


Kirkpatrick & Hager and Lear & Wilhite, contra. 
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ALBERT, C, 


On the 21st day of May, 1902, the defendant was, and for 
many years had been, engaged in printing and publishing 
a newspaper, and conducting a general printing and pub- 
lishing business in the village of Springview, in Keya Paha 
county. His newspaper was known as the “Springview 
Herald,” and was the only one printed in that county, and 
he enjoyed a monopoly of the business in which he was en- 
gaged. On the date mentioned, in consideration of the sum 
of $1,400, he executed a bill of sale to the plaintiff, whereby 
he transferred the newspaper and printing plant and 
good will of his said business to the plaintiff. The bill of 

sale, among other things, contains the following stipula- 
tion: “I hereby bind myself that I will not engage in the 
newspaper or job-printing business within the limits of said 
Keya Paha county for the next ten years following the date 
of these presents, in any way, shape or manner, and in case 
I fail to keep this last understanding, agreed-upon by my- 
self with the said Lewis A. Wilson, I further bind myself 
by these presents to pay the said Lewis A. Wilson in good 
and lawful money of the United States the penal sum of 
$2,000 as damages for the nonfulfilment of this said stipu- 
lation.” The plaintiff went into possession of the property, 
and at once engaged in the business theretofore conducted 
by the defendant, and for about two years thereafter like- 
wise enjoyed a monopoly of the business in that county. 
On the 5th day of May, 1904, another newspaper, called the 
“Keya Paha County News,” and printing plant was estab- 
lished in the same village. From that date until the fol- 
lowing September the new plant was ostensibly owned and 
conducted by the defendant’s wife, but the plaintiff avers, 
and the evidence sufficiently shows, that the defendant was 
the real owner, and controlled and managed the business. 
In the month last mentioned a sale of the new plant was 
made to a third party, who still owns and conducts the 
business at that place. The plaintiff then brought suit 
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against the defendant, alleging a breach of the stipulation 
hereinbefore set out, and laying his damages at $2,000. The 
answer is a general denial of all the allegations of the pe- 
tition. The trial court submitted the cause to the jury on 
the theory that the amount named in the stipulation should 
be regarded as liquidated damages, which was covered by 
an instruction directing them to award $2,000 damages in 
case they found for the plaintiff. The jury found for the 
plaintiff, and awarded damages as directed, and judgment 
was given accordingly. The defendant brings érror. 

One of the complaints now urged by the defendant is 
that the evidence is insufficient to warrant a finding that 
he had engaged in the newspaper or job-printing business 
in violation of his agreement with the plaintiff. The evi- 
dence shows that, while the new plant was purchased in 
the name of the defendant’s wife, the defendant himself 
was concerned in it, and that, although he was engaged in 
banking in the same town, he negotiated a loan for the pur- 
chase price with another bank, signing his wife’s note as 
surety. It also shows that he referred to the new plant 
as his or “ours,” and that he set type, solicited business, 
made contracts for business for the new plant, wrote for 
the newspaper, and in many other ways so conducted him- 
self with reference to it as to warrant the jury in finding 
that he was either the real owner or so concerned in its 
management as to convict him of a violation of his agree- 
ment with the defendant. In fact, his entire transaction 
with reference to the new plant is of such a character as to 
warrant the jury in finding that the ostensible ownership 
and management of the new plant by his wife was a mere 
device by which he sought to shield himself from the conse- 
quences of a violation of his agreement. 

The principal contention of the defendant is that ihe 
court erred in submitting the cause on the theory that the 
amount named in the stipulation was to be regarded as 
liquidated damages. The only exception taken by the de- 
fendant to the charge of the court was to the instruction 
covering that theory. That exception was made in the 
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form of a written objection, which was allowed by the 
court and filed with the clerk. Afterwards, and before the 
jury. had returned a verdict, the defendant, by leave of 
court, withdrew his exception. After verdict he filed a 
motion for a new trial, in which he grouped this instruc- 
tion and five others, some at least of which are clearly 
right. It has become a scttled rule of practice in this state 
that when several instructions are grouped in one assign- 
ment, and there is nothing in the language of the assign- 
ment to indicate that the objection goes to them severally, 
they will be examined only so far as may be necessary to 
determine whether any one of them was rightly given or re- 
fused. This rule was applied in World Mutual Benefit 
Ass’n v. Worthing, 59 Neb. 587, and the several cases there 
cited. It is invoked by the plaintiff in this case, and there 
seems to be no escape from it, save by overruling the long 
line of cases in which it has been applied, which we are not 
disposed to do. The rule is perhaps technical, but it is not 
to be condemned solely on that ground. The orderly and 
economical administration of justice necessitates rules of 
practice, and, however liberal such rules may be, there 
must still be somewhere a dividing line between doing and 
not doing, compliance and noncompliance. This of neces- 
sity gives rise to what are commonly called technicalities, 
and they are unavoidable under any system for the ad- 
ministration of justice according to law. But the defend- 
ant contends that whether the amount named in the stip- 
ulation should be held to be liquidated damages, or merely 
a penalty, is sufficiently raised by the assignments that 
the verdict is not sustained by sufficient evidence, is ex- 
cessive and contrary to law. As we have seen, the instruc- 
tions cannot be reviewed at this time. They must be re- 
garded, therefore, as the law of the case. World Mutual 
Benefit Ass’n v. Worthing, supra. By one of them the jury 
were instructed to the effect that, in case they found for 
the plaintiff, the sum named in the stipulation would be 
the measure of his damages. In awarding $2,000 damages 

the jury merely followed that instruction, which, in view 
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of the record, must be regarded as the law of the case as 
to the measure of damages, and a verdict that responds 
to it cannot be regarded as excessive nor as contrary. to 
law. 

Ordinarily, technical rules are applied with some reluc- 
tance, but in this-case it does not appear that to do so will 
work any injustice. The defendant at the time of the sale 
to the plaintiff was an experienced newspaper man and 
printer, and had conducted the plant sold to the plaintiff 
for a number of years. The plaintiff was without ex- 
perience. When he bought the plant he also bought and 
paid for the good-will and immunity from defendant’s 
competition within the county for a period of ten years. 
Within two years the defendant entered the field as a com- 
petitor. The fact that he was a banker and an experienced 
newspaper man who had formerly occupied the field made 
him a formidable rival. His transfer of the new plant to 
a third party necessarily carried with it a portion of the 
good-will which he had transferred to the plaintiff for a 
consideration. Had he been dealing with tangible prop- 
erty his conduct would be called by an ugly name. By the 
violation of his contract he inflicted substantial losses upon 
the plaintiff, and set in motion certain forces which will 
cause him losses for some time to come. The extent of such 
losses are unascertainable. While we may be morally cer- 
tain that they have resulted or will result, evidence from 
which they could be computed with any degree of certainty 
could not be obtained. The case then presents this 
dilemma: If the amount named be regarded as liquidated 
damages, the defendant is liable to suffer injustice; if it be 
regarded as a penalty, the plaintiff by reason of the inher- 

‘ent difficulty of proving his damages is liable to suffer loss. 
Confronted by such a dilemma, there should be no com- 
plaint if the loss be allowed to fall on the head of the 
wrongdoer, who made his agreement voluntarily, and was 
pressed Be a hard necessity to violate it. 


eT 
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It is recommended that the judgment of the district 
court be affirmed. 


DvrFFIE, C., concurs. i. 
JACKSON, C., not sitting. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED. 


a 
FRANK F. Rosz v. STaTe, EX REL, FARMERS GRAIN & Livp 
Srock COMPANY ET AL. 


Firep Apriz 18, 1906. No. 14,267. 


1. Railroads: Smre-Tracks: Hieaways. A side-track constructed and 
used by a railroad company, and which connects with its main 
line and occupies a portion of the public streets of a city under 
a grant from the city to such company, will be presumed, in the 
absence of evidence to the contrary, to be a part of the public 
highway system of such company, and a public highway within 
the meaning of section 4, art. XI of the constitution. 


2. The term railroad includes all side-tracks necessary or convenient, 
for the transaction of the company’s business, 


3, Evidence examined, and held sufficient to sustain the finding and 
order of the trial court. 


Error to the district court for Buffalo county: BRUNO 
O. Hostetler, JUDGE. Affirmed. 


E. C. & H. V. Calkins, for plaintiff in error. 
Warren Pratt, C. A. Robinson, Edson Rich and John N. 


Baldwin, contra. 
ALBERT, C. 


The Farmers Grain and Live Stock Company applied to 
the district court for a writ of mandamus to compel the 
Union Pacific Railroad Company to furnish cars on a cer- 
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tain side-track for the shipment of grain from the relator’s 
elevator. Frank F. Roby intervened for the purpose of re- 
sisting the application. The district court allowed th 
writ and the intervener brings error. : 
A somewhat extended statement of the facts is necessary 
to a proper understanding of the case. In 1886 the Kear- 
ney Milling Company built a flouring mill in the city of 
Kearney, and induced the respondent railroad company to 
construct a side-track, extending eastward from its con- 
nection with the.main track to and across certain lots 
owned by the milling company, upon which its mill stood. 
In order to reach the mill property, the track was con- 
structed for some distance on a public street, and across 
certain other streets and alleys of the city, and also across 
the corner of a lot belonging to'a third party. This side- 
track extended east and west immediately north of the 
mill, and a warehouse and elevator were afterwards 
erected by the milling company immediately north of the 
side-track. Afterwards the milling company moved its ele- 
vator to two lots, belonging to it, lying east of the premises 
just mentioned, and just across one of the alleys of the 
city, and the side-track, in order to accommodate the ele- 
vator in its new location, was extended eastward across the 
alley and across a lot belonging to the milling company. 
In 1898 proceedings were brought to foreclose a mortgage 
covering the milling company’s property, and the property 
passed into the hands of a receiver appointed in said pro- 
ceedings. The receiver leased the elevator on the lots east 
of the mill to certain third parties, and such lessees leased 
certain lots belonging to other parties lying east and just 
across a public street from the elevator, and for the better 
accommodation of the elevator induced the respondent 
railroad company to extend the sidetrack across such 
street and one of the lots east of the elevator property. The 
mortgage was foreclosed, and the intervener became the 
purchaser thereof at foreclosure sale, obtaining possession 
thereunder in March, 1899. Early in the summer of 1901 
he inclosed the mill property with a fence, placing gates 
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across the side-track, securing them by locks. At that time, 
however, service on the side-track was not required beyond 
the west line of the intervener’s property, save for the ac- 
commodation of the intervener himself. In 1903 the re- 
lator bought the two lots lying across the street from the 
elevator, and across one of which the side-track had been 
extended, and erected thereon a grain elevator for the stor- 
age and shipment of grain. The relator’s elevator was so 
placed that it could be easily accommodated by the side- 
track in question. When the relator got ready to ship 
grain from its elevator, the intervener refused to permit 
the respondent to move cars over the side-track across his 
premises, claiming that such track had been constructed 
solely for the accommodation of his grantors, and that the 
occupancy of his premises by the respondent, with its track, 
was merely by virtue of a license, and not by virtue of any 
easement in such premises for a right of way. The evi- 
dence is somewhat meager as to the arrangement between 
the milling company, the intervener’s predecessor in estate, 
and the respondent railroad company for the construction 
of the side-track in the first place. One witness who was 
president of the milling company during the negotia- 
tions for the side-track and who took part therein, when 
examined as to such arrangement, testified as follows: 
. “My recollection is they insisted we should give them the 
right of way, and there was a lot west of the mill. They 
sent a man out here at that time; there was some question 
as to whether the city would let us down through there, 
and they sent a man out to see whether they could 
get to the mill. He reported that he would have to go 
across that lot that was right across there west; and that 
he would have to cut off the corner of it, if he crossed, 
there would be a short curve, that the curve would be too 
sharp; and they insisted, in case there was any damage, 
that the milling company would have to pay the railroad 
company whatever damage there was to that lot. That is 
my recollection. Q. Was the milling company to get any 
damages or anything for the right of way across this prop- 
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erty? A. I don’t think so; of course that is a long time 
ago.” 

Cross-examination: “Q. They wanted a switch to the mill 
so that they could load and unload? A. Yes. Q. They 
wasn’t seeking to get it for any other purpose excepting the 
accommodation of the mill? A. That was all. Q. Any talk 
of it being used for anything else? A. So far as I can re- 
collect there was not. Q. There was no agreement that it 
was not to be used for any purpose but for your mill, was 
there? A. I have no recollection of anything being said.” 
It also appears that, when the milling company moved its 
elevator to the lots east of the mill, the respondent agreed 
to extend the track and pay for moving the elevator. In 
each instance it laid the track and furnished the material. 
Before the side-track was constructed the city granted the 
respondent a right of way over and across such of the 
streets and alleys as it traversed or crossed. 

These facts, we think, warrant an inference that the re- 
spondent constructed the side-track across the intervener’s 
premises under at least an implied grant of a right of way 
from the intervener’s privies in estate, the then owners of 
the premises, and that such track now constitutes a part 
and parcel of the respondent’s railroad system, open alike 
to all requiring service thereon. Section 4, art. XI of the 
constitution is as follows: “Railways heretofore con- 
structed, or that may hereafter be constructed in this state 
are hereby declared public highways, and shall be free to 
all persons for the transportation of their persons and prop- 
erty thereon, under such regulations as may be prescribed 
by law.” The term railroad includes all side-tracks neces- 
sary or convenient for the transaction of the company’s © 
business. Township of Rock Creek v. Strong, 96 U. 8. 271; 
Black v. Philadelphia & R. R. Go., 58 Pa. St. 249; Town of 
Mason v. Ohio River R. Co., 51 W. Va. 188; State v. Stone, 
119 Mo. 668. The side-track in question is connected with 
the respondent’s main line. In the absence of evidence to 
the contrary, taking into account the fact that it crosses 
the property of third parties and occupies a portion of the 
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public streets of the city under a grant from the city, the 
presumption would be that it is a part of the respondent’s 
railroad system, and a public highway within the meaning 
of the constitutional provision above quoted. That pre- 
sumption is not rebutted by the evidence in this case, but 
rather strengthened. The evidence shows that before con- 
structing the road the respondent, in its negotiations with 
the milling company, the intervener’s predecessor in estate, 
insisted on a right of way. It is true, it was built at the in- 
stance of the milling company and for years was used 
almost, if not quite, exclusively for its benefit, but that 
appears to have been because there were no other persons 
who could be acommodated thereby. It is also true that 
the intervener, after the track had been laid almost 15 
years, put gates across it and inclosed his premises with a 
fence, but at the time there were no persons beyond his 
premises who required service on the side-track and the 
gates therefore were no restriction on general traffic. 

It seems to us that the finding of the district court is 
fully sustained by the evidence, and that the writ was 
properly allowed. It is recommended that the order allow- 
ing the writ be affirmed. 


JACKSON, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the order of the district court allowing the writ is 


AFFIRMED, 


8. OLIN COLE, APPELLEE, V. WILLIAM H. MANNERS ET AL, 
APPELLANTS. 


Fitep Aprit 18, 1906. No. 14,290. 


1. Injunction: [RREPARABLE INJURY. An injury which cannot be meas- 
ured by any pecuniary standard, or which because of its nature 
or the financial condition of the wrongdoer cannot be adequately 
compensated in damages, is irreparable within the meaning of 
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the law, and one for which, ordinarily, there is no adequate 
remedy at law. 


2. Joint Obligors: Derense or INFANCY. The general rule that a valid 
defense as to one of two joint obligors irnures to the benefit of 
both is subject to the exception that, when such defense is in- 
fancy, the infant may be discharged and a recovery had as to his 
co-obligor; and this exception applies although the obligee knew 
of the infancy when he took the obligation. 


3. Lease: INJUNCTION: DEFENSE oF INFANCY. Ordinarily, a lease may be 
avoided by a tenant on the ground of infancy; but while in pos 
session thereunder the plea of infancy is not available in a suit 
brought to restrain him from making use of his possession to 
inflict irreparable injuries upon his landlord. 


4, Pleadings and evidence examined, and held sufficient to sustain the 
decree. 


APPEAL from the district court for Cass county: PAu 
JESSEN, JUDGE. Affirmed. 


Matthew Gering, for appellants. 
Byron Clark, contra. 


ALBERT, C. 


In what follows we shall refer to the appellee as the 
plaintiff, and to the appellants as the defendants, that be- 
ing the relation in which they respectively stood to the 
record in the court below. In 1893, by an instrument in 
writing, the plaintiff leased certain of his lands to the de- 
fendants for the term of one year, beginning on the first 
day of March, 1904, reserving as rent two-fifths of all crops 
grown upon the cultivated land during the term and $3 an 
acre for the pasture land; the share rent to be delivered to 
the plaintiff in cribs or granaries on the premises, the cash 
rent to be paid October 1, 1904. By the terms of the lease 
the plaintiff also reserved to himself and his employees the 
right to enter upon the land for the purpose of cultivating, 
harvesting or doing anything necessary to preserve the 
crops or promote the growth; the expense in that behalf to 
be a lien on the defendant’s share of the crops. A like 
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reservation was made for the purpose of making inspec- 
tion of the premises, improvements thereon, and to plow 
for future crops. The lease also contains a provision re- 
quiring the defendant to destroy all cockle burrs on the 
premises before they produced seed. The following is also 
a part of the lease: “And it is further covenanted and 
agreed by and between the parties hereto that the parties 
of the second part shall secure the performance of the 
terms and conditions of this lease on their part by giving 
to the first party, on demand, a chattel mortgage upon all 
or any part of the crops growing or gathered on said prem- 
ises during the said term, and if the said second parties 
shall refuse or neglect to give such chattel mortgage upon 
demand, or if they shall at any time give or attempt to 
give any other person or persons any lien upon said crops, 
or any part thereof, then this lease shall thereby terminate, 
and the said party may at once recover possession of said 
premises and all crops thereon, and the said second parties 
shall in that event be held and considered to have planted 
and cultivated said crop for the benefit of the said first 
party, and shall be paid for such services as follows: 
Said first party may sell said crop and the unexpired term 
for cash at a private sale, or he may, at his option, procure 
said crops to be further cultivated, or gathered and sold in 
such market as he may see fit, and in either event the pro- 
ceeds thereof shall be applied, first, to the payment of ex- 
penses incurred by the said first party in the premises, in- 
cluding the time spent by him in connection therewith; 
second, to the payment of said rent; third, the remainder, 
if any, shall be paid to the second parties for their serv- 
ices in planting and tending said crops, and seed fur- 
nished by them.” 

In September, 1904, the plaintiff filed his petition against 
the defendants, in which he set forth the lease; that he had 
performed his part thereof; and further alleged, in sub- 
stance, that the defendants refuse to permit him to enter 
upon the premises for the purposes mentioned in the 
lease, and will continue to do so unless restrained by the 
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court; that they have neglected and refused, and still neg- 
lect and refuse, to execute a chattel mortgage on the crops 
as required by the terms of the lease, although demand 
therefor had been duly made by the plaintiff, and have neg- 
lected to destroy the cockle burrs growing upon the land, 
and have refused to permit the plaintiff to enter upon the 
premises for that purpose; that they have threatened to re- 
move their share of the crops from the land, leaving the 
plaintiff’s share unharvested and uncared for, making it 
necessary for the plaintiff to enter upon said premises and 
to harvest the same at his own expense; that the defendants 
are insolvent and the plaintiff has no adequate remedy at 
law for their failure to keep and peform their part of the 
said lease. The prayer is for an injunction restraining 
the defendants from preventing plaintiff’s entry upon the 
lands for the purposes mentioned in the lease and for 
specific performance. 

A temporary order was allowed, after which the defend- 
ants answered. The answer admits the execution of the 
lease, the refusal of the defendants to execute the chattel 
mortgage therein provided for, but, as their reasons for 
such refusal, it is alleged that plaintiff’s demand therefor 
fixed no amount for which the mortgage should be given, 
and that the defendants had complied with all the condi- 
tions of the lease, and had delivered to the plaintiff his 
share of the crop, except such as at the commencement of 
the suit were not matured. AJ] allegations in the petition 
not admitted by the answer are denied.. The defendant 
Lewis G. Manners alleges in avoidance of the lease that he 
is a minor under the age of 21 years. The plaintiff filed a 
reply which may be called a general denial. 

The court found generally for the plaintiff, but also 
found that the liability to him under the lease would not 
exceed $175; that the same would be sufficiently secured 
by a lien on 500 bushels of the corn on the premises, and 
that the defendant Lewis G. Manners was a minor under 
the age of 21 years. A decree was entered enjoining the 
defendants from interfering with the plaintiff’s entry upon 


458 NEBRASKA REPORTS. [VoL. 76 


Cole v. Manners. 


the land for the purposes mentioned in the lease, from dis- 
posing of the 500 bushels of corn, and requiring the de- 
fendant William H. Manners to execute a chattel mortgage 
thereon to the plaintiff as the security mentioned in the 
lease. The defendants appeal. 

The principal contention of the appellants amounts to 
this, that the pleadings and the evidence are not suffi- 
cient to entitle the plaintiff to relief by injunction. This 
contention is based on three propositions, the first of which 
is that the plaintiff had an adequate remedy at law. The 
petition shows that the plaintiff had reserved the right 
to enter upon the premises from time to time for the pur- 
pose of inspecting them, making improvements, and pre- 
paring the ground for another crop; that the defendants, 
by threats of personal violence and intimidation, prevented 
him from coming on the premises for those purposes; that 
the defendants had agreed to give him a chattel mortgage 
on the crop to secure the rent and other liabilities grow- 
ing out of the lease, and that they had not only refused to 
do so, but were threatening to remove a large portion of 
the crops and allow the remainder to stand unharvested, 
and that the defendants are insolvent. The evidence is 
amply sufficient to warrant a finding of each of the fore- 
going facts, and those facts are sufficient to show. that 
the plaintiff was threatened with injuries which could not 
be adequately compensated in damages and which would 
be difficult to measure by any pecuniary standard, and 
that the damages, even if ascertainable, could not be col- 
lected because of the insolvency of the defendants. Such 
injuries are irreparabie within the meaning of the law 
authorizing the issuance of an injunction. Hidemiller Ice 
Co. v. Guthrie, 42 Neb. 238. 3 

It is further insisted that when the defendant refused 
to execute the chattel mortgage the lease by its terms ex- 
pired, and the plaintiff could have proceeded at law for 
the recovery of the possession. But, in view of the injuries 
threatened, ordinary proceedings at law, in our opinion, 
would not have been sufficiently prompt to afford an | 
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adequate remedy. Before his rights could have been es- 
tablished at law, the crop might have been destroyed, 
removed from the premises, waste committed, the time 
for preparing the soil for another crop past, or the plaintiff 
irreparably damaged in other ways, which a court of law 
would be powerless to prevent. 

Another proposition advanced in support of the conten- 
tion that the plaintiff was not entitled to relief by injunc- 
tion is thus stated in defendants’ brief: “The lease upon 
which this action is based and predicated is the joint 
obligation of the appellants, possessing none of the ele- 
ments of a joint and several contract. Severalty cannot, 
by any process of cither construction or interpretation, be 
read into it, and, hence, a valid defense by one obligor 
inures to the benefit of the other, particularly where such 
defense was known to the party secking its enforcement 
at the time of its execution.” The learned gentleman 
advancing this proposition does not overlook the exception 
to the rule there stated, which is that, where one of two 
joint obligors is an infant, a recovery may be had against 
the other, and a discharge as to the infant. Cutts v. Gor- 
don, 18 Me. 474, 29 Am. Dec. 520, and cases cited. He 
insists that the exception does not apply in this case, 
because the plaintiff knew of the infancy of one of the 
defendants when the lease was made. In support of this 
contention he cites several cases from this court, not one 
of which, however, goes beyond the proposition that the 
contract of an infant is voidable. None of thenr tend, 
eyen remotely, to support his contention that the excep- 
tion above referred to does not apply in this case, nor 
have we been able to find any that so hold. On principle 
we can see no good reason why the exception does not 
apply in this case. 

The third proposition, as we understand it, is that the 
injunction against Lewis G. Manners is erroneous because 
of his infancy. Counsel says: “The contract of an infant, 
being voidable at his election, cannot be made the super- 
structure (foundation) of an injunction.” The law per- 
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mits infancy to be used as a shield, but not as a sword. 
The infant defendant, with his codefendant, is in posses- 
sion by virtue of the lease. His infancy may protect him 
from the terms of the contract, but it certainly is not a 
license to use the advantages he obtained’ by virtue of 
his contract to commit torts and inflict injuries upon 
the plaintiff for which the law affords no adequate remedy. 
The decree does not undertake to bind him by the terms 
of the contract; it merely enjoins him from the doing of 
certain acts which would be wrongful if the contract were 
binding and in force, and @ fortiori wrongful, if he be re- 
garded as a mere trespasser instead of a tenant under a 
valid lease. The decree, in our opinion, was drawn with 
a careful regard for the rights of all the parties. It re- 
quires the adult defendant to do less than agreed to do, 
and enjoins neither from doing anything he has a lawful 
right to do; it enjoins no affirmative duty whatever upon 
the infant defendant. 
It is recommended that the decree be affirmed. 


JACKSON, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 


AFFIRMED, 


NEBRASKA MERCANTILE MUTUAL INSURANCE COMPANY Y. 
WILBER VW. MYERS. 


Fitep Apri 18, 1906. No. 14,207. 


Instructions: PREPONDERANCE OF EVIDENCE. A preponderance of the 
evidence is all that is required to establish a disputed fact in- 
a civil action, and an instruction which informs the jury that, if 
upon any reasonable hypothesis a fact can be accounted for upon 
any other theory than a dishonest one, they should so find, is a 
violation of that rule, and in this case reversible error. 
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Error to the district court for Boone county: JAMES R. 
HANNA, JUDGE. Reversed with directions. 


EH. M, Coffin, H. J. Clements, M. W. Mc@an and A. EB, 
Garten, for plaintiff in error. 


H.C. Vailand J. 8. Armstrong, contra. 


JACKSON, C. 


This is a proceeding to reverse the judgment of the trial 
court rendered in an action on a fire insurance policy. 
Two defenses were tendered by the answer: First, that 
when the policy was applied for the insured represented 
that the property was unincumbered, while in fact it was 
incumbered by a chattel mortgage securing an indebted- 
ness of $2,200, and that by the terms of the contract such 
misrepresentation rendered the policy void; and, second, 
that the fire was caused by the wilful, intentional and 
wrongful act of the insured. By the reply it was admitted 
that the representation as to the incumbrance on the prop- 
erty was made, but denied that the representation was 
false; and, pleading to the charge that the fire was caused 
by his wilful, intentional and wrongful act, the allegation 
is: “Plaintiff denies that the fire which destroyed all the 
property described in the plaintiff’s petition, which was 
destroyed, was caused by the wilful, intentional or wrong- 
ful act of the plaintiff.””’ The trial resulted in a verdict 
and judgment for the plaintiff. 

The property destroyed was a livery barn (on leased 
ground), two stallions, other horses, and such property 
as is usually kept in a livery barn. It appears that the 
_ plaintiff purchased the barn of one Culver in the latter 
part of March, 1902; that on the 2d day of that month 
Culver gave a chattel mortgage to the First National 
Bank of Albion, securing an indebtedness to that bank 
upon the property sold to the plaintiff, and other prop- 
erty retained by him. The mortgage was not of record at 
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the time of the sale. Soon afterwards, however, the bank 
placed the mortgage on file. After the existence of the 
mortgage had been established at the trial, the cashier of 
the bank was called as a witness on behalf of the plain- 
tiff, and testified that immediately after the mortgage was 
filed the plaintiff came in and objected to their holding the 
mortgage on the barn, as he had purchased it and paid 
for it, and they told him that they didn’t wish to cancel 
the mortgage because it covered other property they 
wished to hold; that they had no lien on the barn 
and didn’t care to hold a lien on it; that after. some 
other talk the plaintiff said he was satisfied, and he 
would come in later with Culver, and he stated it as 
his recollection that the plaintiff required a bond from 
Culver to hold him harmless. Under this state of 
facts, we think the jury were justified in finding that the 
insurance company was not prejudiced by the represen- 
tations of the insured at the time he applied for the policy. 
The plaintiff had a right to rely upon the statement of the 
officers of the bank that they claimed no lien on the barn, 
in view of the fact that the mortgage was not of record 
when he procured the title. 

It is urged, however, that the denial of the charge that 
the fire was caused by the wilful, intentional and wrong- 
ful act of the insured amounted to an admission that 
the insured caused the fire, and that the denial was only 
as to the purpose and intent; that evidence was intro- 
duced tending to show that the circumstances under which 
the fire occurred pointed to the plaintiff as having set the 
fire purposely. The plaintiff testified in his own behalf 
that he did not set the fire, and after the verdict of the 
jury had been returned the defendant presented a motion 
for a judgment notwithstanding the verdict. While that 
motion was pending, the plaintiff asked leave of the court 
to amend his reply by alleging that the fire was not caused 
by any act of the plaintiff. This application was denied; 
the motion for a judgment notwithstanding the verdict 
overruled and judgment entered on the verdict. That the 
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pleading is susceptible of the construction placed upon 
it by the defendant is doubtless true, but the trial court 
might reasonably, within the exercise of a sound dis- 
cretion, have permitted the amendment to be made. We 
have concluded that the judgment must be reversed for 
other reasons, and think that before the case again pro- 
ceeds to trial thé amendment suggested ought to be. 
allowed. 

The court instructed the jury: “You are instructed that 
the law presumes every one to be honest and upright in 
all their transactions until the contrary be proved, and 
so in every case you should endeavor to reconcile the 
facts with such theory, if it can be reasonably done; and 
in considering evidence, if upon any reasonable hypothesis 
a fact can be accounted for upon any other theory than a 
dishonest one, you should so find.” To the giving of this 
instruction the defendant excepted, and now insists that 
it was prejudicial error. We think that the objection to 
the instruction was well taken. All that the law requires 
in a civil action is that a disputed fact be established by a 
preponderance of the evidence. The language employed 
would be appropriate to an instruction in a criminal case, 
where the jury is required, before conviction, to be satisfied 
to the exclusion of every reasonable doubt; but the doc- 
trine of reasonable doubt does not enter into the trial 
of a civil action. - This instruction was doubtless in- 
tended to apply to the charge that the fire was caused by 
the wilful, intentional and wrongful act of the insured, 
and the jury might well infer that they were justified . 
in finding that the fire was not so caused, if the fire 
could be explained upon any other reasonable hypothesis. 
Such is not the law in civil actions. 

We recommend that the judgment of the district court 
be reversed and that the cause be remanded for a new trial, 
with instructions to permit the amendment to the reply 
requested by the plaintiff. 


ALBERT, C., concurs. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for a new trial, with instructions to 
permit the amendment to the reply requested by the 
plaintiff. 

REVERSED. 


NUCKOLLS COUNTY V. GUTHRIE & COMPANY. 
Fitep Apri 18, 1906. No. 14,241. 


Mandamus: CaNnats: Bripces. Where water is diverted from its 
natural channel by means of a canal constructed and operated to 
supply power for a mill, it is the duty of the mill owner to erect 
and maintain suitable bridges for the convenience of the public 
at any point where the canal crosses a public road, and man- 
damus will lie to compel the performance of that duty. 


Error to the district court for Nuckolis county: LESLIE 
G. Hurp, Juper. Reversed with directions. 


J. H, Broady and EF. D. Brown, for plaintiff in error. © 
R. D. Sutherland and 8. W. Christy, contra. 


JACKSON, C. 


The county of Nuckolls instituted an action in the dis- 
trict court for that county, praying for a writ of man- 
damus to compel the defendant to erect and maintain 
bridges across a canal, used by the defendant for the 
purpose of supplying water-power used in the operation 
of a mill at Superior, at three points where the canal is 
crossed by public highways. The defenses interposed are 
of two classes, technical and those affecting the merits. 

The Republican river approaches the town of Superior 
from the west, and at a point apparently somewhat west 
of the town turns to the south and forms what might 
be termed an ox-bow. Lost creek, a dry run, approaches 
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Superior from the northwest. Its course, as it approaches 
the river west of Superior, is southward until it reaches 
the bottom-lands adjacent to the river when, in an ir- 
regular course, it extends eastward and enters the Repub- 
lican river on the east side of the ox-bow. The testimony 
discloses that originally there was no water in Lost creek, 
except in case of freshet or excessive rains, when it some- 
times overflowed its banks and extended out over the bot- 
tom-lands. In 1874 the firm of Schuyler & Barnes erected 
a flouring-mill at Superior, and for the purpose of sup-’ 
plying the power for the operation of the mill, dug a 
ditch from the west side of the ox-bow on the Republican 
river eastward into Lost creek, and diverted water from 
the river into Lost creek, and thence through the orig- 
inal location of Lost creek to their power. During a 
freshet the canal dug by them was filled with quicksand. 
They took down their mill and sold the site which was ac- 
quired by Guthrie Brothers, a partnership, in 1877, who 
that year erected-a new mill, deepened and widened the 
canal from the Republican river to Lost creek, and have 
since operated their mill by means of the power diverted 
in that way from the river. Three public roads cross 
this canal. The county of Nuckolls constructed bridges 
on those highways, one on a section line road between sec- 
tions 35 and 36, in township 1, range 7, in 1874, while 
Schuyler & Barnes were building the canal from the Re- 
publican river into Lost creek; one on a half section line 
road running north and south through section 35, in 1879; 
and one on a half section line road running north and 
south through section 36, in 1881. They were all built 
originally on the banks of Lost creek, but the channel has 
widened, necessitating the building of approaches, or 
bridges of additional length. The bridge on the half sec- 
tion line running through section 35 was at one time a 
quarter of a mile south of where it is now located. In 
1881, however, Guthrie Brothers dug a new channel across 
a bend in Lost creek, and diverted the water from the 
original channel to the new one, so that the bridge as 
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now located is not on the original banks of Lost creek, 
but is at a point where, so far as the record discloses, no 
bridge was necessary until the new channel was cut in 
1881. 

It is alleged in the answer of the defendant that, before 
cutting the new channel, they entered into an agreement 
with the board of county commissioners of Nuckolls county, 
by the terms of which, when the new. channel was made, 
Guthrie Brothers were to move the bridge from its old 
foundation and erect it over the new channel, and that the 
bridge was thereafter to be maintained at the expense 
of the county. Upon that allegation of the answer the 
testimony is brief, and we quote it in full. Mr. Robert 
Guthrie, originally of the firm of Guthrie Brothers, now 
of the defendant corporation, testified on behalf of the 
defendant concerning the change of the channel in 1881: 
“Q. Before making the excavation, what agreement, if 
any, did you have with the county commissioners as to 
making it, and keeping up the bridge thereon or moving 
the bridge thereon? A. I believe that was in 1880. Q. Did 
you have an agreement that you refer to with the com- 
missioners in session at the county seat, or not? A. My 
brother was first told by one of the county commissioners 
to go ahead and move the— Q. Don’t tell what he told 
your brother. A. It was the county commissioners here 
at Nelson. Q. And were the commissioners in session 
when you made this arrangement with them? A. Yes, 
sir; I met them in Nelson. Q. And met them at the 
county seat, in session? A. Yes, sir. Q. Go ahead, Mr. 
Guthrie, and tell all about that agreement. A. We told 
them what we wanted to do, and they said it was all right, 
just go ahead and move it up there, that it was a better 
place than where it was located, the old road was swampy, 
and the water was coming right close to it, and people 
couldn’t cross it without making a high grade. Q. Then, 
as I understand it, your agreement with the commissioners 
was that you should go on, or no objection would be made 
by any one to your making this excavation or race and 
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emptying and intersecting Lost creek? A. Yes, sir.’ Q. 
What was the agreement, Mr. Guthrie, about moving the 
bridge, if any, moving the bridge from its old position 
on Lost creek and locating it on the race that you were 
about to make? A. I presented the question to them 
that we was discussing about digging the race and mov- 
ing the bridge, and they told me to go ahead and move it, 
that it would be an advantage to them as well as to us, 
enhance the road, renew the condition of the road. Q. 
And what, if any, agreement was made by the commis- 
sioners and yourself as to the maintenance of the new 
bridge at the new point? A. I don’t remember any spe- 
cial agreement, only they told us it was all right, to go 
ahead and move the bridge. Q. And who has maintained 
that bridge at that point since that time? A. They always 
maintained it, never refused to maintain it.’ Two of 
defendant’s counsel-were called on behalf of the defendant 
and testified to having made an examination of the record 
of the proceedings of the board of county commissioners, 
and that no record could be found of any contract or 
agreement between the county and the defendant. 

It appears that after doing business for some years as 
partners, Guthrie Brothers formed a corporation under the 
name of Guthrie & Co., and that the corporation defend- 
ant succeeded to the rights of Guthrie Brothers. There 
was a general finding for the defendant, and the county ~ 
prosecutes error. ; 

The statute provides that any railroad corporation, 
canal company, mill owner, or any person or persons who 
now own, or may hereafter own or operate any railroad, 
canal or ditch that crosses any public or private road, 
shall make and keep in good repair good and sufficient 
crossings on all such roads, including all the grading, 
bridges, ditches and culverts that may be necessary within 
their right of way. Comp. St. 1905, ch. 78, sec. 110. Con- 
struing this statute in State v. Chicago, B. & Q. R. Co., 29 
Neb. 412, it was held that under the act it is the duty of a 
railroad company to make and keep in repair suitable cross- 
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ings with approaches, notwithstanding the highway was 
laid out after the railroad was built, and that the public 
authorities are required to build that portion of the high- 
way within the right of way, which they would have been 
required to make had the railroad not been constructed. 
With this construction of the statute before us, it is urged 
that there is no liability on the part of the defendant to 
construct and maintain bridges, because it is said that 
bridges were necessary to enable the public to cross Lost 
creek in any event. There is considerable merit in this 
contention as to the bridge on the section line between 
sections 35 and 36, and the one on the half section line 
through section 36, although the evidence impresses upou 
us the fact that the expense to the county of constructing 
and maintaining those two bridges, with the waters of the 
Republican river diverted into Lost creek, is greater than 
it would otherwise have been, and to the extent that the 
cost of the bridges under the present condition of the chan- 
nel exceeds what it would have been, had the waters not 
been so diverted, the county has sustained an injury. 

With the bridge on the half section line running through 
section 35, the conditions are entirely different. Here is 
a new channel created by the defendant. There is no 
pretense that there was any necessity for a bridge at that 
point prior to the time the channel was constructed. The 
‘claim of a contract with the county, under which the 
county was obligated to erect and maintain a bridge at 
that point, is entirely without support in the evidence. It 
does not appear that the county board ever took action, 
that it assumed to obligate the county in any respect. It 
is true that the testimony of the witness Guthrie discloses 
that the board was in session when he interviewed the 
members. The most that can be said of his evidence in 
that respect is that members of the board assented to the 
proposed change in the channel. We entertain no doubt 
about the liability of the defendant to erect and maintain 
a suitable bridge at that crossing. 

But it is urged that the action was improperly brought 
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in the name of the county; that an action for mandamus 
can only be brought on the relation of the state. This 
objection is not well taken. The writ of mandamus is 
not a prerogative writ in this country. When it is an 
appropriate remedy, it is issued as a matter of course at 
the instance of a private suitor. First Nat. Bank v. Lan- 
caster, 54 Neb. 467. Furthermore, the statute under 
which the action is instituted requires the proceeding to 
be brought in the name of the county. Comp. St., ch. 78, 
sec. 112. 

Again, it is objected that the alternative writ ran in the 
name of the state. That, however, is in accord .with the 
statute. It is said that the notices served on the defend- 
ant before the commencement of the action were insuf- 
-ficient, because it does not appear that the defendant owns 
a canal or ditch. It does appear, however, that it ob- 
tained the consent of property owners along Lost creek, 
and that it does own the land in section 35 over which 
the highway runs. The objection is without force or 
merit. 

And, finally, it is contended that the county is estopped 
from asserting its right, because for a period of 20 years 
it has kept up and maintained these bridges without any 
claim of liability on the part of the defendant. This con- 
tention is equally without merit. The obligation is a 
continuing one, and will last so long as the statute remains 
in force and the necessity for bridges exists. The evidence 
discloses that the bridges in question are in a dangerous 
condition and in need of immediate repair. 

We recommend that the judgment of the district court 
be reversed and the cause remanded, with directions to 
enter judgment requiring the respondents to erect and 
maintain a suitable bridge over its canal on the half section 
line road running through section 35, township 1, range 7. 


ALBERT, C., concurs. 


By the Court: For the reasons stated in the foregoing 
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opinion, the judgment of the district court is reversed 
and the cause remanded, with directions to enter judgment 
requiring the respondents to erect and maintain a suitable 
bridge over its canal on the half section line road running 
through section 35, township 1, range 7. 


JUDGMENT ACCORDINGLY, 


EASTERN BUILDING & LOAN ASSOCIATION, APPELLANT, VY. 
JOHN TONKINSON ET AL., APPELLEES, 


Firep Aprit 18, 1906. No. 14,272. 


1. Foreign Corporations: Contracts. A contract with a forelgn build- 
ing and loan association authorized to transact business in this 
state at the time the contract is made does not become unenforce- 
able by reason cf the failure of the association to renew its au- 
thority to transact business in the state. 


2. Contracts: Usury. In determining whether a contract with a 
foreign building and loan association is usurious, it is proper 
to consider only such payments contracted for as are in the nature 
of interest and premiums on the loan. 


APPEAL from the district court for Lancaster county: 
Epwarp P. HoLtMrgs, JUDGE. Reversed with directions. 


A. W. Lane, for appellant. 
Fred L. Sumpter and 0. B. Polk, contra. | 


JACKSON, C. 


The plaintiff is a building and loan association organized 
under the laws of New York and a resident of that state. 
On September 8, 1891, it complied with the provisions of 
the laws of this state relative to foreign byilding and loan 
associations, and procured from the state banking board 
a certificate authorizing it to transact business within the 
state. This authority was renewed on February 5, 1892, 
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and continued until January 31, 1893. In October, 1892, 
Adam Snyder, a resident of Lancaster county, became a 
shareholder in the plaintiff association and procured a loan 
from the plaintiff, secured by a mortgage on real estate 
owned by him and an assignment of his shares of stock. 
Upon the termination of the plaintiff’s license in January, 
1893, the plaintiff failed to meet the requirements of the 
statute and thereafter procured no authority from the 
banking board, such as is contemplated by law. Snyder 
made the payments provided for by the terms of his con- 
tract with the plaintiff for a time, and then defaulted: In 
September, 1896, a representative of the plaintiff called 
on Snyder, in Nebraska, for the purpose of securing, if 
possible, an adjustment of his loan, but it appears that 
Snyder was unable to make settlement and that foreclos- 
ure proceedings were likely to follow. This fact having 
been brought to the attention of John Tonkinson, who 
is a relative of Snyder and to whom Snyder was indebted, 
an arrangement was entered into whereby Snyder conveyed 
the real estate covered by plaintiff’s mortgage to Tonkin- 
son, and for the purpose of adjusting the indebtedness 
secured by the mortgage Tonkinson applied to the plaintiff 
to become a shareholder in that association and for an ad- 
justment of the old mortgage indebtedness by giving a 
new mortgage on the real estate for the unpaid balance. 
This application was forwarded to the plaintiff’s office in 
New York state and was there approved. The matter of 
the application to readjust the Snyder loan was presented 
to the Nebraska state banking board which adopted a reso- 
‘lution expressly authorizing the readjustment ‘sought. 
Plaintiff issued its certificates of stock to thé defendant 
Tonkinson, which, when matured, would be of the par value 
of $1,100. They prepared and forwarded to Nebraska for 
execution by the defendant Tonkinson and his wife a mort- 
- gage on the real estate, together with an assignment of 
the stock contracted for by Tonkinson. These papers were 
duly executed and forwarded to the plaintiff. Authority 
was given by Tonkinson to apply the proceeds of the new 
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mortgage, $1,100, in liquidation of the indebtedness of 
Snyder, it having been agreed that the plaintiff would 
accept that sum and release the Snyder mortgage. The 
plaintiff canceled the Snyder papers, and they were re- 
turned to him. 

The stock contract between the plaintiff and defendant 
Tonkinson provided for monthly payments of $6.60 on the 
part of Tonkinson, unti] the monthly payments so made, 
together with the dividends declared by the plaintiff 
thereon, should equal the par value of the stock. The 
mortgage contained this provision: “Now, if the above 
bounden John Tonkinson, or his heirs, executors or ad- 
ministrators, shall well and truly pay or cause to be paid 
in gold coin of the United States of America of the pres- 
ent standard of weight and fineness unto the above named 
Eastern Building & Loan Association of Syracuse, N. Y., 
‘its certain attorney, successors or assigns, at its office in 
the city of Syracuse, N. Y., the sum of $1,100 so advanced 
or loaned as aforesaid, in the manner following, viz: The 
sum of $6.60 the monthly instalment or dues on the afore- 
said shares, payable as aforesaid on or before the date of 
said shares, and on or before the first business day of each 
and every month thereafter, and, in addition thereto, inter- 
est at the rate of 6 per cent. per annum and a regular 
monthly premium of $2.75, payable monthly from October 
1, 1896, making in all the sum of $14.85 for instalments, 
interest and premium, which shall be paid monthly as 
aforesaid to said association at its office in the city of 
Syracuse, N. Y., until the maturity of said shares, being 
for such a term as will secure to said obligor the paymént 
of the full sum of $100 on each of said shares of stock 
from the monthly instalments paid thereon and dividends 
credited thereto in accordance with the provisions of the 
articles of incorporation, by-laws, rules and regulations 
of said association, and shall also pay or cause to be paid - 
all fines which may be imposed by said association for 
default in payment of said instalments, dues, interest or 
premium, or for default in paying any insurance premium 
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or taxes, hereinafter referred to, and shall also well and 
truly keep and perform all of the covenants and agreements 
herein contained and the requirements of said certificate 
of stock, and the articles of incorporation, by-laws, rules 
and regulations of said association, and any lawful amend- 
ments thereof, which said certificate of stock, articles, by- 
laws, rules and regulations, together with the applica- 
tion for said loan, are hereby made a part of this obliga- 
tion, then this obligation to be void, otherwise to remain 
in full force and virtue.” Tonkinson made payments, in- 
cluding the payments on stock, interest and premium pro- 
vided by the conditions of the mortgage, amounting in all, 
as appears from the record, to the sum of $712.80, when 
he defaulted, and the plaintiff instituted this action in the 
district court to foreclose the mortgage. 

The answer tendered two defenses: First, that the plain- 
tiff was without authority under the law of this state to 
enter into a contract with Snyder; and, second, that the 
contract was usurious. In the court below the determina- 
tion was that the plaintiff had authority to enter into the 
contract and that it was valid as against that objection; 
but that the contract was usurious, and the defendant was 
credited with the total payments made by him on the prin- 
cipal of the loan and decree entered for $387.20, the bal- 
‘ance found due. Both parties appealed. 

The plaintiff complains of the decree wherein it is de 
‘termined that the contract is usurious, and the defendant 
appeals from the decree in so far as it is found that the 
plaintiff was authorized to enter into the contract. It 
appears without question that the plaintiff met fully all 
the requirements of the statute at the time it obtained its 
certificate from the state banking board in 1891, and that 
the certificate was renewed by the banking board; that the 
renewal carried with it on the face of the certificate 
authority to continue in business until January 31, 1893. 
It is urged, however, on behalf of the defendant, that at 
the time of the renewal the plaintiff failed to file with the 
banking board the statement required by sections 148a 
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and 148), ch. 16, Comp. St. 1891, in force at that time. 
In support of that contention the secretary of the banking 
board at the time of the trial was called as a witness, 
and from his testimony it appears that he had then 
been secretary of the board for about three years and a 
half (the trial was in October, 1904); that he had made 
search for the application upon which the order of Febru- 
ary, 1892, was based, and had failed to find it. It appears, 
however, from his further examination that the only record 
of such applications kept by the board in 1891 and 1892 was 
by the filing marks and indorsements on the application 
itself, and that if the application was lost or mislaid there 
would be no record in his office of any such application; 
that the applications were not indexed, and that some of 
the papers were not even marked “filed,” and that there 
was nothing in his office to show whether such an applica- 
tion had been filed or not. The presumption is that the 
officers of the state board performed their duty, and we do 
not feel justified in disturbing the finding of the trial court 
that the evidence fails to overcome that presumption, and 
we conclude that at the time the Snyder loan was made 
the plaintiff was authorized to transact business in the 
state, and that his contract was enforceable. The contract 
having been valid at its inception and enforceable under 
the laws of the state, the fact that the plaintiff thereafter 
withdrew from the state so far as the transaction of new 
business was concerned would not prevent the enforce: 
ment of the contract. Rhodes v. Missouri Savings & Loan 
Co., 68 Ill. App. 77. The transactions between the plain- 
tiff and defendant, Tonkinson, amounted to a readjustment 
of the mortgage indebtedness on the real estate when 
Tonkinson acquired the title, and do not, in our judgment, 
come within the ban of the statute. 

The issue tendered by the plea of usury is a trouble 
some one. We are convinced, however, that the plea of 
usury ought not to be sustained. It is urged by the plain- 
tiff that the contract is a New York contract and that un- 
der the law of that state was not usurious. We have con- 
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cluded, however, to base our opinion upon another ground 
suggested by authority cited in behalf of the association. 
The contract in suit is to some extent twofold in its 
nature. Tonkinson first became a subscriber for certain 
shares of stock, upon which he agreed to pay monthly the 
sum of $6.60 until the payments made by him, together 
with the dividends declared by the company and credited 
to the stock, should amount to the sum of $1,100, when, 
in the absence of the loan feature, he would have been en- 
titled to withdraw that sum in cash. He, however, con- 
tracted for a loan of $1,100 and secured the payment of 
that amount by mortgage upon real estate. He might 
lawfully contract to pay 10 per cent. interest on the loan, 
or $110 a year. What he did contract to pay was interest 
at the rate of 6 per cent. per annum, payable in monthly in- 
stalments, and a monthly premium of $2.75, amounting in 
all to $105 a year. The by-laws of the association required 
that, where money was advanced on loans made to its 
shareholders, the stock of the association held by the bor- 
rower should be assigned to the association as additional 
security, one share of stock for each $100 borrowed, and it 
will be observed from the conditions of the mortgage that 
the contract between the parties was that, when the stock 
so assigned should have matured, if the payments of in- 
terest and premium were fully kept up, the amount due on 
the stock should be applied to cancel the mortgage indebt- 
edness. The question then arises whether we are justified, 
under the circumstances, in holding that the payments on 
the stock contract should be considered in determining 
whether the contract for the loan was usurious, as it must 
be conceded that the interest payments and premium pro- 
vided for do not exceed the amount which the parties might 
lawfully contract for as interest. This identical question 
was before the supreme court of the United States in Bed- 
ford v. Eastern Building & Loan Ass’n, reported in 181 
U. S. 227; 21 Sup. Ct. Rep. 597. Mr. Justice McKenna, 
who delivered the opinion of the court, said: 

“Jt is claimed, however, that if the transactions between 
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Bedford and the association were otherwise legal they were 
affected with usury, and to the extent that they were usur- 
ious they were unenforceable. The contention is that in 
making the loan of $4,600 Bedford was required to pay a 
fixed premium of $460, and received only $4,140, and that 
this constituted usury in Tennessee. This is made out, 
because, it is said, Bedford was required to withdraw his 
stock and receipt in full, and could therefore get no benefit 
from future profits of the association, and, it is asserted, 
that thereby the loan became ‘fixed and certain, and no 
clement of contingency’ remained, and the transactions are 
withdrawn from the principle expressed in Spain v. Hamil- . 
ton, 1 Wall. 604, that ‘where the promise to pay a sum 
above legal interest depends upon a contingency, and not 
upon the happening of a certain event, the loan is not 
usurious.’ But the fact is not as asserted. The stock was 
pledged as security for the advance; and the pledge was 
no more a withdrawal of the stock, terminating Bedford’s 
ownership of it, than his mortgage was an absolute convey- 
ance of his land. It is provided in section 3, article 19, 
that in addition to real estate security for a loan a share- 
holder shall ‘transfer in pledge to the association one share 
of the stock held by said shareholder, as collateral security, 
on all loans made by the dssociation’ to him.” 

The conclusion we have reached is in harmony with our 
holding in Anselme v. American Savings & Loan Ass’n, 66 
Neb. 520. There the borrower was required to take out 30 
shares of stock, upon which the company demanded 
monthly payments amounting to $18. He borrowed $1,500 
upon which he contracted to pay interest at the rate of 6 
per cent. per annum, payable in monthly instalments. We 
found, however, that 15 shares of the stock subscribed for 
by the shareholder in that case were required to be taken 
out by him and payments made thereon as a premium on 
the loan, and that all payments made on those shares would 
be retained by the company as payment of the premium, 
and that therefore the borrower paid, in addition to $7.50 
‘a month interest, $9 a month premium, or a total of $16.50 
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a month interest and premium on the loan, something over 
13 per cent. per annum; so that in determining the ques- 
tion of usury in that case we did not consider payments 
on that p-rtion of the stock which at its maturity would be 
applied to liquidate the face of the loan. 

We conclude that the trial court erroneously determined 
that the contract was tainted with usury, and we recom- 
mend that the decree be reversed and the cause remanded, 
with instructions to the district court to enter a decree in 
conformity with this opinion. 


DUFFIE and ALBERT. CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is reversed and the 
cause remanded, with instructions to enter a decree in con- 
formity with this opinion. 

JUDGMENT ACCORDINGLY. 


LINCOLN BUTTER COMPANY VY. EDWARDS-BRADFORD LUMBER 
COMPANY. 


Firep May 3, 1906. No. 14,160. 


1. Corporations: Actions. After the dissolution of a corporation by the 
expiration of its franchise, or otherwise, an action may be main- 
tained in the corporate name upon a cause of action which ac-’ 
crued to the corporation. 

ATTACHMENT: ESTOPPEL. When the required number of: 
individuals attempt in good faith to organize a corporation, and 
for that purpose sign articles of incorporation which contain 
substantially the provisions required by statute, and file the same 
with the county clerk of the proper county and proceed to do 
business as a corporation in the name adopted by the articles, one 
who transacts business with such company in its corporate name 
will not be allowed to deny its existence as a.corporation de 
facto; and if, in an action against the company in its corporate 
name, he attaches its property upon a claim arising from business 
so transacted, he will not be allowed to deny that the business of 
the company was conducted by it in its corporate capacity. 


2. 


478 NEBRASKA REPORTS. [Vou. 76 


Lincoln Butter Co. v. Edwards-Bradford Lumber Co. 


Leror to the district court for Lancaster county: AI- 
BERT J. CORNISH, JUDGE. Reversed. 


John 8. Bishop and Charles O. Whedon, for plaintiff in 
error. 


Tibbets & Anderson and Talbot & Allen, contra. 


SEDGWICK, C. J. : 

The determination of this case depends upon the capac- 
ity of the plaintiff to maintain the suit. The plaintiff in 
its petition in the court below alleged that it is a corpora- 
tion, and it began this action as such. The evidence shows 
that three individuals in Lancaster county prepared and 
signed articles of incorporation. These articles of in- 
corporation they filed for record in the office of the county 
clerk of Lancaster county, and proceeded at once to trans- 
act business in the corporate name adopted by the articles. 
The articles provided that “the nature of the business to be 
transacted by said corporation shall be the buying, rework- 
ing, making butter from cream and selling butter, and 
handling eggs, game or produce as may be deemed neces- 
sary, also the erection and maintenance of such buildings 
and structures as may be deemed necessary and to pur- 
chase real estate as a sight (site) therefor.” By-laws for 
the government of the corporation were also prepared and 
signed by two of the individuals who executed the articles 
of incorporation. The capital stock authorized by the 
articles was $1,000, in shares of $50 each “to be subscribed 
and paid as required by the board of directors.” There 
is no evidence when or by whom this stock or any part of 
it was subscribed and paid for. There is no evidence of 
any meeting of the stockholders or any election of officers. 
Mr. Robertson, who was one of the parties who executed 
the articles, is shown by the record to have acted as man- 
ager for the company. He purchased a creamery outfit 
and removed it to Brock, where he commenced transacting 
business in the name adopted hy the articles, the “Lincoln 
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Butter Company.” He employed “a butter worker,” and 
appears to have transacted a considerable business until a 
few months later when the attachment proceedings herein- 
after referred to were begun. Mr. Neuman, from whom the 
creamery outfit was purchased, testified that Mr. Ropert- 
son represented himself to the witness as the Lincoln But- 
ter Company, and that Mr. Robertson afterwards took pos- 
session of the machinery for the Lincoln Butter Company. 
A note and chattel mortgage were given for the purchase 
of the machinery. These papers were executed by Mr. Rob- 
ertson and the Lincoln Butter Company was not named 
therein. To explain this fact, Mr. Robertson testifies that 
the parties from whom he purchased required the papers 
to be so executed because they thought that the securities 
would be better if executed by an individual than if given 
by a corporation. 

The articles of incorporation were rot filed with the 
secretary of state, nor was the statutory notice of incorpo- 
ration published. When the foregoing facts appeared in 
evidence, the defendant moved to dismiss the case “for the 
reason that it is shown by the evidence and admissions 
already made that the corporation that purports to sue in 
this case as plaintiff was never legally organized, and never 
became a de jure or de facto corporation, and for the fur- 
ther reason that the evidence shows that the corporate ex- 
istence, if it had any corporate existence, has expired.” 
The plaintiff then made extensive and various offers of 
proof. Among other things offered in evidence was a certi- 
fied transcript of the record of the proceedings in justice 
court in which the defendant had procured an attachment 
against the plaintiff herein, and had caused the property 
of the plaintiff to be attached. It was to recover damages 
arising from this attachment that this action was brought. 
The evidence offered showed that this defendant had begun 
an action against the plaintiff in justice court, in which 
it filed an affidavit for attachment against the “Lincoln 
Butter Co. and W. M. Robertson, Jr., M’gr.” The ground 
for attachment alleged in the affidavit was “that the de- 
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fendant is about to convert his property or a part thereof 
for the purpose of defrauding his creditors.” This evi- 
dence was excluded by the court and all of the other evi- 
dence offered by the plaintiff was also excluded. The rea- 
son given by the court for this ruling was entered upon the 
record in the following language: “For ‘the reasons given 
in the objection to the testimony, and it appearing to the 
court that this suit was not begun until January 22, 1903, 
after the corporation was dissolved by operation of law, 
the objection is sustained.” The objection of the defendant 
referred to had been renewed and restated in these words: 
“The defendant objects to the offer made for the reason the 
petition fails to state a cause of action in favor of the plain- 
tiff and against the defendant; for the further reason that 
upon the evidence already adduced and admissions of 
counsel it is shown that the plaintiff never had at any time 
a legal corporate existence and had no capacity to sue. 
Furthermore, upon the evidence already adduced, it ig 
shown that the charter, if any ever existed, of the plaintiff 
has expired; that there is a defect of parties plaintiff, and 
that the plaintiff has no standing in court to bring the 
-action set forth in plaintiff’s petition.” The articles of 
incorporation provided that the corporate franchise should 
continue two years, which time had expired when the 
action was begun, and this is the principal reason given by 
the court for sustaining the objection. Of course, the fact 
that the time specified for the existence of the corporation’ 
had expired would furnish no grounds for the ruling of the 
court. Section 67, ch. 16, Comp. St. 1905, provides: “Any 
corporation created by this chapter may, at any time after 
its dissolution, whether such dissolution occur by the ex-: 
piration of its charter or otherwise, prosecute any suit at 
law or in equity, in and by the corporate name of such dis- 
solved corporation, for the use of the party entitled to re- 
ceive the proceeds of any such suit, upon any and all causes 
of action accrued, or which, but for such dissolution, 
would have accrued in favor of such corporation, in the 
same manner and with the like effect as if such corpora- 
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tion were not dissolved.” The fact, however, that the 
trial court gave an insufficient reason for its ruling will 
not render that ruling erroneous, and the question is 
whether the ruling can be supported by any reason. If the 
evidence offered, together with that already given, would 
show the competency of the plaintiff to maintain this ac- 
tion against the defendant, the ruling of the court was 
- erroneous. 

Section 144, ch. 16, Comp. St. 1905, provides: “No 
body of men acting as a corporation under the provisions 
of this subdivision shall be permitted to set up the want 
of legal organization as a defense to any action brought 
against them as a corporation; nor shall any person sued 
on a contract made with such corporation, or for an injury 
to the property of such corporation, be permitted to set 
up the want of legal organization in defense of such ac- 
tion.” It is urged that corporate existence is not estab- 
lished by proof of acts of the members that are as consist- 
ent with the existence of an unincorporated association 
as of a corporation. There is no doubt of this proposition. 
It is clearly stated in Fredenburg v. Lyon Lake M. HE. 
Church, 387 Mich. 476. All that was shown in that case was 
that the associates held the ordinary meetings of a relig- 
ious society, and that they elected officers; among which 
was the plaintiff, as treasurer. There was no evidence that 
any articles of incorporation had ever been signed by the 
associates and filed for record in the public office pre 
scribed by law. The court said: 

“Indeed, the evidence in the court below, taken dovctiee. 
tended very strongly to show that no corporation had ever 
been formed, and that the associates had not seen fit to 
avail themselves of the authority of the statute for that 
purpose.” 

In the case at bar it is clearly shown that the associates 
attempted to avail thems2lves of the authority of the stat- 
ute. They appear to have acted in good faith, though mis- 
‘takenly, in their attempts to form a de jure corporation. 
After they had so imperfectly organized, they began doing 

34 
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business in the name of the supposed corporation; and, 
while it may be true that this business might have been 
done in that way without incorporation, we think, in view 
of the provisions of the statute above quoted, one who had 
prosecuted an action against them in that corporate name, 
and in that action had attached their property, could 
not be heard, in an action for damages arising out of 
such attachment, to allege that the business had not been 
conducted as corporate business, and that the transactions 
which were suitable and proper to a corporate existence 
were not had and done by the plaintiff in its corporate 
capacity. After the court had excluded the evidence re- 
ferred to, the jury were instructed to render a verdict in 
favor of the defendant. This verdict, for the reasons above 
given, cannot be sustained. 

The judgment of the district court is reversed, and the 
cause remanded for further proceedings. 

_ REVERSED. 


IN RE DISBARMENT PROCEEDINGS OF WILLIAM L. NEWBY. 
FItep May 3, 1906. No. 14,320. 


1. Attorneys: DisBARMENT. If proceedings for disbarment are begun 
against an attorney at law based solely ypon a charge of crime 
against the laws of this state, which is not admitted by the ac- 
cused, this court will not, ordinarily, investigate the facts con- 
stituting the alleged crime while the matter is pending upon in- 
dictment in the district court. 

If the charge upon which disbarment proceedings 

are based involves professional misconduct in the relations of 

an attorney at law with the court in which he practices, that 
court may, upon satisfactory proof, disbar the attorney from 
practicing before it. 


2. 


3. This court alone can pass upon the qualifications 
of applicants for admission to the bar, and has sole power to 


annul such admission. 


Error to the district court for Saline county: LEsLip G. 
Hur, Jupen. Judgment, as modified, affirmed. 
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W. L. Newby, W. G. Hastings and A. G. Wolfenbarger, 
for William L. Newby. 


Norris Brown, Attorney General, W. T'. Thompson and 
Joshua Palmer, for the state. 


SEDGWICK, C. J. 


Proceedings were begun in the district court for Saline 
county to disbar William L. Newby, an attorney at law 
practicing in that court. The complaint filed charged that 
an action was begun in that court to forecluse a tax lien 
upon certain real estate situated in that county, end in 
that action Charles E. Jennings, who then appeared by 
the records of the county to have the legal title to the real 
estate in question, was made defendant, the plaintiff at 
the time supposing that the said Jennings was living; that 
in fact the said Jennings was before that time deceased; 
that the said Jennings was a resident of Oklahoma terri- 
tory some time before his decease, and died there, and an 
administrator of his estate was there appointed, and that 
William L. Newby filed a petition in intervention for one 
Melinda H. Smiley, alleging that the said Smiley was the 
owner in fee of the real estate in question; that after the 
decease of said Jennings the said Newby appeared before 
a notary public of Logan county in the territory of Okla- 
homa and pretended that he, the said Newby, was Charles 
E. Jennings, and there executed and acknowledged a deed 
in the name of Charles E. Jennings purporting to convey 
the real estate in question to the said Smiley, and “forged 
the name of said Charles E. Jennings to said deed,” and 
that the said Newby, knowing that the said Jennings was 
deceased, appeared in the said action as the attorney of 
said Jennings, and also as the attorney of said Smiley; 
that he filed various papers .in said cause to which he 
signed the name of said Jennings, and that the said pro- 
ceedings on the part of said Newby were done by him for 
the purpose of deceiving the court as well as the parties to 
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the litigation, and to make it appear that the said Smiley 
was the owner of the real estate in question, and that he 
was the authorized attorney for the said Jennings, well 
- knowing at the time that the deed aforesaid was a forgery, 
and that the said Jennings was dead at the time he so ap- 
peared. The complaint recites that defendant filed an 
attorney’s lien in said cause and signed the same as attor- 
ney for said Jennings. To this complaint Newby filed an 
answer in which he admitted the allegations in regard to 
the commencement of the tax foreclosure proceedings, and 
admitted that he appeared for Melinda H. Smiley and 
filed a petition in intervention, and acted for her therein, 
' and filed an attorney’s lien in said cause “on the 19th day 
of February, 1904, as the same appears of record and in the 
files of this court,” and denied the other allegations of the 
complaint. The court appointed a committee of three 
members of the bar “to ascertain and report the facts.” 
This committee afterwards reported to the court the fol- 
lowing findings: j 
(1) We find that there is an action pending in the dis. 
trict court for Saline county, Nebraska, wherein Ella A. 
Taylor is plaintiff and Charles EB. Jennings et al. are de- 
fendants, to foreclose a tax lien on lots Nos. 144 and 145 in 
R. 8S. Bentley’s addition to the town of Friend, Nebraska. 
(2) That this respondent appeared in said action as at- 
torney for Charles E. Jennings, defendant, and Melinda H. 
Smiley as-intervener. That his appearance for Charles BR. 
_ Jennings was without authority. (3) That Charles FR. 
Jennings died at Lawton, Oklahoma territory, October 138, 
1902, seized in fee simple of lots Nos. 144 and 145 in R. 8. 
Bentley’s addition to the town of Friend, Nebraska. (4) 
That at the time the respondent filed the petition of inter- 
vention in said action for Melinda H. Smiley he well knew 
that the deed pretending to convey to her the lots in ques- 
tion was not a true deed. That on the 15th day of June, 
. 1908, the respondent appeared before one Elmer J. Garner, 
a duly qualified notary public in and for Logan county, 
Oklahoma territory, at the village of Coyle, in said county 
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and territory, and represented himself to be Charles E. 
Jennings, and then and there signed and acknowledged a 
deed as Charles E. Jennings before said Garner as such 
notary public, pretending to convey lots Nos. 144 and 145 
in R. 8. Bentley’s addition to the town of Friend, Saline 
county, Nebraska, to Melinda H. Smiley; and afterwards, 
to wit, on the 18th day of February, 1904, respondent pre- 
sented said deed to Frank J. Sadilek, the register of deeds 
in and for Saline county, Nebraska, who afterwards re- 
corded the same in book 47 of the deed records of Saline 
county, Nebraska, and on page 195 thereof; and that on 
the 14th day of March, 1904, said deed was in the posses- 
sion of the respondent. We find that the said Melinda H. 
Smiley is the mother of the respondent, and is now living. 
We find that the respondent has been guilty of deceit to 
the court, and in collusion to deceive with Melinda H. 
Smiley. 

It was, of course, unnecessary to make findings of mat- 
ters admitted in the answer, or of matter shown by the 
files of the court in which the proceedings were pending, 
which were referred to and identified by the answer. Some 
exceptions were taken to this report of the committee, and 
after all objections thereto had been overruled the court 
entered the following order: “And on this same day this 
matter came on for hearing on the report of the commitee 
heretofore filed in this case, and the court being fully ad- 
vised in the premises, the court hereby approves and con- 
firms the findings of the referees herein in alit ues. It is 
therefore considered, ordered and adjudged by the court 
that the said William L. Newby be debarred from all priv- 
ileges as an attorney at law, and from practicing in the 
courts of the seventh judicial district and from the courts 
of the state of Nebraska, and the committee are directed 
to certify this order to the supreme court of the state of 
Nebraska.” The case is in this court upon proceedings in 
error on the part of Newby to reverse this order of the dis- 
trict court, : 

1. The first question presented by the plaintiff in error, 
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and the one most insisted upon and discussed, is whether 
disbarment proceedings based upon a charge of forgery can 
be sustained and disbarment ordered before conviction 
upon a criminal prosecution for forgery. In Morton v. 
Watson, 60 Neb. 672, which was a proceeding for disbar- 
ment, the court said: 

“We do not hold that it is indispensable that a hearing 
of this nature should be suspended because a criminal pros- 
ecution is pending charging the person against whom a dis- 
barment proceeding is being taken with the same facts 
- until the criminal cause is terminated. A finding in a dis- 
barment proceeding either adverse to or in favor of the 
person accused perhaps would in no way affect such crim- 
inal action; nor would a verdict of either guilty or not 
guilty in a criminal action be binding on a court in a dis- 
barment proceeding wherein the same act is charged.” 

This language, however, is not to be regarded as consti- 
tuting a precedent binding upon the court. We recognize 
the authority of the case itself, and the binding force of 
adjudication upon the question there involved. In that 
case referees were appointed by the court, who reportcd 
that a prosecution was pending in which the defendant 
was “under indictment or information of a criminal na- 
ture for a criminal charge” in connection with one of the 
specifications of the complaint upon which the disbarment 
proceedings were based, and the referees further reported 
that, for that reason, they had declined to hear evi- 
dence tending to prove the criminal charge upon which the 
defendant was under indictment; and the court deter- 
mined the question as to whether the referees should have 
heard such evidence in the following words: “But we 
have no doubt that it was within the sound discretion of the 
court, and its committee, to refuse to take up the specifica- 
tion covered by the pending indictinent until the criminal 
prosecution had ended.” This language disposed of the 
question as far it was necessary to do so in the deter- 
mination of that case, and we think that under the circum- 
stances in that case this ruling was correct. We are not, 
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however, prepared to say that, if an attorney at law has 
been convicted of a crime involving moral turpitude, this 
court would under any circumstances continue him upon 
the roll of its honorable attorneys while under conviction 
and sentence for such crime. We think that this court 
would take the verdict of the jury and the judgment of the 
criminal court thereon as sufficient evidence of guilt and 
would not reinvestigate the facts. 

Again, when a member of the bar of this court is charged 
with a crime involving moral turpitude as ground for 
disbarment, and the facts in relation to that crite are in 
process of investigation before a court constituted by the 
constitution for the investigation of such matters, this 
court would await the determination of the criminal pro- 
ceedings before passing upon the question of disbarment 
based solely upon the alleged commission of such crime. 
In this case, we think the honorable referees who were ap- 
pointed by the district court to investigate these charges 
against this defendant and who have manifested so much 
zeal and care in ascertaining the truth of the matter, were 
mistaken in supposing that it was their duty to compel the 
defendant himself to testify in regard to the facts tending 
to show his guilt of a crime which ought to be investigated 
by a constitutional jury. There is an exception to the rule 
of law which we are now expressing, aS shown by the 
opinion of the majority of the supreme court of the United 
States in Lx parte Wall, 107 U. S. 265, 27 L. ed. 552. The 
opinion of the majority of the court in that case was pre- 
pared by Mr. Justice Bradley and contains an exhaustive 
review of the decisions of this country, and of England, 
and of the common law principles involved, and although 
his reasoning is strenuously criticised by Mr. Justice 
Field, in a dissenting opinion, we are satisfied to adopt the 
views of the majority of the court as expressed in the 
third paragraph of the syllabus in the following words: 

“That although, in ordinary cases, where an attorney 
commits an indictable offense, not in his character of attor- 
ney, and does not admit the charge, the courts will not 
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strike his name from the roll until he has been regularly in- 

dicted and convicted, yet that the rule is not an inflexible 
one; that there may be cases in which it is proper for the 
court to proceed without such previous conviction; and 

that the present case, in view of its special circumstances, 

the evasive denial of te charge, the clearness of the proof, 

and the failure to offer any counter proof, was one in- 
which the court might lawfully exercise its summary 

powers.” 

At the time the referees took the evidence in this case 
no criminal prosecution had been begun against the defend: 
ant, but this fact would hardly justify the compulsory ex- 
amination of the defendant under oath upon the facts, 
which, if proved before a jury, would convict him of forg- 
ery. So far as these proceedings rest upon a charge and 
evidence constituting the crime of forgery, therefore, we 
are satisfied that they ought not to be allowed to stand. 

2. Attorneys practicing in the district courts of this 
state are officers of the courts in which they practice. Their 
position is an honorable one; they are the trusted advisers 
of the court. There can be no doubt that the court has 
ample power to protect itself against dishonorable and 
corrupt practitioners. “It is the duty of an attorney and 
counselor: (1) To maintain the respect due to the courts 
of justice and to judicial officers. (2) To counsel or main- 
tain -no other actions, proceedings, defenses, than those . 
which appear to him legal and just, except the defense of a 
person charged with a public offense. (3) To employ for 
the purpose of maintaining the cause confided to him, such 
means only as are consistent with truth. (4) To main- 
tain.inviolate the confidence, and, at any peril to himself, 
to preserve the secrets of his clients. (5) To abstain-from - 
all offensive practices, and to advise no fact prejudicial to 
the honor or reputation of a party or witness, unless re- 
quired by the justice of the cause with which he is charged. 
(6) Not to encourage the commencement or continuance 
of an action or proceeding from any motive of passion or 
interest. An attorney and counselor who is guilty of deceit 
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or-collusion, and consents thereto, with intent to deceive 
a court, or judge, or a party to an action or proceed- 
ing, is liable to be disbarred, and shall forfeit to the injured 
party treble damages, to be recovered in a civil action.” 
Comp. St., ch. 7, secs. 5 and 6. It appears to us that there 
can be no doubt that the conduct of this defendant, as set 
forth in the charges filed against him, and established by 
his answer and the findings of fact by the referees, inde- 
pendently of the facts constituting the alleged crime of 
forgery, fully justifies the district court in refusing to 
allow him to appear as an attorney in that court. 

There was an action pending in that court involving the 
foreclusure of a tax lien upon real estate. The defendant 
in that action had not been a resident of the county, but 
was formerly a resident of the territory of Oklahoma, and 
had died there a long time before the action was begun. 
The attorneys for the plaintiff were ignorant of the fact 
of the defendant’s death, and so proceeded as though the 
defendant was living, and was a resident of Oklahoma. 
This defendant, knowing that the defendant in that action 
was deceased, and knowing that he had no authority what- 
ever to appear for him while he was living, and of course 
could have no authority to so appear after his death, en- 
tered appearance in the name of the deceased defendant, 
and filed several papers in the case in which he, this de- 
fendent, signed the name of the deceased defendant in the 
action referred to. Afterwards, claiming compensation 
for these services as an attorney, he filed an attorney’s lien 
against the deceased man, and undertook to establish that 
lien. He joined with one Smiley in an attempt to deceive 
the court and to lead the court to suppose that the action 
could proceed to an adjudication of the rights of the dead 
man, who had been named as defendant. He wilfully 
attempted to lead the court to believe that he had per- 
formed legal services in that particular action for one 
whom he never had authority to represent; one whom he 
knew was deceased at the time the action was begun, 
and so could not have incurred any liability to him 
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as attorney; and attempted thereby to establish a false 
claim for services rendered as an officer of the court. Upon 
these facts the court made an order terminating the rela- 
tions of the defendant with the court as an officer thereof, 
and we cannot say that the court was not justified in so 
doing. 

3. The judgment of the court should have been limited 
to disbarring the defendant from practicilig as an attorney 
in that court until further order. Our statute contains 
no provision for disbarment proceedings. This matter is 
left to the common law power and duty of the various 
courts. It is a principle of general, if not uniform, appli- 
cation that the court which is entrusted with the power 

‘and the duty of determining the qualifications for-admis- 
sion to the bar has, by implication, the power and duty also 
to determine when those qualifications are wanting, and 
when the privilege of that high calling has been forfeited. 
This court has the sole power of admission to the bar, and 
therefore has sole power to annul such admission when 
sufficient cause appears. Charges of misconduct and deceit 
in the district court are properly entertained and dealt 
with in that court. Charges of criminal or immoral con- 
duct calling for disbarment should be addressed to this 
court. No doubt the formal certificate to this court of 
these proceedings and the conviction of the defendant upon 
these charges are sufficient to require this court to take ac- 
tion. Further proceedings in this court upon the main 
charge against the defendant are continued until the final 
determination of the criminal proceedings now pending in 
the district court of Saline county. When those proceed- 
ings are finally disposed of, it will be the duty of the attor- 
ney general to so inform this court, and further proceed- 
ings will then be taken thereon. 

The judgment of the district court complained of is mod- 
ified so as to disbar the defendant from practicing in the 
district court of the seventh judicial district until the 
further order of that court, and as so modified is 

AFFIRMED. 
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WILLIAM LIVINGHOUSE Y. STATE OF NEBRASKA. 
Firep May 3, 1906. No. 14,567. 


1. Rape: Evipence. The uncorroborated evidence of the prosecutrix 
is insufficient to sustain a conviction of the crime of statutory 
rape. 


2. 


Where in such a case the testimony of the prose 
cutrix lacks the element of probability, and the corroborating 
evidence is of a doubtful character, a judgment of conviction will 
be set aside for want of sufficient evidence to sustain it. 


Error to the district court for Weyne county: JOHN 
F. Boyp, Jupce. Reversed. 


F. A. Berry and Allen & Reed, for plaintiff in error. 


Norris Brown, Attorney General, and W. T. Thompson, 
contra. 


BARNES, J. 

William Livinghouse was convicted in the district court 
for Wayne county of the crime of statutory rape upon the 
person of one Maude McRoberts, a female child under 15 
years of age, and was sentenced to the state penitentiary 
for a term of three years. He brings the case to this court 
by petition in error, and will hereafter be called the ac- 
cused. 

His first contention is that the verdict and judgment are 
not supported by sufficient evidence. We shall not attempt 
to quote the evidence produced on the trial, but shall con- 
tent ourselves with a summary statement of it. The prose- 
cutrix testified, in substance, that she lived with her 
mother and step-father in Wayne county, Nebraska; that 
she was 15 years old on July 16, 1905; that the first time 
she saw the accused was in the latter part of August, 1904, 
when he came to her father’s place to work; that she left 
home the following Friday and was gone tw~ months, re- 
turning the last Saturday in October; that she was at 
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home thereafter during all the time the accused worked 
for her father, and that he made his home there until about 
the time he was arrested; that she slept up-stairs, in the 
south room, and in the same bed with her sister Edna, 
there being two rooms up-stairs, and the accused slept in the 
north room, her parents sleeping down-stairs. She also 
stated that her two brothers, each 11 years old, occupied 
another bed in the same room with her and her sister; that 
the accused came into her room about midnight on or about 
the middle of November, 1904, got into bed with her and 
her sister, told her that he would not hurt her, charged her 
not to tell anyone, and had sexual intercourse with her; 
that she neither consented nor resisted; that she told no 
one about the matter until about the 8th day of May 
following, when it was discovered by others that she was 
pregnant; that the accused was a man over 18 and about 
45 years of age; that the door between the rooms where 
she and the accused slept was left open at his request, be- 
cause it was so warm up-stairs. ; 

Edna McRoberts, the sister of the prosecutrix, testified 
that she was 13 years old, and was living at home all of the 
time the accused worked for her father; that he came there 
about the first of August, 1904; that she slept in the room 
with her sister every night during the month of November 
of that year; that she saw the accused in the room where 
she and her sister slept during that month, in the night- 
time, at least four or five times; that when he came into the 
room he would stand by the bed on the side where her 
sister slept; that he would stand there from five to ten 
minutes, and then go out; that he never spoke to them, 
and, to use her own words, “T never saw him do anything.” 
It appears that she never told her parents, nor talked to 
her sister about the matter. She further testified that she 
was awake about midnight every night during the month 
of November, 1904, and she was sure of that fact because 
she always heard the clock strike 12. 

Charles E. West, the step-father of the prosecutrix, stated 
that the accused was employed by him during the months 
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of October and November, 1904, and up to about May 8, 
1905; that the defendant said to him, when he paid him his 
wages, which was at or about the time of his arrest: “You 
take the money home to the girl, she needs it worse than 
I do.” 

Mrs. Laura West, mother of the prosecutrix, testified, in 
substance, that Maude was 15 years old on the 16th day of 
July, 1905; that the accused began to work for her hus- 
‘band on August 24, 1904, and left their place May 8, 1905; 
that he was about 45 years old; that she had a conversation 
with him in Epler’s store, in the town of Wayne, on May 
8, 1905, and just before he was arrested, the substance of 
which she gave as follows: “He was waiking ulong the 
sidewalk with Mr. West, and I was in Mr. Epler’s store. 
He came in there, and wanted to know if I would talk to 
him. I told him, yes, I would talk to him. He called me in 
the back store, and says: ‘Let’s go back there so nobody 
will hear us.’ He says to me: ‘Mrs. West, can’t we settle 
this some way?’ He says: ‘I’m willing to settle in any way 
you folks say.’ He says: ‘I’ll settle it any way on God Al- 
mighty’s earth that you folks say.’ I says: ‘I don’t know 
what we will do with you.’ He then said if we would set- 
tle it he would see that the child, or girl never would want. 
for anything while he lived, and I told him that—I told 
him that I didn’t know. I started away, walked away. He 
says to me: ‘Just wait a minute; I want to talk one word 
more.” He was crying. He says: ‘If you folks send me up 
to the pen, my character would be ruined for life.’ I says: 
‘What about the girl’s character?’ He says: ‘I will see that 
the girl’s character will never be hurt.’ I started to walk 
away again and he called me back the third time to talk to 
me; said he just wanted to say another word; said if we 
would settle he would settle any way we said. I turned and 
walked off and left him standing there crying.” She fur- 
ther testified that a child was born to the prosecutrix on 
July 10, 1905. The prosecutrix also testified that she had 
a conversation with the accused on the 8th day of May, 
1905, while she was in the cellar at their house skimming 
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milk; that he asked her if she was going to have him 
arrested, and she told him that she did not know; that he 
then asked her if she would marry him. On cross-examina- 
tion she testified that she was crying when the accused was 
talking to her in the cellar; that he inquired if he was the 
father of the child and she told him he was, that she knew 
he was the father of her unborn child because she had had 
no intercourse with any other person. 

The accused testified in his own behalf, and denied posi- 
tively that he ever had sexual intercourse with the prose- 
cutrix; denied that he was ever in her room at any time 
when she was there; denied that he ever told her step- 
father to take the money home to the girl, that she needed 
it worse than he did. He admitted that he had a con- 
versation with Mrs. McRoberts in Epler’s store in Wayne, 
-but denied that he ever made the statements testified to 
by her. He gave the conversation as follows: “Well, I 
just walked in there, and asked what she accused me of 
that trouble for. She said: ‘I had ruined the girl for life.’ 
I told her I had not. That I was not to blame for any- 
thing of the kind. I did not tell her that I would marry 
or support the girl.” The foregoing is the substance of all 
of the evidence introduced on the trial. 

The rule is well established that to sustain a conviction 
of the crime of rape the evidence of the prosecutrix must 
be corroborated; but this does not mean that there must 
be other evidence as to the main fact of sexual intercourse. 
It is sufficient if corroborating facts and circumstances 
be shown which tend to substantiate the truth of her 
statement. The charge called statutory rape is one easy 
to make, difficult to prove, and more difficult to be defended 
against. It is one which naturally creates a prejudice 
against a person alleged to have committed it, and it is the 
duty of the courts to carefully scrutinize the evidence in 
such cases; and where, as in this case, the story of the 
prosecutrix lacks the element of probability, and few, if 
any, corroborating circumstances are shown, to refuse to 
sustain a conviction. It appears from the record that the 
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prosecutrix was away from home, and in the village of 
Randolph, for about two months next before the 28th day 
of October, 1904. It also appears that her child was born 
on the 10th day of July, 1905. There is no evidence in the 
record showing or tending to show that its birth was pre 
mature, and when we consider the usual period of gestation 
(about 280 days), with the fact that the child was born 
about 50 days short of that time, it would seem that the 
pregnancy of the prosecutrix and the birth of her child, 
should be given but little weight as a circumstance corrob- 
orating her testimony of the principal fact. It is contended 
by the state, however, that the alleged statements of the ac- 
cused, testified to by the step-father and the mother of the 
prosecutrix, amount to a sufficient corroboration of her tes- 
timony to sustain the judgment of the trial court. The cor- 
roboration in this case, to say the most of it, is extremely 
slight. If the evidence of Edna McRoberts is to be be- 
lieved, then the act of sexual intercourse between the 
prosecutrix and the accused, as testified.to by her, could 
not have taken place. It appears that the accused at all 
times denied that he ever had sexual intercourse with the 
prosecutrix, and never directly admitted his guilt in any 
of the conversations with the mother and step-father of 
the prosecutrix; that on the trial he gave his own version 
of the conversations had with those witnesses, which dif- 
fered materially from the statements made by them. So it 
would seem from a careful consideration of the evidence 
that it was insufficient to establish the guilt of the accused 
beyond a reasonable doubt. Indeed, it appears that the 
jury were in doubt of his guilt, for by their verdict they 
recommended him to the mercy of the court, and so, with- 
out hesitation, we have reached the conclusion that the 
evidence does not sustain the verdict. Having thus dis- 
posed of the case, it is neither necessary nor proper for us 
to consider any of the other errors assigned by the accused. 

For the foregoing reason, the judgment of the district 
court is reversed and the cause remanded for a new trial. 

REVERSED, 
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WILLIAM LL. Hicks v. UNION PACIFIC RAILROAD COMPANY. 
Fitep May 3, 1906. No. 14,209. 


1. Carriers: PasseNGcEerRS. One who has not presented himself at the 
passenger station of a railway company or other place provided 
for the reception of passengers, and who has done nothing to 
indicate to the company’s agents or employees that he intends 
becoming a passenger, and has in no way committed himself to 
the care or control of the company or placed himself in its 
custody, has not established the reciprocal relation of carrier and 
passenger, and cannot be regarded as a passenger being trans- 
ported and under protection of the statute of the state. 


2. Directing Verdict. Upon an examination of the evidence, held, 
that the court erred in withdrawing the questions of negligence 
and of contributory negligence from the jury and peremptorily di- 
recting a verdict. 


Error to the district court for Dawson county: BRUNO 
O. HOSTETLER, JULGE. Reversed. 


H. M. Sullivan and Warrington & Stewart, for plaintiff 
in error. _ 


John N. Baldwin, Edson Rich and John A. Sheean, 
contra. 


AMES, C. 


This is a proceeding in error to review a judgment for 
the defendant in an action to recover damages for a per- 
sonal injury. 

Hicks, who lived some distance from Gothenburg, in this 
state, went to that village one morning, in company with 
three other persons, with the intent to travel thence upon 
one of the defendant’s railway trains to the village of 
Lexington, situate some distance to the eastward. Hav- 
ing arrived at the former town, the four persons stopped 
for breakfast at a restaurant lying to the northward of 
the railway line and passenger station of the defendant 
company. Before the meal was through with, it was an- 
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nounced by some bystander that the train upon which the 
party desired to take passage had arrived and was about 
to leave. This train was standing on a side-track south- 
ward from the passenger station, the building being be- 
tween it and the plaintiff, and between the train and the 
building was the main line or track of the company. 
When the announcement was made, the party left the res- 
taurant hurriedly and ran toward the station. Practi- 
cally simultaneously, a through train not scheduled to stop 
at the village approached at a rapid, but it does not appear 
at an unusual, rate of speed from the west and swept 
over the track between the station and the train upon the 
siding. The country in thal neighborhood is a fiat or level 
prairie, and from any point at or within 300 feet north 
of the station the train on its approach could have been 
seen for a distance of several miles, but the plaintiff did 
not take the precaution to look in that direction, because, 
it seems, he did not apprehend the likelihood of the ap- 
proach of a train from that direction at that time. The 
train on the side-track had arrived some five minutes be- 
fore, and was emitting considerable noise, due to the 
“blowing off” or cleaning of the flues of the engine with 
blasts of steam, and his attention was not arrested by the 
sounding of the whistle and ringing of the bell of. the 
incoming train, or by any other means, until he had run 
past the east end of the station and had crossed the main 
track, when his attention was attracted either by the hal- 
looing of bystanders or by the noise of the incoming train, 
he is uncertain which, or perhaps by both, and he looked 
around and discovered the latter at a distance of about 
400 feet. The incoming train was several minutes behind 
time, and in the usual course should have passed the sta- 
tion before the arrival of the standing train, but it does 
not appear that the plaintiff relied upon or was misled by 
that fact or that he knew of it. But the evidence shows 
that, at the time the plaintiff ran past the station and 
went upon the track, the conductor and a brakeman were 


standing on the north side of the main track waving their 
35 
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hands and hallooing so as to warn people of the approach 
of the train and the danger attendant thereon. Immedi- 
ately upon his discovery of the situation, the plaintiff be 
came aware of immediate peril and became confused and 
morally irresponsible. Whether he attempted to retrace 
his steps across the main track, or to retreat further to- 
ward the standing train, or whether he practically stood 
still, he does not remember and perhaps never distinctly 
knew. At all events he was beside the track when the 
moving train swept past and was struck by some of its 
projecting parts, receiving injuries to recover damages for 
which this action was brought. His companions boarded 
the standing train unhurt. 

The principal argument by counsel is of the question 
whether the plaintiff was a passenger being transported 
within the meaning of the statute, so as to impose upon the 
company the liability of an insurer of his safety. At the 
close of the plaintiff’s evidence the court instructed the 
jury to return a verdict for the defendant, seemingly upon 
the ground of contributory negligence, but perhaps for the 
reason that in his opinion there was insufficient evidence 
of negligence by the defendant. We are unable to adopt 
the idea that the plaintiff was a passenger. He had not 
presented himself in the defendant’s station, or upon its 
platform or other place provided for the reception of pas- 
sengers. He had said or done nothing that indicated in 
any certain or unequivocal way to the company’s agents or 
employees or even to the bystanders, except his three com- 
panions, that he intended becoming a passenger, nor in any 
way committed himself to the care or control of the defend- 
ant or placed himself in its custody, so that the reciprocal 
relation of carrier and passenger cannot with propriety be 
said to have been established. That some such act must 
be done, and some such relation entered into, in order to 
render one a passenger being transported, within the 
meaning of our statute and under its protection, is the 
central idea expressed by this court, after a review of the 
authorities, in Fremont, HE. & M. V. R. Co. v. Hagblad, 72 
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Neb. 773, and ought now to be regarded as the settled law 
of this state. 


Neither do we think, in view of the evidence disclosed 


by this record, that, as a matter of law, the defendant com- 
pany was guilty of actionable negligence. The train that 
stood upon the siding was one that in railroad parlance 
is called a “local”: that is, one that stopped at all the 
stations and did not run with great rapidity when in mo- 
tion. The other is what is called a “fast mail,’ which 
stopped at only the more important stations at long inter- 
vals of time and space, and which maintained, and pre- 
sumably was under contract with the United States gov- 
ernment to maintain, a great rate of speed. That such 
trains unavoidably “lose time,” or are behind their 
schedule occasionally, is a matter of common knowledge, 
as is also the fact that it is necessary for them, in order to 
fulfill their mission, to overtake and pass slower moving 
trains, and to meet and pass other trains standing upon 
sidings, and that such sidings are, and practically can be, 
maintained, at least in sparsely settled districts, only at 
local or way stations. That such a situation is one of 
considerable peril is without doubt, but that the danger 
may be less than in like circumstances in more densely in- 
habited places is also obvious. That the company by its 
servants took some pains to warn the public of the dangers 
of the occasion is not disputed. Whether such means were 
such as ordinarily careful and prudent men would have 
regarded as commensurate with the peril or required by 
the circumstances is, we think, a question to be answered 
by the jury. 

And so with respect to the conduct of the plaintiff. He 
was a man of mature years and a resident of the vicinage. 
He must be assumed, we think, to have had such general 
knowledge of the manner of operating the defendant’s 
trains, and trains upon other railroads in like places, as 
‘was devivable from casual observation and readily obtain- 
able by the public at large. But whatever may be the case 
in cities and denscly settled communities the act of “run- 
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ning for a train” and of boarding one standing still upon 
a siding at a way station, without entering the building, 
is one which, in comparatively sparsely inhabited locali- 
ties, is practiced daily by ordinarily careful and prudent 
men, and one which, in itself, is not regarded by such men 
as negligent or especially dangerous. But such an act 
may under special circumstances and perhaps under such 
as occurred in this instance, be done so heedlessly and 
recklessly as justly to expose the person committing it to 
the charge of negligence. Whether in this or any similar 
instance it does so is a question addressed to the judgment 
of ordinarily careful and prudent men after a considera- 
tion of all the circumstances, and one which therefore 
should, in our opinion, be answered by the jury. Every 
case depends largely upon its own peculiar features and 
surroundings, and although “the books are full” of de- 
cisions, and a great many are cited by counsel on both 
sides, it is seldom that two are exactly alike even in es- 
sential particulars, or that one can be found that can be 
regarded as a controlling precedent or authority for a sub- 
sequent case. This fact is, of course, due to the difficulty 
or impossibility of formulating rules of law which are 
capable of accurate application to diverse transactions, 
and hence the comparative rarity of cases in which a per- 
emptory instruction to return a verdict for either party 
is permissible. 

‘For these reasons, it is recommended that the judgment 
be reversed and a new trial granted. 


‘OLDHAM and EPPERSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and a new trial granted. 

REVERSED. 
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HIRAM Rice v. STEPHEN V. PARROTT.* 
Firep May 8, 1906. No. 14,239. 


1, Contract: Srarure or Fravups. An oral contract, upon sufficient 
consideration, to divide the profits of a purchase and sale of land 
is not affected by the statute of frauds and is valid and enforce- 
able. 


REPUDIATION: ACTION. An express repudiation and denial 
of such a contract by the’party having the title wili give rise to 
a cause of action at law for damages. 


3. Appeal: Motion ror New Trial. An appeal to this court without 
the execution of a supersedeas bond is not a waiver of a pending 
motion for a new trial in the district court, and it dues not de- 
prive the latter court of jurisdiction to grant the motion. 


Error to the district court for Boone county: JAMES N. 
PawuL, JuDGE. Affirmed. 


Charles Riley and H. C. Vail, for plaintiff in error. 


J. A. Price, Reeder & Hobart, I, L. Albert and J. J. Sul- 
livan, contra. ; 


AMES, C, 


The facts established, as we think, by a clear preponder- 
ance of the evidence in this case are that in March, 1899, 
Rice and Parrott entered into ani oral agreement to the 
effect that the former should purchase with his own funds, 
and take to himself a conveyance of a certain tract of land, 
and that in consideration of certain acts and services per- 
formed and to be performed by Parrott in the procuring 
of the purchase and in looking after and caring for the 
land, the net profits of the transaction, when the land 
should be sold, should be equally divided between the par- 
ties. It is not clear that any specific date upon which the 
‘sale should be made was agreed upon although there is 
some conflict in the evidence in that regard, but the point 


* Rehearing allowed. See opinion, p. 505, post. 
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is in this case immaterial because the law, in the absence 
of stipulation, implied a reasonable time. The purchase 
and conveyance were made for a consideration of $4,000 
paid by Rice. Parrott, having, after the lapse of some 
time, made an ineffectual demand upon Rice for a sale of 
the land, procured a purchaser for it himself at an agreed 
price of $7,400 cash, and prepared a deed to the intended 
purchaser, which Rice refused to execute, and he also 
repudiated and denied any interest in the transaction on 
the behalf of Parrott, who is not shown to have been in 
any respect in default in the keeping of his part of the 
agreement. In October, 1901, two and a half years after 
the purchase of the land, Parrott begun this action ap- 
parently for a specific performance and for an accounting. 
The original petition is not in the record. A trial to the 
court resulted, on May 1, 1903, in a judgment of dismissal 
without prejudice to a new action at law. Within three 
days Parrott filed a motion for a new trial which the court 
took under advisement and decided at a subsequent term, 
on November 17, 1903, by granting the application. In 
the meantime, and just before the expiration of the six 
months’ period of limitation, Parrott filed and docketed an 
appeal in this court, but without the execution of a su- 
persedeas, and immediately after the granting of his 
motion for a new trial he voluntarily dismissed his appeal. 
He, thereupon, by leave of court, filed an amended petition, 
also praying an accounting and specific performance. 
Issues were made up, and as the result of a trial to the 
court, without a jury, the plaintiff recovered a money 
judgment for $2,100 and costs of suit, which the defendant 
seeks to reverse by this proceeding in error. 

It has been argued at considerable length, both orally 
and by brief, that by docketing his appeal in this court the 
plaintiff below waived his then pending motion for a new 
trial, and that his subsequent dismissal of the appeal 
operated as an affirmance of the judgment of the district 
court dismissing the action, and deprived the latter men- 
tioned court of jurisdiction. This contention is predicated 
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upon two grounds: First, upon the doctrine of the election 
of remedies, and it is said that the plaintiff, having elected 
to review the former judgment by appeal and actually 
begun proceedings to that end, could not afterwards aban- 
don them and proceed at law by urging the motion for 
a new trial. But this is putting the cart before the horse. 
If the doctrine of the election of remedies were applicable, 
the plaintiff by filing his motion for a new trial elected to 
proceed at law, and waived his remedy in equity by appeal, 
which latter not only had he a right to abandon, but this 
court, upon the matter being brought to its attention, 
would have deprived him of by dismissal. But such has 
never been regarded as the law in this state, and, ever 
since the organization of its courts, parties have univer- 
sally enjoyed the liberty of completing their records by 
obtaining rulings upon motions for new trial in equity 
causes, and afterwards appealing, and subsequently, if 
they chose, of abandoning the appeal and proceeding by 
petition in error. 

The second ground is that the appeal vacated the judg- 
ment of the district court and deprived it of jurisdiction 
over the cause by transferring the entire controversy to 
this court. Although in some respects and for some pur- 
poses an appeal has such an effect, it cannot be said to have 
it unqualifiedly in all cases and in all regards, for, other- 
wise, the mere docketing of an appeal would operate as a 
supersedeas and dispense with the necessity for the under- 
taking prescribed by the statute upon the subject. That 
statute must itself be regarded as an express legislative 
enactment that the judgment shall, in the absence of the 
undertaking, retain its vitality and be capable of execu- 
tion during the pendency of the appeal, and this court has 
held that even after supersedeas has been effected it may, 
for sufficient cause, be set aside and the judgment of the 
lower court restored to its original status and enforce- 
ability. Tulleys v. Keller, 42 Neb. 788. As we have 
pointed out no supersedeas was given in this case, and 
the judgment for costs remained enforceable against the 
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plaintiff until it was vacated by the order granting the 
motion for a new trial, and a like condition could have 
existed, of course, if the judgment had been in favor of 
the plaintiff and the situation of the parties had been 
reversed. It follows, we think, aS a necessary conse- 
quence, that the district court retained its jurisdiction 
over the judgment, and of process and. procedure founded 
upon it, and if its power to vacate it, in all respects as it 
would have done if no appeal had been taken, except that 
it could not interfere or impair the procedure in this court 
so long as the judgment remained in existence. ‘ 

We are therefore concerned only with the sufficiency 
of the pleadings and evidence to sustain the judgment 
of the district court about which we have no doubt. It is 
urged, with some earnestness, that in the absence of a 
writing no estate or interest in the land was created and 
that an action for a specific performance of the agree- 
ment to make sale of it will not lie. But this question 
need not now be decided. It has been held by this court 
that an oral contract, upon sufficient consideration, to 
divide the profits of a purchase and sale of land is not 
affected by the statute of frauds, and is valid and en- 
forceable. Harris v. Roberts, 12 Neb. 631; Cameron v. 
Nelson, 57 Neb. 381; and such seems to be the current 
authority elsewhere. Holmes v. McCray, 51 Ind., 358; 
Richards v. Grinnell, 63 Ia. 44; Coward v. Clanton, 79 
Cal. 23, 21 Pac. 359; Meagher v. Reed, 14 Colo. 335, 24 
Pac. 681. Harris v. Roberts, supra, was, in essential 
features, not unlike this, the action being at law for dam- 
‘ages for breach of an oral contract to convey. Whether 
in "that case or in this a specific performance of the agree- 
ment could have been decreed has not been decided and 
need not be. In neither case could the party who held ~ 
the title, after having repudiated his agreement and re- 
fused to convey, retain both the land and the consideration 
for which, in part, he obtained it. If he retains the 
former no statute excuses him from his obligation to 
return the latter, with such sum in addition thereto or 
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substitution therefor, by way of profits, as he promised 
to make. This conclusion is in harmony with Norton v. 
Brink, 75 Neb. 566. It was there decided that after such 
a contract has been executed by a sale of the land the 
statute of frauds is not a bar to an action to compel 
its performance by a division of the proceeds. It fol- 
lows, of necessity, that the statute is not a bar to an 
action at law for damages for a breach of the contract 
by refusal to make a sale. That Rice was guilty of a 
breach of his contract cannot be successfully disputed. 
The action, though in form for specific performance, pro- 
ceeded as one at law and resulted in a judgment for money 
only. There was no objection to the jurisdiction of the 
court in equity, and no demand for a jury to try the issue 
of damages, and it is not claimed that the amount of the 
recovery is excessive. 

We are of opinion that no reversible error has been 
committed, and recommend that the judgment of the dis- 
trict court be affirmed. 


OLDHAM and Epperson, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 


court be 
AFFIRMED. 


The following opinion on rehearing was filed April 4, 
1907. Judgment of affirmance adhered to: 


Contract: STaTUTE oF Fraups. An oral agreement whereby one of the 
parties thereto is to look up and negotiate the purchase of such 
land as can be bought and sold at a profit, to take charge of, rent, 
improve and procure purchasers therefor, the titles to be taken 
in the name of the other party, who agrees to furnish the amount 
of money necessary to carry on the business, the net profits of 
the venture to be equally divided, is not within the statute of 
frauds. 


BARNES, J. 


The plaintiff below had judgment, and defendant pro- 
secuted error. By our former decision the judgment of 
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the district court was affirmed. A motion for a rehearing 
was sustained, and all of the questions presented by the 
record have been reargued to the court. For a full state- 
ment of the facts underlying this controversy reference 
may be had to our former opinion, ante, p. 501. The 
first trial in the district court resulted in a judgment dis- 
missing the plaintiff’s action without prejudice. <A 
motion for a new trial was filed in due season, but no 
ruling was had thereon until more than six months after 
the judgment was rendered; and plaintiff, as a matter of 
precaution, lodged a transcript in this court and had 
his appeal docketed. The motion for a new trial was 
finally sustained, and thereupon plaintiff was allowed to 
dismiss his appeal. 

It is again strenuously contended by counsel for the de- 
fendant below that plaintiff waived his pending motion 
for a new trial by filing a transcript and docketing an 
appeal in this court; that his subsequent dismissal of the 
appeal operated as an affirmance of the judgment of the 
court dismissing his action and deprived that court of 
jurisdiction. On this question, by our former opinion, we 
ruled against the defendant. On a reexamination of the 
matter we are satisfied with that ruling. We find that in 
the recent case of Henry v. Allen, 147 N. Y. 346, it was 
held that the taking of an appeal and its pendency does 
not prevent the trial court from sustaining a motion for a 
new trial, and it was said in that case by the court of 
appeals: 

“We have heretofore pointed out that upon an appeal 
to this court the record itself is not transmitted to us, but 
a transcript thereof, and the case for all general purposes 
still remains in the court of original jurisdiction. Peo- 
ple v. Board of Education, 141 N. Y. 86. In the above 
case we said: ‘In all matters pertaining to the appeal 
itself and to the proper hearing thereon this court has 
jurisdiction, and also in regard to all applications which 
by statute may be made to this court after the taking 
of the appeal, but as to all other applications the case is 
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regarded as still pending in the court of original juris- 
diction, and such applications should be made to that 
court’ * * * If the supreme court, in the exercise of 
its discretion, grants the motion for a new trial, the legal 
effect will be the vacating of the judgment from which 
the appeal has been taken to this court, and a motion to 
dismiss the appeal would then be proper.” 

So, both on principle and precedent, our former judg- 
ment on this point was right and we adhere to it. 

The second contention, and the one most relied on for a 
reversal of the judgment of the trial court, is that section 
8, ch. 32, Comp. St. 1905, commonly called the statute 
of frauds, is a bar to plaintiff’s right of recovery herein. 
The facts stated in plaintiff’s petition and fuund by the 
trial court are, briefly stated, as follows: On or about 
the 30th day of March, 1899, the plaintiff and defendant 
entered into an oral agreement by which the defendant 
was to furnish all the money necessary to conduct the 
business of speculating in real estate, was to take and 
hold in his own name the title to such land as should be 
purchased until the same could be sold at a fair and rea- 
sonable profit above the original investment, and he was 
then to convey the same to the purchasers. It was agreed 
that the plaintiff, being a dealer in real estate, should look 
for and procure such lands as in his judgment could be 
bought and sold again at a profit, should cause the title 
thereto to be conveyed to the defendant, should seck for 
and procure purchasers for such lands, and should sell the 
same when 2 profit could be realized upon the original 
investment. He was also to have the general oversight, 
eare and management of such real estate as might be 
bought and sold. He was to attend to renting the same, 
and to threshing, dividing and marketing the crops grown 
thereon; and when he procured a purchaser at a fair and 
reasonable profit the defendant was to convey the lands tc 
such purchaser, and the proceeds of the sales were to be 
divided as follows: The defendant to be paid the amount 
of his original investment; the remainder, together with 
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the income from the land, was to be equally divided be- 
tween the plaintiff and defendant, after deducting taxes 
and expenses. It appears that in pursuance of the agree- 
ment the plaintiff purchased two tracts of land; one known 
as the Stangland farm, and the other as the Copson land, 
and had them conveyed by good and sufficient title to the 
defendant; that he thereupon took charge of the property, 
rented it, improved the Copson farm by hauling about 
100 loads of manure thereon; that he looked after the 
division of the crops, and finally, a short time before this 
action was commenced, procured purchasers therefor at 
fair and reasonable prices, at a good profit over the orig- 
inal investment, and demanded that the defendant should 
convey said real estate to such purchasers. The defendant 
refused to comply with this request, and refused to pay the 
plaintiff his share of the profits which could have been 
realized upon such proposed sales. 

It appears that contracts of this kind have been quite 
uniformly upheld by the courts of this country. In Carr 
v. Leavitt, 54 Mich. 540, the facts were similar to those in 
the case at bar. There the defendant, desiring to pur- 
chase certain lots in the city of Detroit, procured the serv- 
ices of the plaintiff in bringing about such purchase, and 
it was agreed that the plaintiff should employ his time 
and services in and about the purchase of said property 
at a price fixed between the plaintiff and defendant, and in 
and about the management of said property; that the de- 
fendant would furnish the means necessary to make the 
purchase, and upon the sale and disposition of the prop- 
erty so purchased the defendant would pay the plaintiff 
one-half the profits realized upon the sale over and above 
the price paid therefor. The plaintiff performed the serv- 
ices, and purchased the property for $37,000, which was 
the price agreed upon. The property was conveyed to the 
defendant, and later on was sold for $52,000, and the de- 
fendant, on demand, refused to account to or pay the plain- 
tiff one-half of the profits realized on the sale. It was 
admitted that the alleged contract was not in writing, and 
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the defendant took the objection that the contract was void 
under the statute of frauds. The trial judge held the ob- 
jection well taken, and directed a verdict for the defendant. 
The case was appealed to the supreme court and upon the 
foregoing facts Cooley, Chief Justice, speaking for the 
court, said: 

“Tf the contract the plaintiff relied upon was within the 
statute, it must have been because it contemplated a pur- 
chase and then a sale of certain lands. But the plaintiff 
was to be neither purchaser nor seller, and the contract 
did not contemplate that in any contingency an interest 
in the land was to be conveyed to or vested in him. It con- 
templated only that in a certain event the plaintiff should 
receive a share of the moneys that a sale of the land should 
bring. His interest was therefore in these moneys, and 
not in the land itself. And the moneys were to be payable 
to him in consideration of services performed. The profits 
on the two trades, to be brought about by the plaintiff, 
were to be taken as the measure of compensation, instead 
of any other that might have been agreed upon. This 
surely was not a contract ‘for the sale of any lands or any 
interest in lands,’ within the meaning of the statute of 
frauds. How. St., sec. 6181. That statute contemplates 
a transaction between parties contracting with each other 
as principals; and this was not such a transaction. In 
this case plaintiff as agent undertook to perform for the 
defendant certain services, and the defendant undertook 
to make a compensation therefor, the amount of which 
should be contingent on the value of the services. It was 
assumed in Bunnel v. Taintor’s Adm’r, 4 Conn. 568, that 
such a contract was not within the statute, and there are 
many express adjudications to the same effect.” 

We approve of the rule announced in that case, and the 
reasoning of the learned chief justice supporting it. As be- 
fore stated, nearly all of the courts of this country have up- 
held contracts like the one here in question. Some of them 
on the ground that the contract is one of partnership for 
the purpose of speculating in real estate; others holding 
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that the contract is one for profit-sharing only; and still 
others, on the ground of compensation for services, as set 
forth in the opinion just quoted from. Richards v. Grin- 
nell, 63 Ia. 44; Brosnan v. McKee, 68 Mich. 454; Snyder v. . 
Wolford, 33 Minn. 175. 

It is further contended that an affirmance of the judg- 
ment of the trial court commits us to a rule inconsistent 
with our last opinion in Norton v. Brink, 75 Neb. 575. It 
seems clear, however, that such is not the case, for the two 
cases are easily distinguishable. In Norton v. Brink, to 
avoid the statute of frauds, it was alleged that by the con- 
tract the land in question was to be purchased in partner- 
ship, and held for joint profit by the plaintiff and defend- 
ant. Nothing was said as to when it should be sold, if at 
all. It appears that Brink purchased the land himself, 
paid the full consideration therefor, took the title in his 
own name, and died without having sold it. His son, who 
inherited his estate, sold the land at a profit, and suit was 
brought against him to declare a resulting trust and for an 
accounting as to the proceeds of the sale. It was there 
held that the facts did not create the relation of partner- 
ship, and as the plaintiff had contributed nothing to the 
enterprise, and had paid no part of the purchase price, no 
resulting trust arose in her favor. 

In the case at bar the plaintiff makes no claim to 
an interest in the land; neither does he allege the 
existence of a partnership. His claim is based on his 
right to recover one-half of the net profits of the* 
transaction as his compensation for his services con- 
tributed to the joint enterprise. His evidence not 
only sustains this claim, but the defendant has in 
two letters written by himself to the plaintiff acknow)l- 
edged the existence of such claim; and those letters 
were properly received in evidence against him. In one 
of them he says: “Yes, Parrott, I always keep my word. 
You are to have on~half the profits in the above farm when 
sold, and the same in the Copson farm. Of course, this is 
after the expenses are deducted, provided the income on 
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them does not meet expenses.” In the other letter, among 
other things, he said: “We must get all we can out of the 
place until a good price is given for it.” This is a case 
where the establishing of the debt does not involve the es- 
tablishing of an interest in the land itself. And, when the 
action concerns only the purchase money for the execution 
of the conveyances, of course the promise does not seek to 
create a trust, and is enforceable. Harris v. Roberts, 12 
Neb. 631; Cameron v. Nelson, 57 Neb, 381; Linscott v. Me- 
Intire, 15 Me. 201; Hess v. Fox, 10 Wend. (N. Y.) 486; 
Snyder v. Wolford, supra; Smith v. Putnam, 107 Wis. 155. 

For the foregoing reasons, we are satisfied that our far- 
mer conclusion on this point was right. As the foregoing 
are the only questions presented for our consideration on 
the rehearing, our former judgment is adhered to. 


AFFIRMED. 
o 


AMERICAN BONDING COMPANY V. FRED HEYE ET AL. 
FILep May 3, 1906. No. 14,249. 


Supersedeas Bonds: LiaBiniry or Surery. In the absence of fraud or 
mistake, or of some circumstances working an estoppel, a surety 
upon-a supersedeas bond can be held only for consequences of the 
proceeding in which the instrument was given. 


Error to the district court for Otoe county: PAUL JES- 
‘SEN, JUDGE. Reversed with directions. 


Hall & Stout and £. Wakeley, for plaintiff in error. 
John C. Watson, contra. 


AMES, C. 

The defendants in error, Heye and others, successfully 
prosecuted in the district court for Otoe county an action 
against P. R. E. E. Linton and A. P. Linton to quiet title 
and possession in the former, of a tract of land lying in 
that county. For the purpose of obtaining a review of that 
judgment by this court, the Lintons, as principals, and the 
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American Bonding Company of Baltimore, as surety, ex- 
ecuted and filed with the clerk of the district court a bond 
in the penal sum of $100, reciting the judgment, in sub- 
stance, and concluding with the following as its condition. 
“That the judge of the court fixed the amount of the super- 
sedeas bond at $100; that the above obligation is given in 
pursuance of said order, and upon all the conditions pro- 
vided by law for such bonds required to be given upon ap- 
peal; the said American Bonding Company of Baltimore 
hereby obligated itself to pay any portion of the above obli- 
gation fixed by the court, which may be required of it, for 
any violation of the provisions of said bond or the pro- 
visions of the law required in such bond hereby incorpo- 
' rated by reference.” Shortly after the giving of the fore- 
going bond the Lintons prosecuted a petition in error in 
this court, which resulted in an affirmance of the judgment 
of the Otoe county court, and thereupon they sued out a 
writ of error from the supreme court of the United States, 
and for the purpose of effecting a supersedeas they, as 
principals, and the bonding company, as surety, executed 
and filed with the clerk of this court a bond in the penal 
sum of $500, reciting, in effect, that it was given as a 
supersedeas of a judgment rendered by the circuit court of 
the United States for the district of Nebraska, pending the 
prosecution of a writ of error to reverse such judgment 
from the supreme court of the United States. Afterwards 
such proceedings were had in the last named court that 
the judgment of this court was affirmed. This action was 
begun in the county court of Otoe county by the obligees 
named in said bonds against the surety alone to recover 
the amount of costs taxed against the plaintiffs in error, 
the Lintons, in this court and in the supreme court of the 
United States. There was a judgment for the plaintiff in 
the county court, which was affirmed in a proceeding in 
error in the district court, and from the judgment of 
affirmance the present proceeding is prosecuted. 

The petition recites the facts substantially as above re- 
lated, and does not aver that at any time before the be- 
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ginning of this suit the bonding company knew or had 
-notice, actual or constructive, that the instrument first 
described was used, or was intended or contemplated to be 
used, aS a means of superseding the judgment in Otoe 
county pending a proceeding in error in this court, or that 
the instrument secondly described was used, or intended or 
contemplated to be used, aS a means of superseding any 
judgment of this court under any circumstances. It can 
scarcely be necessary to cite authorities or to adduce rea- 
sons for holding that such a petition does not contain facts 
constituting a cause of action. The latter mentioned in- 
strument appears to be entirely foreign to the litigation in 
which it was attempted to be used, and the most that can be 
said of the former one, even if so much can be said, which 
is doubtful, is that it was intended to be used in the prose- 
cution of an appeal to this court, and it is quite evident that 
one might be willing to be surety in an appeal in which 
there would be a trial of the cause de novo and upon its 
merits, who would decline absolutely to be sponsor for a 
prosecution confined to allegations of errors committed by 
‘the lower court in the progress of the trial. It is plain 
that, in the absence of fraud or mistake or of some circum- 
stances working an estoppel, a surety upon a supersedeas 
bond can be held only for consequences of the proceeding 
in which the instrument purports to have been given. 

‘It is therefore recommended that the judgment of the 
district court be reversed and the cause remanded, with 
instructions to that court to reverse the judgment of the 
county court and proceed according to law. 


OLDHAM and Hpprrson, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded, with instruc- 
tions to that court to reverse the judgment of the eounty 


court and proceed acording to law. 
REVERSED. 
36 
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JOHN B. HaGEMAN V. Estate or Enos 8. POWELL. 
Firep May 3, 1906. No. 14,280. 


Witnesses: Competency. One who has a direct legal interest as one 
of several joint heirs or colegatees in an action against a rep- 
_Tesentative of a deceased person is not rendered by the statute 
incompetent to testify as to transactions and conversations be- 
tween the deceased and an adverse party in whose alleged right, 
claim or demand the witness has no interest. 


Erexor to the district court for Gage county: ALserr H. 
BABCOCK, JUDGE. Reversed. 


R. W. Sabin, for plaintiff in error. 
| Sackett & Spafford, contra. 
AMES, C. 


Enos 8. Powell died leaving several heirs at law, who are 
also joint residuary legatees under his will, and among 
whom was Mrs. Hageman, wife of the plaintiff, who is 
plaintiff in error herein. For several years immediately 
preceding his death he had been a member of the household 
of the plaintiff, who filed in the county court a claim for 
the reasonable value of his board and lodging. From 
an order of the county court thereon there was an appeal 
to the district court, where a petition, alleging the claim, 
was put in issue by answer and the cause prosecuted to 
trial. Upon the trial the plaintiff made offers of proof, 
by his wife as a witness, both of which were objected to 
and both of which the court excluded: First, that she 
- overheard a conversation between the deceased and her 

husband with reference to the former making his home 

‘with the latter and paying therefor; and, second, that 
shortly before the death of her father she had a conversa- 
tion with him in which he admitted having promised to 
pay her husband for the services, to recover for which the 
claim is prosecuted. There was a judgment for the 
defense, from which the plaintiff prosecutes error. 
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The only questions involved are as to the propriety of 
the rulings of the court upon the foregoing offers of testi- 
mony. Section 329 of the code enacts that “no person hav- 
ing a direct legal interest in the result of any civil action 
or proceeding, when the adverse party is the representative 
of a deceased person, shall be permitted to testify to any 
transaction or conversation had between the deceased per- 
son and the witness.” Mrs. Hageman has a direct legal 
interest in the result of the suit, because, if her husband 
succeeds, a satisfaction of his claim will diminish her 
distributive share of her father’s estate. But is she a 
party, or interested, adverse to the legal representative 
of the deceased in such sense that her testimony is excluded 
by the statute? A somewhat similar question was before 
this court and answered in the negative in Parker v. 
Wells, 68 Neb. 647. The decision in that case professedly 
followed and was founded upon the opinion in Wylie v. 
Charlton, 43 Neb. 840, from which a lone excerpt was 
quoted. After an extended discussion the latter men- 
tioned opinion concludes, upon that branch of the case, 
with the following as a summing up of the results of 
reasons and authorities upon the subject: 

“Having in view the common law as to competency, and 
the mischief which this statute sought to prevent, it: 
should be construed as if it read that no person having a 
direct legal interest in the result of an action shall be per- 
mitted to testify, when the party interested adversely to 
the witness’ interest is the representative of a deceased 
person.” . 

It is clear that the statute so read would not exclude 
the testimony offered on the trial of this case. But 
intermediate between the two cases cited is the opinion 
of this court by former Chief Justice Norval in Kroh t. 
Heins, 48 Neb. 691, which is claimed to be inconsistent 
with them. But the writer thereof cannot be supposed 
to have been forgetful of Wylie v. Charlton, supra, which 
he cites with approval, and without an attempt to dis- 
tinguish or discriminate between it and the decision which 
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he himself was announcing. So that it does not appear 
that he regarded the two opinions as being in mutual 
conflict, nor were they necessarily so. In Kroh v. Heins, 
Mrs. Heins, who was one of several plaintiffs in the 
lower court and whose testimony it was held should have 
been excluded, was, or alleged herself to be, the sole trustee 
and owner of the legal title of the choses in action which 
were the subject of the suit and concerning the owner- 
ship of which she testified respecting transactions and 
conversations had between herself and the deceased, of 
whom she and the other plaintiffs were joint heirs, which 
testimony tended to support her own legal title as 
trustee and the beneficial ownership of the defendants 
who were her own children. The court held that, although 
she might waive her incompetency so far as it affected 
herself alone, she could not waive it on behalf of her 
coplaintiffs, and that, though she had legal interests on 
both sides of the controversy, the court would not weigh 
them for the purpose of attempting to ascertain the prepon- 
derancy, citing to this point Wylie v. Chariton, supra. We 
conclude from the foregoing considerations that the con- 
struction of the statute announced in Wyle v. Charlton, 
supra, ought now to be regarded as the settled law in this 
state, and since Mrs. Hageman has no interest in this con- 
troversy adverse to that of her coheirs and legatees of the 
estate of her deceased father, she is not incompetent to give 
the testimony offered on the trial. 

For these reasons, we recommend that the judgment of 
the district court be reversed and a new trial granted. 


OLDHAM and EPPERSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and a new trial granted. 


REVERSED. 
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DAVID OTTO ET AL. VY. GEORGE CONROY ET AL. 
FoEep May 3, 1906. No. 14,300. 


Highways: Vacating: Discrerion of County Boarp. The decision 
of the necessity or expediency of establishing, maintaining or 
vacating a public road is committed exclusively to county boards 
and other like legislative and governmental agencies, and is not 
subject to judicial review. 


ERROR to the district court for Buffalo county: Bruno 
O. HOSTETLER, JUDGE: Affirmed. 


Humer & Hamer, for plaintiffs in error. 
H. M. Sinclair, contra, 


AMES, C. 


A. certain public road in Buffalo county intersected a 
section line at two points, and between those two places 
traversed two adjoining quarter sections of land. A suf- 
ficient number of freeholders, having the qualifications re- 
quired by the statute, presented to the county board a pe- 
tition praying for a vacation of the road between these two 
points of intersection, and the connection of such points 
by the opening and working of a statutory road along the 
section line. A large number of residents of the county, 
none of them living or owning property between the places 
of intersection, or along the line either of the statutory 
road or of that portion of the old road proposed to be va- 
cated, filed a remonstrance against the action prayed in 
the petition, the gist or substance of which is the following: 
“This road has been traveled by the public for 29 years 
and is one of the main-traveled roads leading into the vil- 
lage of Shelton, and is now a good road for hauling heavy 
loads over. Realizing that the change as contemplated by 
your honorable body will require a great expense if the new 
road is put in good condition to travel, and that such 
contemplated change will work a great hardship upon 
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the farmers who are now compelled to travel it, and that 
many of them will be compelled to go elsewhere to trade, 
thus working a great injury to the business interests of 
the village of Shelton, we desire to protest against the pro- 
posed changing of said road as contemplated by your hon- 
orable body and petition that said road be left as it now is.” 
The county board rejected the remonstrance and granted 
the petition, as did also the district court to which the 
matter was carried by proceedings in error, and from 
the judgment of affirmance in the district court error is 
prosecuted here. 

There was a considerable volume of evidence taken 
before the county board and preserved in a bill of excep- 
tions, from a clear preponderance of which, as counsel 
for remonstrants contend, it is made to appear that the 
action of the county board was impolitic and unwise 
because the section line road is rough and hilly, requiring 
the expenditure of a large sum of public funds to render 
it passable, while the part of the road proposed to be 
vacated is comparatively level and smooth, so that travel 
thereon is more expeditious and heavier loads can be 
hauled over it than upon the former, even after it shall 
have received all practicable improvement. But we con- 
cur in the opinion of the learned judge of the district 
court, expressed in special findings and entered upon the 
record, that these are matters calling for the exercise of 
administrative rather than judicial discretion and are not 
the subject of review by the courts. The case before us 
illustrates the truth of this proposition so clearly as to 
amount to a demonstration and to obviate the necessity of 
extended argument or the citation of authority. No 
error of procedure is complained of or pointed out. If 
the district court. had reversed the order sought to be 
reviewed it is not presumable that. a different state of 
facts would have been made to appear upon a reexamina- 
tion of the questions involved, so that the,order of reversal 
would have had no practical force, unless it should have 
been accompanied by a mandate requiring the county 
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board to rescind its order and enter in lieu thereof one 
upholding the remonstrance and denying the petition, at 
least with respect to the vacation of the old road. No pe- 
tition was needed for the opening of the statutory or sec- 
tion ‘line road. There must be a finding that the public 
good requires such action, but, with respect to the order by 
the county board with reference to the utilization thereof 
there is no procedure subject to judicial review or in the 
course of which any error could have been committed; there 
being involved no claim by property owners for damages. 
Barry v. Deloughrey, 47 Neb. 354. It is, indeed, repre- 
sented in the remonstrance and argued by counsel that cer- 
tain objectors who are residents and property owners in 
the viliage of Shelton, and elsewhere in the county at vary- 
ing distances from the vicinity of the proposed change in 
the route of travel, will suffer considerable indirect pecu- 
niary damages on account of the diminution of their trade 
and the depreciation of the value of their lands which, it is 
alleged, will be occasioned by such change and consequent 
impairment of the highway. But no claims for any such 
damages were presented to the county board, or if any were 
so presented the action of the board thereon is not com- 
plained of in this proceeding. It will be seen, therefore, 
*that an order of revcrsal, for the reason urged by plain- 
tiffs in error, will be nothing more nor less than 
the assumption by the court of the ordinary func- 
tions of the county board with respect to the general 
administration of the road law. It is quite clear that 
neither the statute nor the constitution intended to 
confer any such power or duty upon the courts. On the 
contrary it is quite certain, both upon principle and. 
authority, that the decision of the necessity or expediency 
of establishing, maintaining or vacating a public road. 
is committed exclusively to county boards and other 
like legislative and governmental agencies, and is not 
subject to judicial review. Butte County v. Boydston, 11 
Pac. (Cal.) 781; Sherman v. Buick, 32 Cal. 242; Vedder v. 
Marion County, 28 Or. 77, 86 Pac. 461; Commissioners 
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Court v. Bowie, 34 Ala. 461; Tiedt v. Carstensen, 61 Ia. 
334; Howard v. Board of Supervisors, 54 Neb. 325. 

It is therefore recommended that the judgment of the 
‘district court be affirmed. 


EPPERSON, C., concurs. 


OLDHAM, C., not sitting. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED, 


NELSE ANDRESEN V. BALTHAS JETTER ET AL. 
Frrxep May 3, 1906. No. 14,306. 


1. Trial. It is not error for the court to omit to submit to the jury 
evidence {n support of a cause of action not set forth in the 
pleadings or embraced within the issues. 


2. Evidence examined, and held to justify a peremptory instruction to 
return a verdict for the defendants. 


Error to the district court for Douglas county: Lsx §. . 
ESTELLE, JuDGE. A/firmed, 


i 
BE. W. Simeral, for plaintiff in error. 


'A. §. Ritchie, contra. 


AMES, C. 


This is a joint action against Balthas Jetter, a saloon- 
keeper, and Theodore Jorgensen, his barkeeper, and two 
other persons who are sureties upon the liquor bond of the 
former to recover damages for an alleged assault by Jorgen- 
sen upon the plaintiff, none of the other defendants being 
present or cognizant of it. The evidence is very brief and 
without conflict. The plaintiff was in the saloon where he 
had been drinking to some degree of intoxication, it does 
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not appear how great, but evidently falling a great deal 
’ short of incapacitation either mental or physical. While 
there he fell into an altercation with the barkeeper in 
which he used language which he says provoked the assault 
complained of, but which he testifies he would have used if 
sober, in reply to certain alleged insulting remarks by Jor- 
gensen, who does not appear to have been intoxicated. At 
the conclusion of the plaintiff’s evidence the court directed 
a verdict for the defendants, and the plaintiff prosecutes 
error. 

Upon this showing we do not see how it can be main- 
tained that the damages alleged were, in the language of the 
statute, “sustained in consequence of the liquor traffic.” 
For aught that appears to the contrary the same provoca- 
tive words on both sides might have been used and have had 
the same effect at any time and any place when and where 
the parties should have met, and it is expressly shown that 
they were not due to intoxication. The judgment and ver- 
dict are, therefore, unquestionably correct as to all the de- 
fendants except Jorgensen and as to them should be 
affirmed. 

The action is distinctly and unequivocally in contract, 
on the liquor bond. The charge is that the liquor dealer, 
by and through Jorgensen as his agent, sold and gave to the 
plaintiff intoxicating liquors, and that Jorgensen also 
drank such liquors, and “that, on account of the liquor so 
drank by Jorgensen and this plaintiff, he, the said Jorgen- 
sen, did make” the assault complained of. This is the sole 
cause of action set out, or attempted so to be, in the peti- 
tion. and, as we have seen, there was a total failure of proof 
in its support, but the plaintiff contends that, even such be- 
ing the case, there was sufficient evidence of assault by Jor- 
gensen to have supported a recovery against him in a com- 
mon law action in tort, and that, although there was no 
ground of action against the other defendants, the evidence 
ought to have been submitted to the jury against him, or,an 
instruction to return a verdict against him ought to have 
been giver by the court. The brief of plaintiff in error con- 
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tains neither argument nor citation in support of this con- 
tention and we are satisfied that none can be found. The 
course suggested would be to permit a recovery upon a 
cause of action not set forth in the pleadings or embraced 
within the issues, and which would, therefore, not have 
been disclosed by a complete record so as to operate as a 
bar to a new prosecution for the same cause. 

For these reasons, it is recommended that the judgment 
of the district court be affirmed. 


OLDHAM and EPPERSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


WILLIAM F. Hoces v. HerMAN C. F. SCHLATTAN, 


Firzep May 8, 1906. No. 14,330. 


Appeal: Review. The mere printing of an assignment of error in a 
brief without comment, and without statement attempting to 
show why or for what reason or in what respect the trial court 
erred, is not sufficient to require this court to discuss the errors 
complained of. 


Error to the district court for Douglas county: How- 
ARD KENNEDY, JR., JUDGE. Affirmed. 


_ Meyers & Ten Eyck, for plaintiff in error. 


L. D. Holmes, W. H. Holmes and Nelson C. Pratt, 
contra. ; 


AMES, C. 


This is an action in forcible detainer begun in justice’s 
court against a tenant alleged to have forfeited his lease 
by nonpayment of rent. There was a judgment for the 
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plaintiff in the justice’s court, and also upon appeal in the 


district court, and from the latter the defendant prosecutes 
error. 


The cause was submitted here upon briefs without oral 
argument. There seems to have been some conflict of evi- 
dence with reference to the issue of default in payment of 
rent, which the jury decided in favor of the plaintiff, pre 
sumably upon proper instructions. The brief of plaintiff 
in error contains a list of ten assignments of error, of 
which the following are samples: “The court erred in re- 
fusing to give the first instruction asked by the defendant.” 
“The court erred in giving paragraph two of the instruc- 
tions, on his own motion.” But why or for what reason or 
in what respect, in the opinion of counsel, the court erred 
in either or any instance the brief does not state, and in the 
absence of such a statement the error, if any, will not be 
considered although the assignment is printed in the brief. 
No error in the record has been brought to our attention, 


and we recommend that the judgment of the district court 
be affirmed. 


OLDHAM and EppPeERsoN, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


S. F. Harris v. CLARENCE S. PAINE ET AL. 
Finep May 3, 1901. No. 14,303. 


Petition examined, and held not obnoxious to a general demurrer. 


Brnor to the district court for Lancaster county: LIn- - 
COLN Frost, JupGE. Affirmed. 


J. A. Brown, for plaintiff in error. 


Wilson & Brown, contra. 
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OLDHAM, C. 


This case was originally instituted before a justice of the 
* peace, and taken by appeal to the district court for Lan- 
caster county, where plaintiffs filed an amended petition 
alleging that, for a valuable consideration, defendant had 
made, executed and delivered to Jacob North & Company a 
contract in words and figures as follows: “Jacob North & 
Co., Publishers, History of Nebraska, J. Sterling Morton, 
Editor in Chief.—Lincoln, Neb., Nov. 9, 1901.—Messrs. 
Jacob North & Co.: You are hereby requested and 
authorized to prepare and reserve for me one copy of the 
History of Nebraska which I agree to take as soon as com- 
pleted, and for which I agree to pay to you or to your 
order the sum of twenty-five dollars ($25) on the follow- 
ing terms, viz: Fifteen dollars ($15) on demand; the bal- 
ance, ten dollars ($10), on delivery of work complete, 
this work to be bound in full leather, and to consist of 
two volumes of about 800 pages each. (Signed) S. F. 
Harris.” It was further alleged that the $15 mentioned 
in said contract had been due and owing since November 
9, 1901, at which time the said contract was duly accepted 
by Jacob North & Company; that no part thereof had 
been paid; that the contract had been assigned to the 
plaintiffs by Jacob North & Company for a valuable con- 
sideration; that the plaintiffs had made demand on de- 
fendant for payment of the $15 prior to the bringing of 
the suit. Plaintiffs prayed judgment for $15 and interest. 
Defendant demurred to the amended petition, and the 
demurrer was overruled by the court. Defendant elected 
to stand on the demurrer, and judgment was rendered as 
prayed for in the petition. To reverse this judgment 
defendant brings error to this court. 

The only question involved is as to whether plaintiffs’ 
petition is obnoxious to a general demurrer. The written 
instrument on which the action is based is an order for a 
copy of the “History of Nebraska.” This order, when 
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signed by the defendant and accepted by Jacob North & 
Company, became a valid and binding contract between 
the parties. The petition alleges that the order was 
accepted by Jacob North & Company. It is true that it is 
not alleged in the petition that the work was prepared 
and reserved for defendant’s use, and it is urged in defend- 
ant’s brief that without such allegation the statement in 
the petition that the order was duly accepted is a mere con- 
clusion of law and not an allegation of fact. While the 
petition is in no sense an accurate model of pleading, yet, 
as against a general demurrer, the allegation that the 
order was accepted is sufficient. If defendant desired to 
be informed as to what action Jacob North & Company 
had taken to indicate an acceptance of the order, she 
should have assailed the petition by motion, and not by 
demurrer. And again, if the consideration of the contract 
has absolutely failed by reason of the refusal or neglect of 
Jacob North & Company to prepare the work and reserve 
it for defendant, such fact should have been pleaded by 
answer. The petition shows the signing of the order by 
defendant and its acceptance by Jacob North & Company, 
and the terms of the contract alleged upon provided for 
the payment of $15 on demand, when the order was 
accepted. 

It is urged, further, that the very nature of the order 
shows on its face that it is not assignable, on the well- 
established proposition that executory contracts which 
stipulate solely for special personal service, skill or knowl- 
edge are not assignable. If the petition had shown that 
the work.of editing the book was to be done by some other 
than the editor named in the contract, Honorable J. Ster- 
ling Morton, there would be much weight in this conten- 
tion, but the mere mechanical work of printing and bind- 
ing a book is not, at least on its face, of such personal 
character as to prevent the contract from being assigned. 
If there was any reason of a personal nature why defend- 
ant was induced to subscribe for this book on the as- 
surance that it would be bound and printed by Jacob 
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North & Company, and no one else, such fact should have 
been made to appear by answer. 

It is urged that the court erred in permitting plaintiffs 
to amend their petition filed before the justice of the 
peace by inserting the allegation that a demand was 
made for the $15 before suit was instituted. This objec- 
tion cannot be raised by general demurrer to the amended 
petition, and, even if it were raised, it is without merit, as 
-the amendment in nowise changed the cause of action 
alleged upon in the magistrate’s court. 

We therefore conclude that the petition on its face 
states a good cause of action, as against a general de- 
murrer, and we recommend that the judgment of the 
district court be affirmed. 


_ AMES and EppErson, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


MARLIN C. YOUNG, APPELLEE, V. SARAH C. FiG@ ET AL., 
‘APPELLANTS. 


Fitep May 3, 1906. No. 14,319. 


Execution Sale: Norice. In a sale of real estate on execution under 
the provisions of section 497 of the code, notice of the sale must 
be published during thirty days before the date of the sale. 
Miller v. Lefever, 10 Neb. 77, followed and approved. 


APPEAL from the district court for Sarpy county: 
Georce A. Day, Jupen. Reversed with directions. 


George A. Magney and E. 8S. Nickerson, for appellants. 
‘A. BE. Langdon, contra, 
OLDHAM, C. 


This is an appeal from a confirmation of a sale in a 
mortgage foreclosure proceeding. The objection urged 
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against the regularity of the sale was that notice of the 
_Sale was not published for thirty days before the day of 
the sale. It appears from the affidavit of the publisher 
that the first publication of the notice was made Decem- 
ber 15, 1904, and the sale was had on January 14, 1905, or 
on the 30th day of the notice. Section 497 of the code pro- 
vides: “Lands and tenements taken in execution shall 
not be sold until the officer causes public notice of the 
time and place of the sale to be given, for at least 30 days 
before the day of sale.” This section also provides: “All 
sales made without such advertisement shall be set 
aside, on motion, by the court to which the execution is 
returnable.” This section of the statute has been fre- 
quently construed by this court, beginning with the case 
of Miller v. Lefever, 10 Neb. 77, and in this and in each 
subequent decision we have held that 30 days must inter- 
vene between the first publication of the notice and the 
day of the sale. In the case at bar only 29 days intervened ; 
consequently the court erred in overruling defendant’s 
. motion to set aside the sale. 

We therefore recommend that the judgment of the 
district court be reversed and the cause remanded, with 
directions to sustain the motion to set aside the sale. 


AMES and Epperson, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded, with directions to sustain the motion 


to set aside the sale. 
REVERSED. 
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’ Jacop A. YOUNKIN v. WILLIAM R. ROCHEFORD ET AL.* 
FInep May 3, 1906. No. 14,322. 


Master and Servant: Torts or CoEMPLOYEES. The master is not 
liable for an injury inflicted upon one of his employees by the 
tortious act of another outside of the course of his employment, 
and this is true even though the coemployees are not fellow 
servants. 


- Error to the district court for Douglas county: Lez 8. 
ESTELLE, JUDGE. Affirmed. 


John M. McFarland and Benjamin 8. Baker, for plain- 
tiff in error. 


Crofoot & Scott, contra. 


OLDHAM, C. ‘ 


This was an action by the plaintiff in the court below 
for the recovery of damages for personal injuries sus- 
tained while in defendants’ employ. There was a trial of . 
the issues to the court and jury, and at the close of all the 
testimony a verdict was directed for the defendants. 
From a judgment rendered on this verdict, plaintiff has 
appealed to this court. 

The facts upon which plaintiff predicated his right of 
recovery are as follows: For several years preceding the 
injury complained of defendants had been engaged in 
making and burning brick in the city of Omaha. Plaintiff 
had been in the employ of defendants at various times for 
several years preceding his injury and had engaged in 
various classes of work in the yards, sometimes off-bearing 
the brick, and at other times placing the brick in the kilns, 
and attending the burning of the kilns. All of the work 
done on the yards was under the direction of the foreman, 
Mr. Zarp. One O’Mara was an engineer employed by 
defendants to run a stationary engine, used for the purpose 

* Rehearing allowed. See opinion, p. 531, post. 
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of grinding the clay and moulding it into bricks on a table, 
from which the off-bearers removed them to the drying 
sheds. The top of this table was oiled by O’Mara, that the 
bricks might be easily removed and retain their form as 
moulded. O’Mara had a bucket in which he mixed the oil 
for this purpose, as well as for oiling the engine. The kilns 
in which the brick were burned were a considerable dis- 
tance from the stationary engine, the one on which the 
injury was received being about 100 feet away. 

At the time of the injury, plaintiff was on the side near 
the top of a kiln of brick which he was burning. The 
night foreman had taken the oil can used by O’Mara from 
the stationary engine to another portion of the yards to 
use the oil in firing a kiln. When O’Mara came to his 
work he inquired for his oil can, and plaintiff told him 
where he had seen it. O’Mara went and got the bucket, 
which contained about three quarts of oil, and as he 
passed the mouth of the burning kiln on which plaintiff 
was at work he carelessly threw the oil into the mouth of 
the kiln. The flames rushed up the side and front of the kiln, 
burning plaintiff’s face and arm, causing him to jump and 
receive severe injuries. That it was wanton negligence on 
the part of O’Mara to throw the oil into the mouth of the 
burning kiln when plaintiff was working on the side of 
the kiln very near by, and that this negligent act was the 
proximate cause of the injury complained of, is beyond 
dispute. If we should concede, for the sake of the con- 
clusion, the proposition earnestly and ably contended for 
by plaintiff’s counsel that O’Mara and plaintiff were not, 
at the time of the injury, fellow servants under the doc- 
trine announced by this court in Union P. R. Co. v. Erick- 
son, 41 Neb. 1; Union P. R. Co. v. Doyle, 50 Neb. 555; 
Norfolk Beet Sugar Co. v. Koch, 52 Neb. 197, and 
Missouri P. R. Co. v. Lyons, 54 Neb. 633, the question 
would still arise as to whether or not the undisputed 
facts in the record show a liability for which the master 
must respond. Under plaintiff’s theory of the facts, 

37 
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O’Mara was not within the course of his employment by 
the master when he threw the oil from the bucket into 
the burning kiln. If he had been a kiln-burner and had 
done this act while firing the kiln, or if he had been 
firing his engine, then his act would have been in the 
course of his employment. While the evidence shows that 
he used the‘oil bucket in connection with his work around 
the stationary engine and on the moulding table, yet this 
was the only use he made of it within the line of his duties. 
If the master, through his vice-principal, the foreman, had 
ordered O’Mara to throw the oil into the kiln, although 
such work was outside of the course of O’Mara’s employ- 
ment, there would be no doubt of the liability of the 
master; but no such order or direction was given by the 
foreman. Consequently, we cannot see how the act caus- 
ing the injury can be regarded as anything except the 
wanton negligence of O’Mara outside of the course of his 
employment. The rule is that a master is not liable for an 
independent tort committed by his servant. The only ex- 
ception to this rule occurs where a contractional relation 
exists between the injured party and the master that’ 
imposes on the latter a very high degree of care in pro- 
tecting against injury; such as the obligation which a 
common carrier owes to passengers, or the duty an inn- 
keeper owes to his guests. In each of these latter cases, 
the master may be compelled to respond for injuries 
inflicted wantonly by servants outside of the course of 
their employment and in direct violation of the positive 
commands of the master. But there was no such contract- 
ual relation existing between defendants and plaintiff. 
Consequently, defendants are not liable fOr the indepen- 
dent tort committed by O’Mara. 

’ ‘We therefore recommend that the sgt of me 
district court be affirmed. 


AMES, C. , concurs. 


EPPERSON, C., dissents, 
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By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district courtis . © 


AFFIRMED. 7 


The following opinion on rehearing was filed J epuery 5, 
1907. Judgment of afirmance adhered to: 


1. Master and Servant: Torts or Servants. A master is not re 

sponsible for the tortious or wrongful acts of his servant, when 

- guch acts are not directly authorized by him, nor done-in the 
course or within the scope of the servant’s employment. 


2. Former opinion, @nte, p. 528, adhered -to. 


BARNES, J.. es 

The facts in this case will be found correctly stated in 
our former opinion herein, ante, p. 528. A motion for a 
rehearing was sustained, and the case has been reargued 
to the court. It appears that the district court directed 
the jury to return a verdict for the defendants, and this is 
the principal error complained of.’ By our former opinion 
the judgment of the district court was affirmed. It is now 
strenuously urged by counsel for the appellant, first, that 
the plaintiff and O’Mara, the person whose act caused the: 
injury in question, were not fellow-servants; second, that 
the act in question was performed by O’Mara within the 
scope of his employment, or, in other words, while acting 
in the line of his duty to the common master, who is there- 
fore liable for its consequences. , 

From the facts disclosed by the record it seems clear to’ 
us that the question of the defendants’ liability does not 
depend on the relation which the plaintiff and O’Mara sus- 
tained to each other at the time the injury was inflicted, 
and we are not required to determine whether or not 
they were fellow servants. Indeed, so far as this decision 
is concerned, it may be conceded that: no such consociation 
existed between them as would create that relation. We 
are thus brought face to face with the question: Was the 
act complained of committed under such circumstances as 
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to require the master to respond in damages therefor under 
the rule of respondeat superior? On the trial plaintiff 
testified, in substance, that he was working for the defend- 
ants at the time the injury occurred, and had been em- 
ployed by them for about nine years before that time; that 
O’Mara was also working for them, and had been in their 
employ for many years; that the business in which defend- 
ants were engaged was manufacturing brick; that it was 
O’Mara’s duty to run defendants’ stationary engine, which 
furnished the power for that purpose, and this was the 
only duty performed by him; that all of the men employed 
in the defendants’ brick-yard were under the charge of 
and controlled by a foreman of the name of Zarp; that 
plaintiff was a burner, and was engaged in that work 
when he received his injuries; that on the morning of the 
19th of September, 1903, while he was standing on the side 
of the defendants’ brick-kiln, near the top, his feet resting 
on a four-inch projection on the casing, his position being 
just above the second arch, and while engaged in repairing 
the casing to the kiln, he heard O’Mara making inquiry 
for the bucket, meaning a galvanized bucket used about 
the yard and in what was called the oil house for the 
purpose of mixing the oils and carrying kerosene or coal 
oil to the kiln with which to start the fires; that Zarp and 
the others said they did not know where it was; that hav- 
ing seen the bucket just before the injury occurred he told 
O’Mara that it was around on the side of the kiln near the 
post, or words to that effect; that O’Mara took up the 
bucket, which contained about three quarts of coal oil, 
stepped to the second arch and threw the oil on the fire. 
The fire was burning brightly at the time, and the result 
of O’Mara’s act was a kind of an explosion. The flames 
from the burning oil ran up the kiln, both inside and 
outside of the casing, and burned him very severely. (Then 
followed a description of his injuries, together with a state 
ment of the damages he claims to have sustained thereby.) 
Later on, in answer to questions propounded by his coun- 
sel, plaintiff also testified as follows: “Q. Was he in the 
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employ of the defendants? A. Yes, sir. Q. O’Mara? A. 
Yes, sir. Q. The engine which he was operating, of which 
he was the engineer, is it a stationary engine? A. Yes, sir, 
stationary engine. Q. What did that engine do, what 
part of the work? A. It ran the machinery that made the 
brick. Q. That made the brick? A. Yes, sir. Q. Can 
you tell what purpose the oils you say were mixed in this 
bucket were used for? A. Yes, sir. It was used on the 
roller to oil the tables. Q. And the tables were used for 
what purpose? A. For making or manufacturing of brick. 
Q. Bricks are pressed down on that table? A. Yes, sir. 
Pressed in it. Q. Pressed in that table? A. Yes, sir. Q. 
Your employment was with the burning of the kiln, 
only? A. Yes, sir. Q. What work did Mr. O’Mara per- 
form other than that of firing or operating the engine? 
A. None. Q. What work had O’Mara to do, if anything, 
with the burning of the kilp? A. Nothing whatever to do. 
He had nothing whatever to do with the burning of the 
brick. Q. What work, if any, did you and Mr. O’Mara do 
in common with each other? A. None.” 

There is no evidence in the record to show, or by which 
it can be inferred, that it was any part of O’Mara’s duty 
to use the oil bucket in question in any manner whatever, 
and plaintiff’s own evidence seems to conclusively estab- 
lish the fact that when O’Mara went to the kiln, obtained 
the bucket and threw the oil contained in it onto the fire 
he was not performing any duty which he owed to the 
defendants by reason of his employment. 

It is a general rule of law that a principal or master is 
civilly responsible for wrongs committed by his agent or 
servant, while attending to his business, through inatten- 
tion, negligence or want of skill. It is perhaps the only 
branch of the doctrine of negligence upon which all the 
eases unite, and as to which there is no dispute. It is a 
rule so plain and easy of application that it cannot be 
made clearer by illustration. This rule, however, implies 
that the master will not in any case be liable for wrongs 
committed by the servant, while not acting about the 
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master’s business; or what is substantially the same 
thing, not acting within the scope of his authority or in 
the line of his duty. This rule is so reasonable that the 
grounds on which it rests need scarcely be suggested. In 
all the affairs of life, men are constantly obliged to act for 
or by others; but no one could venture to so act if the mere 
circumstance that he employed another to act for him 
about any general or particular business made him an in- 
surer against all wrongs which such person might possibly 
commit during the period of such employment. 2 Thomp- 
son, Negligence, sec. 2,333; Wright v. Wilcox, 19 Wend. 
(N. Y.) 343; Douglass v. Stephens, 18 Mo. 362; Hudson v. 
Missouri K. & T. R. Co., 16 Kan. 470; Yates v. Squires, 19 
Ia. 26; Porter v. Chicago, R. I. & P. R. Co., 41 Ia. 358; 
Little Miami R. Co. v. Wetmore, 19 Ohio St. 110. In 
Hudson v. Missouri, K. & T. R. Co., supra, Mr. Justice 
Brewer speaking for the court, said: 

“‘A master is ordinarily liable to answer in a civil 
suit, for the tortious or wrongful acts of his servants, 
if those acts are done in the course of his employment in 
his master’s service * * * ‘This negligence must be 
in the course, or, as it is sometime called, “scope” or 
“range” of the latter’s employment. * * * ‘The true 
rule is, that the master is only responsible so long as the 
servant can be said to be doing the act, in the doing of 
which he is guilty of negligence, in the course of his em- 
ployment as servant.’” In applying these rules to the facts 
of that case it was further said in the opinion: “The gist 
of the complaint is very fairly and forcibly stated by the 
learned counsel for the plaintiff in error, when they say, 
‘the plaintiff at the time he received the injury com- 
plained of was rightfully in defendant’s depot inquiring 
about and demanding the freight of his principals of and 
from the said agent of the defendant; and while there, in 
the prosecution of his duties with the said defendant, and in 
their depot, he received from the said agent, not the freight 
of his principals, but the iron poker of the defendant, caus- 
ing the injury complained of” In other words, Trotter 
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was employed to deliver freight; plaintiff came and de 
manded freight; Trottier replies to his demand with an 
assault.. Was such assault in the course of Trotter’s 
employment? Did it grow out of any services he was en- 
gaged in, or was it in the line of his duty? It seems to us it 
was clearly disconnected therefrom, and a mere volunteer 
assault. True, the employment may have given the oppor- 
tunity and occasion, but it was not an act which in any 
fair sense the company could have been said to have em- 
ployed him to do, or to have anticipated that he would-do, 
nor an act which was the act of the company. * “, * 
A party goes into a store to purchase goods, and is there 
fore rightfully there. He makes an inquiry as to the price 
of an article of a clerk behind the counter, who in reply 
takes a weight and knocks him down with it. Can this 
be said to be an act which the proprietor contemplated, 
when he employed the clerk? That it was in the line of the 
clerk’s employment, and that therefore the employer was 
responsible? But the cases are parallel. The employ- 
ment in each furnishes the opportunity and the occasion ; 
but in each the act is not one the agent was employed to - 
perform, nor within the scope of his employment.” 

So, in the case at bar, the act of O’Mara in throwing the 
oil upon the fire cannot be said, in view of the evidence, 
ito have been committed in the line of his employment. If 
it be insisted that we should presume that O’Mara was 
performing a duty he owed to the master, and was acting 
within the line of his employment when he went to the kiln, 
procured the bucket, and threw the oil on the fire, the 
answer is, the plaintiff by his own testimony has rendered 
it impossible to indulge in such a presumption. He states 
positively that the only duty O’Mara was to perform, and 
did perform, for the common master was that of firing and 
running the stationary engine; that he performed no other 
duties whatsoever; that he had nothing whatever to do 
with the burning of the brick, and it is not shown that his 
employment required him to use or empty the oil bucket 
-for any purpose whatever. As was well said in our former 
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opinion, the act causing the injury cannot be regarded as 
anything but the wanton negligence of O’Mara, outside of 
the course of his employment. Therefore, in view of the 
general ryle that the master is not liable for an indepen- 
dent tort committed by his servant, and because the plain- 
tiff’s evidence does not bring this case within any excep- 
tion to the rule, it seems clear that the defendants are not 
liable for the consequences of the act which is the founda- 
tion of his complaint. 

For the foregoing reasons, our former opinion affirm- 
ing the judgment of the district court is adhered to. 


AFFIRMED. 


BROWN COUNTY V. JOHN LAMPERT. 
Fitep May 3, 1906. No. 14,327. 


Counties: PrisoNeRS: MAINTENANCE. Where a prisoner is convicted 
in the first instance of a felony, and the judgment of conviction 
is suspended by the supreme court and he is remanded to the 
custody of the sheriff of the county in which the offense is al- 
leged to have been committed, and the judgment of conviction is 
reversed by this court, and at a new trial the defendant is ac- 
quitted, the county in which the offense is alleged to have been 
committed, and not the state of Nebraska, must pay the cost of 
keeping and maintaining such prisoner between the time of his 
first conviction and the time of his final acquittal. 


Error to the district court for Brown county: WIL- 
LIAM H. WESTOVER, JUDGE. Affirmed. 


William M. Ely, for plaintiff in error. 
P. D. McAndrew, contra. ! 


OLDHAM, C. 


John Lampert, defendant in error in this suit, is sheriff 
and ex officio jailer of Brown county, Nebraska. As sheriff 
of said county he filed his claim with the county board for 
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‘the statutory fees for keeping Fred M. Hans as a prisoner 
in the county jail in said county from the 7th day of 
January, 1904, to the 19th day of August of the same year. 
The claim was disallowed by the county board, and an_ 
appeal was taken to the district court for Brown county, 
where the action of the county board was reversed and the 
claim allowed. To reverse this judgment the county brings 
error to this court. 

There is no dispute that the fees claimed are the proper 
statutory allowance for the kceping of the prisoner, but the 
county’s contention is that on the 24th day of October, 
1903, the prisoner Hans was sentenced by the district court 
for Brown county to impr:sonment for life in the state pen- 
itentiary, and that from the time of his conviction and sen- 
tence until the time of his subsequent acquittal the cost of 
his confinement should be paid by the state, and not the 
county. Section 378 of the criminal code is as follows: 
“The cost of keeping and maintaining any prisoner after 
his conviction of any offense punishable by imprisonment 
in the penitentiary, wheresoever he may be kept and con- 
fined, shall be paid by the state, according to the rate 
which may be established by law at the time when such 
services may be rendered or expenses incurred; Provided, 
“The rate so established shall not be construed to apply to 
any contract which the governor may make for the con- 
finement of convicts in the penitentiary of a state.” 

The contention of the county is that under this section 
of the criminal code the state, and not the county, should 
pay the sheriff’s claim. There is no doubt that if the con- 
viction of Hans had been affirmed by the supreme court 
this contention would be well founded; but the record 
shows that after the conviction of Hans the judgment of 
conviction was suspended by order of the chief justice of 
this court until a hearing could be had on a petition in 
error; that the order of suspension recited: “It is further 
ordered that the said Fred M. Hans be committed to the 
custody of Brown county to be imprisoned in the county 
. jail of said county until the case in error is disposed of.” 
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It also appears from the record that at the hearing of the 
error proceeding in this court the judgment of the district 
court was reversed and the cause remanded for further 
proceedings (Hans v. State, 72 Neb. 288), and that at a 
new trial had in the district court at the April term 
thereof, 1905, Hans was acquitted of the offense charged 
against him. Now section 380 of the criminal code pro- 
_ vides: “The costs of keeping and maintaining any prisoner 
previous to his conviction of an offense punishable by im- 
prisonment in the penitentiary, or either before or after 
his conviction of an offense not so punishable, or when he 
shall not be convicted of any offense, shall be paid by the 
county in which the offense may be committed, or alleged 
to have been committed.” While it is true that at the first 
trial in the district court Hans was convicted of a felony, 
yet by the judgment of this court such conviction was set 
aside and held for naught, and the case was remanded for 
a new trial under the opinion of this court. At the new 
trial Hans was acquitted, so that the charge for the cost 
of keeping and maintaining him while a prisoner was the 
cost of keeping a prisoner who was not convicted; and 
under section 380, supra, that cost should be paid by the 
county. 

We therefore recommend that the judgment of the dis- 
trict court be affirmed. 


AMES and Epperson, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


VoL. 76] JANUARY TiR-, 1906. 539 


Morrison v. Gosnell. 


JAMES S, MORRISON, APPELLANT, V. JOSHUA E. GOSNELL 
ET AL., APPELLEES. 


Firep May 8, 1906. No. 14,226. 


1. Appeal. “The time within which an appeal may be taken from a 
decree of the district court does not begin to run until such 
decree has been entered of record, so that it is within the power 
of the appellant to comply with the statute regulating appeals 
by filing in this court a certified transcript of the proceedings of 
the district court.” Bickel v. Dutcher, 35 Neb. 761. 


2. Statute of Frauds: QuieETING TITLE. Part performance on the part 
of a vendor, including the surrender of possession, and full per- 
formance on the part of the vendee, is sufficient to remove a 
parol agreement for the sale of real estate from the operation of 
the statute of frauds, and the vendee in possession may maintain, 
an action to quiet title. 


APPEAL from the district court for Harlan county: Ep 
L. ADAMS, JupcE. Reversed. 


Flansburg & Williams, for appellant. 
J. G@. Thompson and T. L. Porter, contra. 


EPPERSON, C. 


This action was instituted in the district court for 
Harlan county by the plaintiff, a real estate broker. The 
facts alleged in the petition are substantially as follows: 
The plaintiff was employed by the defendants, Drew and 
Woodward, to sell their land, consisting of 420 acres. In 
the event of a sale through the plaintiff’s agency, the said 
defendants, by parol, agreed to convey to plaintiff a ten- 
acre tract of land as his commission. The plaintiff pro- 
cured a purchaser for the land, and said defendants and 
the purchaser entered into a written contract for the sale 
and purchase thereof. At the time such contract was 
made the said defendants fully recognized, and it was 
understood and agreed at that time, that the plaintiff had 
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earned his commission for making said sale and was then 
entitled to a deed to said ten-acre tract; that the plaintiff 
would then take possession of said land as owner, and that 
as soon as the purchaser paid the balance of the purchase 
money on his contract the said Drew and Woodward would 
convey the said ten-acre tract to the plaintiff in full sat- 
isfaction of his commission. At the suggestion of Drew 
and Woodward, plaintiff took possession of the said ten-acre 
tract and has ever since retained possession thereof. Said 
defendants afterwards refused to convey the remainder of 
the land to the purchaser procured by plaintiff, but con- 
veyed all their land, including the ten-acre tract, to the 
defendant, Gosnell, who knew of the possession and rights 
of plaintiff. Plaintiff prayed for a judgment clearing the 
title to the ten-acre tract of land of the cloud occasioned 
by the deed from Drew and Woodward to Gosnell, and a 
mortgage given by Gosnell to the said Drew and Wood- 
ward. He further asked for a decree quieting title in 
plaintiff. To this petition the defendants filed a general 
demurrer which was sustained by the trial court, and a 
judgment of dismissal was entered. From this judgment 
the plaintiff appeals to this court. 

1. Counsel for defendants in his oral argument objected 
to the jurisdiction of this court for the reason that this 
case was not filed until after the expiration of six months 
from the announcement of the judgment by the trial court. 
A supplemental certificate filed by the clerk of the district 
court for Harlan county, appearing in the records, dis- 
closes that the judgment was announced by the court 
below October 10, 1904, but that the journal entry of such 
judgment was filed in the office of the clerk October 18, 
1904. The case was filed with the clerk of this court April 
12, 1905, and within six months from the entry of the 
judgment of record in the court below. Under the rule 
announced in Bickel v. Dutcher, 35 Neb. 761, the six 
months prescribed by statute within which an appeal may 
be filed in this court begins at the time the judgment was 
entered of record in the lower court. This case was cited 
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with approval in Ward v. Urmson, 40 Neb. 695, and Nor- 
folk State Bank v. Murphy, 40 Neb. 735. We have there 
fore, by the filing of the transcript herein, obtained juris- 
diction of this cause. 

2. It will be observed that the action is not for the 
recovery of a commission for selling real estate; nor is it 
an action for the specific performance of a contract for 
sale; but it is to quiet the title to a tract of land which the 
plaintiff claims as owner under a contract with his grant- 
ors. The petition clearly alleged that the plaintiff was the 
owner of the land in controversy and in possession under a 
contract of purchase fully executed on his part and par- 
tially executed on the part of the defendants, Drew and 
Woodward, who parted with possession. In the case of 
Hamion v. Wilson, 10 Neb. 188, a very similar state of facts 
existed as to the nature of a contract of sale. It was there 
held by this court that part performance by the vendor, 
including the delivery of possession, and full performance 
by the vendee, is sufficient to take a parol contract for the 
conveyance of real estate out of the statute of frauds. 
The petition herein stated a cause of action, and the 
demurrer should have been overruled and plaintiff per- 
mitted to prove his alleged case. 

We therefore recommend that the judgment of the dis- 
trict court be reversed and the cause remanded for further 
proceedings. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons appearing in the forego- 
ing opinion, the judgment of the district court is reversed 
and the cause remanded for further proceedings. 


REVERSED. 
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EDMUND C, STRODE ET AL., APPELLEES, V. JOSEPH S. Hoac- 
LAND ET AL., APPELLANTS. 


' Fimzp May 38, 1906. No. 14,247. 


Judicial Sale: Sermne Asmwy, The district courts of this state are 
vested with discretion to set aside a judicial sale, if there has 
been fraud or unfairness on the part of any person prejudicial to 
the rights of a party to the suit. 


APPRAL from the district court for Logan county: 
HANSON M. Grimgs, JUDGE. Affirmed. 


W. V. Hoagland, for appellants. 


Wilcow & Halligan, J. E. Morrison and E. C. Strode, 
contra. 


EPPERSON, C. 


This is an appeal from an order of the district court for 
Logan county setting aside a judicial sale in a proceeding 
foreclosing a real estate mortgage. The mortgage in con- 
troversy was given by Joseph S. Hoagland and wife, who 
have continuously owned the equity of redemption. On 
_ the day preceding the sale the defendants filed objections 
to the appraisement for the the reasons that the action 
had abated, that the appraisers were not resident free- 
holders of the county, that the lands were appraised so far 
below their real value as to make said appraisement fraud- 
ulent, that a copy of the appraisement had not been filed 
in the office of the clerk of the court prior to the advertise- 
ment, and that the appraisement was not made upon 
actual view by the appraisers. At the sale the defendant’s 
daughter-in-law was the sole bidder. She bid $670, the 
land having been appraised at $1,000. The executors of the 
estate of Martha E. Stuart, who had died since the suit 
was instituted, filed objections to the confirmation of the 
sale for many reasons; among them are the following: 
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That before the sale the attorney for the defendant had 
filed with the clerk objections to the appraisement, which 
motion the executors confessed; that after the objections 
had been filed by the defendants their attorney bid on said 
property in the name of his wife, and that no greater bid 
was made for the reason that the objections were on file. 
The executors do not rely upon the other objections alleged 
in their motion, and it is unnecessary to refer to them here. 
Before the filing of these objections by the executors, the 
defendants had withdrawn their objections to the appraise- 
ment. _— ; 
The only question to be considered is whether or not the 
conduct of the defendants and their daughter-in-law was 
unfair and prejudicial to the plaintiffs to such an extent 
as would justify the district court, exercising sound legal 
discretion in setting aside the sale. That the appellant 
and the defendants were acting in unison there can be no 
doubt. The defendants employed their son as attorney in 
the action. Acting for them he filed objections to the sale, 
thereby preparing for further litigation and delay. On 
the day of sale, as attorney for his wife, he bid upon the 
property; and afterwards as attorney for the defendants, 
withdrew the objections previously filed. His wife then 
was the successful bidder, and for a sum defendants had 
previously alleged was so far below the real value of the 
property as to amount to fraud. “It is ordinarily the duty 
of a court, where a judicial sale is made in conformity 
with its decree, to ratify such sale.” Passumpsic Savings 
Bank v. Maulick, 60 Neb. 469. But when one party in- 
dulges in unfair or fraudulent conduct to the prejudice of 
an adverse party, the trial court is vested with a discretion 
to set aside the sale. In the case of Roberts v. Robinson, 
49 Neb. 717, it was held: “If there has been fraud or un- 
fairness, irregularity, or disregard of the statute in mak- 
ing a judicial sale, the district court is invested with the 
discretion to'set such sale aside.” The fraud or unfairness 
necessary to avoid a sale is not limited to the wrongs of 
the officers conducting the sale, but whenever any person 
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does some act manifestly unfair and prejudicial, which 
would become effective upon confirmation of the sale, the 
court should intervene to prevent the consummation of the 
wrong. ; 

The evidence in this case shows that one other person 
was disposed to bid at this sale, but having learned that 
objections were filed, and fearing protracted litigation, 
refrained from bidding. But even in the absence of evi- 
dence of this nature it is reasonable to presume that the 
filing of such objections will result in discouraging” 
bidders, and a sale thus made may be set aside on the 
motion of the party aggrieved. The unfairness in this case 
is obvious. The defendants and those acting for and with 
them discredited the proceedings: by filing objections to 
the appraisement, thereby threatening to litigate the 
rights of the purchaser. It is not even claimed that the 
objections were filed in good faith. The evidence of defend- 
ant’s attorney as to his reasons for this conduct was that 
he filed their objections “with the object of raising all pos- 
sible objections that might be raised in court before con- 
firmation if facts should develop.” It was his business to 
know the facts and not to object unless justified. Defend- 
ants depreciated the value of the land by their improper 
conduct, making it possible to purchase at the deprecia- 
tion they caused, and their daughter-in-law cannot now 
claim to be a fair purchaser. Such conduct would vitiate 
a contract, and therefore fairly brings this case within the 
exeception to the rule announced in Nebraska L. & T. Co. 
v. Hamer, 40 Neb. 281, which provided: “Until a bid is 
accepted it is a mere proposal and may be withdrawn by 
the bidder. After acceptance it becomes a binding con- 
tract and cannot be withdrawn or changed except under 
such circumstances as would justify the rescission or 
reformation of other contracts.” 

But appellant argues, in effect, that plaintiffs were not 
prejudiced because they might have appeared at the sale 
and protected their rights by bidding a greater amount. 
The plaintiff’s were executors of the mortgagee’s estate. 
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They were justified in submitting to the defendants’ 
motion to set aside the appraisement because of its ex- 
tremely low and fraudulent valuation. They waived no 
rights by their failure to bid. 

The record of the trial court shows no abuse of disere- 
tion, and we recommend that the judgment be affirmed. 


AMES and OLDHAM, CC., concur. 
By the Court: For the reasons stated in the foregoing 


opinion, it is ordered that the judgment of the district 
court be 


AFFIRMED. 
LETTON, .J., dissenting. 


- There is no competent evidence in the record to show 
that the appellees were damaged, or that the land was 
worth more than it was sold for, or that it would bring 
more upon a resale. 


UNION PACIFIC RAILROAD COMPANY V. EDWarD D. 
MURPRY. 


FILep May 3, 1906. No. 14,264. 


1, Pleadings: AppeaL: Cause or AcTION. There was a variance in 
the time of alleged damage by fire between the petition in the 
county court and the petition as amended in the district court, 
otherwise the petition in the district court was the same as the 
petition in the county court; pleadings examined with reference 
to the facts, and held to state the same cause of action. 


2. The measure of damages to growing trees, having no value for 
purposes of transplanting, is the value of the trees with reference 
to the land in the situation in which they stood prior to the 
damage, less their value for practical purposes afterwards. 


3. Damages: Evivence. It is not error to permit a witness to testify 
whether or not such growing timber is valuable as onnamental 
or shade trees or as a protection to the owner's premises. 


4. Evidence examined, and held sufficient to support the verdict. 


38 
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Error to the district court for Dawson county: Bruno 
QO. HOSTETLER, JUDGE. Affirmed. 


John N. Baldwin, Edson Rich and John A. Sheean, for 
plaintiff in error. 


Warrington & Stewart and H. M. Sinclair, contra. 
EPPERSON, C. 


Murphy sued the defendant company in the county 
court of Dawson county, charging that on or about the 22d 
day of September, 1902, he suffered a loss by fire of 11 tons 
of hay, 155 growing trees and 35 fence posts of the aggre- 
gate value of $226.20, and that said fire was caused 
through the carelessness of the defendant. In his petition 
filed in the district court for said county, to which the 
case was taken on appeal, the plaintiff fixed the time of 
said fire as in the county court “on or about September 22, 
1902.” Near the close of the trial, the court permitted 
plaintiff to amend his petition by stating that the fire 
occurred on or about the 21st day of October, 1902. 

1. Defendant argues that by such amendment a differ- 
ent cause of action was alleged. This is seriously con- 
sidered because there was in fact on each of the days in 
controversy a fire caused by defendant, which damaged 
plaintiff’s property. Defendant contends that by the 
amendment plaintiff was permitted to substitute the dam- 
age done by the fire other than the one alleged in the 
county court. The evidence shows that the fire of Septem- 
ber 22d destroyed the hay on the south side of the track, 
and the fire of October 21st destroyed the property alleged 
_in the petition. The damages alleged were the same in 
the petition filed in the county court and the amended 
petition filed in the district court. There was only the 
one fire which damaged fence posts, trees and hay. The 
same cause of action was alleged. Plaintiff might have 
recovered damages done October 21, even though he had 
not amended his petition, but, having chosen to amend, 
did not thereby lessen his rights to recover. 
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2. As to the measure of damages, the court instructed 
the jury as follows: “The court instructs the jury that, if 
you find from the evidence and under the instructions of 
the court for the plaintiff, you will assess the amount of 
his recovery at the amount of damage the trees sustained 
by reason of the fire, and this sum is ascertained by deter- 
mining the value of the trees burned as standing timber 
with reference to the land in the situation in which they 
stood, less their value in their burned and charred condi- 
tion after the fire.” Defendant takes exception only to 
the clause “with reference to the land in the situation in 
which they stood.” Otherwise, the instruction is identical 
with that approved by the court in the case of Fremont, EF. 
é& M. V. R. Co. v. Crum, 30 Neb. 70. It was there held 
that the measure of damages was not the market price of 
trees for transplanting as shade or ornamental trees, 
but the difference in value of such trees before and after 
the fire as standing timber. We cannot see that the objec- 
tionable feature varied the approved rule. There was no 
evidence that the trees in controversy in this case were in- 
tended for any other purpose which would permit their- 
separation from the land, or that they were of value for the 
purpose of transplanting. By inserting the matter ob- 
jected to in this instruction, the trial court properly lim- 
ited the jury to a consideration of the one element of 
damage. It occurs to us that this was a matter favorable 
to defendant. The learned commissioner in Kansas City 
& O. R. Co. v. Rogers, 48 Neb. 658, in writing of a similar 
matter, used this language: “If the market value is not a 
proper test, and if their value must be determined as stand- 
ing timber, then it follows that it is not only proper, but 
absolutely necessary to consider their value with reference 
to the land in the situation in which they stood.” There 
was no error in the instruction complained of. 

3. Upon the trial the plaintiff as a witness in his own 
behalf was asked this question: “State whether or not 
such trees as you have described were destroyed in this fire 
have a value as ornamental or shade trees and as a pro- 
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tection to the buildings and premises generally?” Again 
counsel cite Fremont, H. & M. V. R. Co. v. Crum, supra. 
But we do not understand that this court undertook to say 
that the value of ornamental and shade trees was not. to be 
considered by a jury in ascertaining the amount of dam- 
ages. But as to the trees in controversy in that case the 
question of the value thereof for transplanting was not to 
be considcred., In the case at bar the question of trans- 
planting was not considered, but the value of the trees as 
standing timber was to be ascertained, and the elements 
constituting that value were proper subjects of inquiry. 
The court properly overruled defendant’s objection to the 
question. 

4, Defendant requested the court to instruct the jury to 
return a verdict for the defendant, on the ground that 
there was no evidence to support plaintiff’s claim that the 
defendant was negligent in setting out the fire on the 21st 
of October. The evidence clearly shows that the fire which 
destroyed the plaintiff’s property described in the petition 
was on or about October 21, 1902; that the defendant’s 
right of way abutting the plaintiff’s damaged grove and 
hay lands was not kept clean and free from dry and com- 
bustible material; and that the fire began on the right of 
way soon after the passage of one of defendant’s locomo- 
tives. This evidence, under the rule of this court, was suf- 
ficient to establish the plaintiff’s case. Union P. R. Co. v. 
Keller, 36 Neb. 189; Rogers v. Kansas City & 0. R. Co., 52 
Neb. 86. The evidence as to the amount of damages was 
conflicting, but the amount of the verdict was within the 
limits fixed by the several witnesses, and we sce nothing in 
the record supporting defendant’s contention that the ver- 
dict was the result of passion and prejudice on the part of 
the jury. 

Finding no reversible error in the record, we recommend 
that the judgment of the district court be affirmed. 


AMES and OLDHAM, CC., concur. 


ao 


VOL. 76] JANUARY TERM, 1906. 549 


Union P. R. Co. v. Meyer. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED. 


UNION PACIFIC RAILROAD COMPANY Y. PETER C. MEYER. 
Fitep May 3, 1906. No. 14,265. 


1. Evidence examined, and held sufficient to sustain the verdict. 


2. Refusal to Instruct: Review. This court is not bound to review 
the action of the trial court In refusing to instruct the jury as 
requested, when no exception is taken to such refusal. 


3. Action: Parties, A bailee of property having an interest therein 
under express contract may maintain an action to recover the 
value thereof against one through whose negligence or failure of 
duty it is lost. 


Error to the district court for Dawson county: BRUNO 
O. HostTeruEer, JUDGE. Affirmed. 


John N. Baldwin, Edson Rich and John A. Sheean, for 
plaintiff in error. 


Warrington & Stewart and H. M. Sinclair, contra. 


EPPERSON, C. 


The plaintiff recovered judgment in the district court for 
Dawson county for the killing of ten head of cattle. Plain- 
tiff was the owner of part and bailee of part of the cattle 
in controversy, and also of other cattle, which were, on the 
morning of the accident, confined in a pasture adjoining 
the railroad right of way. On July 11, 1903, an unusual 
wind, rain and hail-storm drove the cattle through the 
fence onto the defendant’s right of way. Plaintiff alleges 
that the-employees of defendant negligently ran one of its 
trains upon the cattle, killing seven head owned by plaintiff 
and three head in his custody as bailee. Plaintiff had 
judgment, and the defendant prosecutes error to this court. 


x 
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1. The first point for determination is whether the evi- 
dence is sufficient to sustain the verdict. The proof dis- 
closes that the east-bound train of the defendant, which 
killed the cattle, was running 45 or 50 miles an hour; that 
the track was straight for at least two miles west of the 
place of the killing, and that on a clear day the engineer 
could have seen the cattle in time to have stopped the train 
and prevented the damage. There was a conflict in the evi- 
dence as to the condition of the weathcr at the time of the 
accident. Witnesses called by plaintiff testified that the 
storm was of short duration; that immediately after, and 
while defendant’s train was four miles west of the place of 
the accident, the rain and hail had ceased, the sun came out 
and the day was clear. Defendant’s witnesses testified 
that it was yet raining at the time of the accident, and that 
the rain, striking the engine, produced steam, which 
clouded the lookout window of the engine cab, whereby the 
engineer in charge of the train was unable to discover the 
cattle upon the track until within 200 feet thereof. If the 
plaintiff’s evidence was true, the defendant’s employces 
were negligent as alleged in the petition, unless other 
duties demanded’ their attention at that particular time. 
Defendant contends that such was the case; that by reason 
of other duties the defendant’s engineer conld not sooner 
have discovered the cattle on the track. The evidence 
shows that he was employed with no particular duty at 
that time other than clearing the front window of his cab 
that he might better observe the track in front of him. 
This question was snsiitted to the jury by an instruction 
of the court upon its own motion. The matters complained 
of clearly show an issue of fact, the determination of which 
was for the jury. 

Defendant further contends that the plaintiff was guilty 
of contributory negligence in that he failed to use diligence 
in protecting his property. The cattle divided into two 
herds upon defendant's right of way. Immediately follow- 
ing the storm, plaintiff started from his home, hastened to 

‘defendant’s right of way, and drove therefrom the herd of 
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cattle nearer the gateway, which had been blown down ap- 
parently by the storm. He then hastened toward the 
other herd, which was about three-quarters of a mile west 
of the gateway. Before he had gone far, the train reached 
them and the damage was done. Defendant claims that 
plaintiff should have brought to his assistance a strangér 
and his family who were at plaintiff’s house, where they 
had been driven by the storm. The proof fails to disclose 
that it was within the power of the plaintiff to procure the 
services of this family, or that with their assistance time 
was sufficient to permit a rescue; nor is it shown that 
plaintiff could have reached the more distant herd on the 
track, had he attempted so to do in the first instance. 
There was no evidence of contributory negligence. 

2. Error is predicated upon the refusal of the trial court 
to instruct the jury as requested by defendant. An ex- 
amination of the record discloses that no exceptions were 
taken to the refusal of the court to give defendant’s re- 
quested instructions. Hence, under the rule often an- 
nounced by this court, we cannot review the action of the 
district court in refusing to instruct the jury at defendant’s 
request. Holloway v. Schooley, 27 Neb. 553. 

3. One of the instructions refused pertained to the re-_ 
covery of damages by plaintiff as bailee of the three head 
of cattle killed, and, as that would affect the question as 
to the sufficiency of the evidence to entirely support the 
verdict, we are required to consider the proposition, though 
not the alleged error as to the instruction. Plaintiff was in 
possession under a contract with the owner whereby he 
was entitled to one-half of the offspring of the cattle bailed. 
This question has not, to our knowledge, been décided by 
this court; but we believe, while that question has been 
considered in other courts, it has, without exception, been 
held that a bailee of property having an interest therein 
under an express contract may maintain an action for the 
negligent destruction of the property bailed. In Chamber- 
lain v. West, 37 Minn. 54, 33 N. W. 114, it is said: 
“Nothing is better settled than that, in actions for torts 
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in the taking or conversion of personal property against 
a stranger to the title, a bailee, mortgagee, or other special 
property man is entitled to recover full value, and must 
account to the general owner for the surplus recovered 
beyond the value of his own interest; but as against the — 
general owner or one in privity with him he can only re- 
cover the value of his special property.” See also Jellett v. 
St. Paul, M. & M. R. Co., 30 Minn. 265; Russell v. Butter- 
field, 21 Wend. (N. Y.) 300; Afechanics & Traders Bank v. 
Farmers & Mechanics Nat. Bank, 60 N. Y. 40; Atkins v. 
Moore, 82 Il. 240; Fallon v. Manning, 35 Mo. 271. 

Finding no reversible error in the record, we recommend 
that the judgment of the trial court be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


ISABEL LINN, APPELLANT, V. CITY OF OMAHA ET AL, AP- 
PELLEES. 


Fitep May 3, 1906. No. 14,616. 


1, Municipal Bonds: SpecraL. Evecrions. Under its charter the city 
council of Omaha may provide by ordinance a manner, not in- 
consistent with statutory provisions, for calling and conducting 
a@ special election for the purpose of voting upon a proposition 
to issue such bonds of the city as are authorized by law. 


2. : Pupiic Buitornes. The power to issue bonds for the con- 
struction or purchase of needful buildings for the use of the 
city, conferred by section 195 of the Omaha charter, gives that 
city power to issue its bonds for the purpose of raising funds 
with which to procure a site for any such building, the construc- 
tion of which is also provided for in the same manner and as a 
part of the same proposition. 


8. Special Election: Enaine Hovses.. At a special election there was 
submitted to the electors this question: “Shall the bonds of the 
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city in the sum of $60,000 be issued for the purpose of paying the 
cost of constructing fireengine houses * * * such * * * 
to be in the locality and at the estimated and approximate cost 
as follows: North 50 feet of lot 13, block 1, Armstrong's First 
Addition, estimated cost $30,000. For the purchase of site and 
the erection of a fire-engine house thereon in the district lying 
north of Willis avenue * * “ estimated cost $30,000.” Held,. 
To contain but one proposition—to procure engine houses. 


4. 


VoTING MacHINEs. An inscription on the ballot label of a 
voting machine used in elections upon questions may be ab- 
breviated to meet the requirements of the limited space. The 
inscription, “Shall the city issue $60,000 fire-engine house bonds 
to run 20 years at 4%?’ upon the ‘ballot label of the voting 
machines used at the election in controversy, as an abbreviation 
of the proposition quoted in the last paragraph, {s a sufficient 
statement of the question submitted. 


5. A city election will not be annulled by the courts because the city 

council delegated to persons not members thereof the ministerial 

’ duty of assisting the city clerk in tabulating the election re- 
turns, in the absence of fraud or mistake. 


APPEAL from the district court for Douglas county: 
ALEXANDER ©, TROUP, JUDGE. Affirmed. 


A. G@. Ellick, for appellant. 
John P. Breen and W. H. Herdman, contra. 


EPPERSON, C. 


This is an action for injunction instituted by the plain- 
tiff, who is a resident and taxpayer of the city of Omaha, to 
annul ordinance No. 5,613 of said city providing for a 
special bond election, and to declare void an election held 
in pursuance thereto, and to restrain the defendants as offi- 
cers of the city of Omaha from executing or negotiating 
certain bonds of that city. A demurrer was filed to the 
petition and sustained by the trial court. Plaintiff, not 
desiring to plead further, a judgment of dismissal was 
entered, from which the plaintiff appealed. 

The facts alleged in the petition, and necessary for our 
consideration, are as follows: On September 27, 1905, the 
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city council of Omaha passed an ordinance providing for 
submitting to the electors of said city at a special election 
the following proposition: “Shall the bonds of the city of 
- Omaha in the sum of $60,000 be issued for the purpose of 
paying the cost of constructing fire-engine houses for the 
use of the fire department of the city of Omaha, such fire- 
engine houses to be in the locality and at the estimated and 
approximate cost as follows: North 50 feet of lot 13, block 
1, Armstrong’s first addition, estimated cost $30,000. For 
the purchase of a site and the erection of a fire-engine 
house thereon in the district lying north of Willis avenue, 
west of the east line of Sherman avenue and east of the 
west line of Twenty-fourth street, estimated cost $30,000.” 
Said ordinance authorized and directed the mayor to issue 
his proclamation calling said special city election, and 
directed that said proclamation be issued at least 20 days 
prior to said election, and provided that, if voting machines 
be used at said election, the city clerk should prepare the 
statement of the question submitted to be inserted on the 
ballot label. The mayor issued his proclamation, and the 
proposition for such election was published as required by 
law. On November 7, 1905, said special election was held, 
at which voting machines were used instead of ballots. 
Upon the ballot label there was set forth the following 
words and figures: “Shall the city issue $60,000 fire-engine 
house bonds to run 20 years at 4%?” On the Thursday 
evening following, the city council met for the purpose of 
canvassing votes cast at the said election, and at the mect- 
ing the president appointed two persons to assist the city 
clerk in canvassing the returns. These two persons took 
an oath of office before the city clerk to faithfully and im- 
partially perform their duties as canvassers, and thereupon 
they and the city clerk proceeded to canvass the vote. At 
the session of the city council on the following day, the 
clerk and the persons thus appointed to assist him made a 
report in writing to the city council that they had tabulated 
the vote, and found that upon said proposition there were 
3,416 votes “Yes,” and 1,468 “No.” Upon receiving such 
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report, the president of the city council declared the propo- 
sition voted upon, stating the same at length, duly carried. 
Upon motion, and the vote of the city council, the declara- 
tion of the president was approved. On November 21, 1905, 
the city council duly passed an ordinance authorizing and 
directing the issuance of said bonds. Thereafter the bonds 
were offered for sale by the city of Omaha, and were sold to 
J. L. Brandeis & Son, and at the time this suit was insti- 
tuted the defendants were preparing to execute, issue and 
deliver said bonds to the purchaser. 

1. The plaintiff contends that the city of Omaha under 
its present charter has no power to submit such a question 
to the electors at a special election. Subdivision 28, section 
144 of the city charter (Comp. St. ch. 12a, 1905), author- 
izes and empowers the city to establish fire-engine houses. 
Subdivision 29 of said section provides that the city may 
establish any useful or necessary building upon any land 
purchased for such purpose. Section 195 of the charter 
provides as follows: “The mayor and council are hereby 
authorized and empowered to issue bonds of the city with 
interest coupons annexed in such amounts and for such 
length of time as they may deem proper * * * for the 
construction or purchase of a city hall, auditorium, or 
other needful buildings for the use of the city.” Section 
197 provides: “No bonds * * * shall be issued until 
the electors of said city shall have authorized the same by 
a two-thirds vote of the electors of such city, voting on 
said proposition, at a general or special election of said 
city held after ten days’ notice, published in the official 
paper of the city stating the maximum amount proposed to 
be issued and stating distinctly the purpose for which they 
are to be issued.” Reading the several sections above cited 
together, it clearly appears that the city has the authority 
to construct or purchase useful buildings, and under the 
petition in this case we are required to assume that the pro- 
posed engine houses are necessary and useful. It also ap- 
pears that the city officers have the power to issue bonds to 
raise funds for such purpose. We find no provision in the 
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charter providing the manner for calling the special elec- 
tions authorized by section 197; but as the power was ex- 
pressly conferred by the legislature, which failed to estab- 
lish the manner of its exercise, the city was required to 
prescribe by ordinance the manner of exercising these 
powers. Such was done in this case by the passage of 
ordinance No. 5,613 set forth in the petition. Authority: 
therefor is given by section 148 of the charter which pro- 
vides: ‘When by this act the power is conferred upon the 
mayor and council to do and perform any act or thing, and 
the manner of exercising such power is not specially 
pointed out, the mayor and council may provide by ordi- 
nance the details necessary for the full exercise of such 
power.” 

2. Plaintiff contends, further, that the city of Omaha 
has no power to issue bonds for the purpose of purchasing a 
site for an engine house; and cites in support thereof 
Witter v. Board of Supervisors, 112 Ia. 380, 391, 88 N. W. 
1,041, in which the supreme court of Iowa held that under 
the statute of that state, authorizing counties to borrow 
money for the erection of public buildings, and to issue 
bonds for such indebtedness, a county has no express or 
implied power to issue negotiable bonds for a debt created 
in the purchase of necessary real estate for a courthouse 
site. This case, it occurs to us, is not in point. In the 
opinion the court say in reference to the statutes they had 
under consideration : 

“It is contended by the county, however, that express 
power so to do is conferred by sections 447 and 448 of the 
code, and that the power to issue bonds for the erection of a 
public building was also intended to include the ground 
upon which it is situated. A careful examination of the 
statute covering the entire subject leads us to a different 
conclusion.” 

A like examination of our own statutes leads us to the 
conclusion that a city of the metropolitan class in this 
state has the authority to issue bonds for the purchase of 
land as a site for an engine house. The statute construed 
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by the Iowa court, it seems, contained no provision for the 
purchase of the desired public building. Section 195 above 
quoted, it will be observed, confers upon the city officers 
power to issue bonds for the construction or purchase of a 
city hall or other needful buildings, and it seems to us that 
there can be no doubt but that under this provision the city 
would have authority to issue bonds for the purchase of an 
engine house, and that such purchase would include the 
lot or tract of land upon which the engine house had been 
constructed. As above shown, the city had authority to 
issue bonds for the construction of an engine house, and the 
question presents itself as to whether or not the provision 
of the charter is broad enough to include the purchase of 
the site for the proposed building. Evidently the legisla- 
ture intended to provide for the procuring of all needful 
buildings by the issuance of bonds. We think that the in- 
tention was sufficiently expressed by the language used, 
and that the clause providing for the purchase of needful 
buildings is sufficient to authorize the purchase of a site 
therefor. 

3. The plaintiff further contends that the question sub- 
mitted at the special election contained more than one 
proposition, and therefore is in violation of section 194 of 
the charter which provides that each proposition must con- 
tain but one subject or purpose. It is argued that the con- 
struction of the engine house located at Twenty-fourth and 
Cuming streets is one subject; that the engine house to be 
located north of Willis avenue another; and that the pro- 
posed purchase of the tract of land was a third. If more 
than one proposition was in fact submitted the petition 
stated a cause of action, and the injunction should have 
been allowed. Many cases are cited by counsel wherein 
the courts of some of our sister states have disapproved 
similar propositions submitted in the alternative; such 
as: “Shall the following be adopted: To issue bonds of the 
city of Leavenworth in the sum of $400,000 to purchase, 
procure, provide or contract for the construction of water- 
works?” City of Leavenworth v. Wilson, 69 Kan. 74. 
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It was held that the proposition was dual and the election 
void. And to the same effect were the decisions in Hlyria 
Gas & Water Co. v. City of Elyria, 57 Ohio St. 374, and 
Farmers Loan & Trust Co. v. City of Sioux Falls, 181 
Fed. 890. In Kemp v. Hazlehurst, 80 Miss. 448, a propo- 
sition to provide “for the issuance of bonds for the erec- 
tion of electric lights and water-works” was held not in- 
valid because double in its nature. In People v. Counts, 
89 Cal. 15, the court held that a proposition to vote bonds 
for the construction of two separate wagon roads was not 
dual. A vote of the necessary majority on the question to | 
“purchase or construct” would leave the matter undeter- 
mined and with no choice indicated by the electors. But, 
under an affirmative vote on the proposition to buy a lot 
and construct thereon a building, the electors have 
* definitely made a choice and conferred upon the city 
authorities a fixed duty, in the exercise of which they have 
no choice. The proposition in the case at bar was not 
dual, neither was it stated in the alternative. It was but a 
single proposition definitely fixed by the ordinance and by 
. the mayor’s proclamation. It is true that the proposition 
contemplated the construction of two engine houses and 
the purchase of a site for one, but such were but detailed 
statements of the general proposition—to procure engine 
houses. 

4, It is next argued that the proposition submitted to 
the electors was not distinctly stated upon the ballot label 
of the voting machines. We were not favored with an oral 
argument of this case, but from plaintiffs brief it appears 
that the basis of this contention is that more than one 
proposition was in fact submitted, while only one appears 
in the inscription of the ballot label. But as above shown 
the proposition was single in its nature, and for the 
reasons above stated the city council had the authority to 
submit to the voters the proposition in its entirety. The 
ballot label necessarily contained an abbreviated state- 
ment of this proposition. Section 1252, ch. 26, Comp. St. 
1905, provides: “On the ballot label for questions, the 
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statement of the questions submitted may be abbreviated 
to meet the requirements of the limited space, with 
the words ‘Yes’ and ‘No’ for the voter to indicate 
his affirmative or negative vote on any such question 
by operating the proper device therefor.” The inscrip- 
tion on the ballot label was not intended to furnish in- 
formation to the voter in detail as to the object of the 
election. The proclamation was notice of the election and 
fully informed the electors of the object of the election. 
The object of the inscription was to instruct the voter as 
to how he might intelligently vote on the question of which 
the proclamation gave him notice. For this purpose the 
inscription was sufficient and within the provisions of the 
law. 

5. Plaintiff finally contends ,that the issuance of the 
bonds in controversy would be illegal because the city 
council delegated the power of canvassing the election re- 
turns to the city clerk and two assistants. The persons ap- 
pointed made a report to the city council as to the number 
of votes cast for and against the proposition. It does not 
appear that they were called upon to exercise any quasi- 
judicial functions, or perform other than ministerial 
duties. It is, we believe, without an exception, the general 
rule that officers may delegate to competent persons, not 
officers, duties such as are clerical or ministerial in their 
nature, unless prohibited by statute. In this case the city 
clerk with the assistance of the persons delegated ascer- 
tained the result of the election from abstracts returned by 
the several election boards and reported the result, which 
was announced by the president of the council. No fraud 
is. alleged; and such irregularity is not sufficient to avoid 
the election. 

From these facts, fully disclosed in the plaintiff’s peti- 
tion, ‘we are satisfied that said petition states no legal 
reason why the plaintiff is entitled to the restraining order 
and other relief prayed for, and we therefore recommend 
that the judgment of the district court be affirmed. 


AMES and OLDHAM, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 


BENJAMIN F. BREWSTER ET AL. V. JENS C. MENG. 
Firep May 3, 1906. No. 14,171. 


1. Second Appeal. This court on a second appeal of the same case 
will not reexamine questions of law presented and determined on 
the first appeal unless the opinion first expressed is manifestly 
erroneous. 


2. Remand: AMENDMENT. A party cannot try his case by piecemeal; 
and where a case has been tried and appealed to this court and 
remanded to the district court, with directions to enter a speci- 
fied decree, the defendant will not be allowed to amend his 
answer by alleging facts which existed and of which he had 
knowledge prior to the trial first had. 


Error to the district court for Sioux county: WILLIAM 
H. WESTOVER, JUDGE. Affirmed. 


Allen @. Fisher, for plaintiffs in error. 
N. K. Griggs, contra. 


DuFFIE, C. 


A former opinion in this case is reported in Meng »v. 
Coffee, 67 Neb. 500. The case was remanded to the district 
court with the following directions: “To make new and 
further findings of fact in conformity with said opinion, 
and to enter a decree enjoining the defendant Wilcox 
from wasting or unreasonably diminishing the waters of 
Munroe creek, and enjoining the defendants Brewster 
and Coffee from consuming all the waters of Warbonnet 
and Hat creeks, respectively, in the irrigation of their 
lands, or permanently diverting in any year a greater pro- 
portion of the water in such streams for the time being 
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than they were accustomed to take out prior to 1893, . 


having regard to the nature of the season and the condition 
of the stream at the time; that proportion and other ques- 


tions of fact necessary to the rendition of such a decree to - 


be ascertained from the evidence already taken or by 
taking further evidence at the discretion of the district 
court.” Upon the filing of the mandate in the district 


court the defendants Brewster and Coffee asked leave to 
file a supplemental answer, in which it was alleged that by - 


a finding of the state board of irrigation made in 1889 the 
said defendants were awarded a prior right to the waters 
in controversy in this action. The court refused to allow 


the filing of such supplemental answer or to receive any - 
additional evidence in the case, and thereupon entered a ° 


decree conforming to the directions contained in the man- 
date. 

The two principal questions urged on this appeal are 
that the former opinion is erroneous, and that the court 
erred in refusing to allow the plaintiffs in error to tender 
additional issues and to introduce evidence in support 
thereof. We have again examined the opinion in Meng v. 
Coffee, supra, and are entirely satisfied that the opinion 
correctly reflects the law applicable to the facts disclosed 
by the record as it then stood. It would serve no useful 
purpose to review the former opinion, nor, indeed, do we 
think that we could add anything to what is there said in 
support of the views announced. The case was carefully 
considered. The conclusion announced was unanimously 
adopted by the court as then constituted, and should, we 
think, be adhered to. Relating to the action of the court 
in refusing to allow new issues to be made or to receive 
further evidence in the case, we are satisfied that no error 
was committed. The finding of the state board of irriga- 
tion was made in 1889 and long prior to the commence- 
ment of this action. Whatever rights the parties may have 
acquired from such finding existed when this case was 
first tried, and, if material to the interest of the parties, 
should have been presented at that time. A case cannot 

39 
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be tried by piecemeal. There must be an end to litigation. 
A party cannot be allowed to present a part only of his 
defense and when, after appeal, the case has been remanded 
for judgment, be allowed to make new issues, presenting 
other facts which he claims as a defense to the action, 
and which facts existed and were well known to him prior 
to the first trial. This is a rule so well known to the pro- 
fession that it would be a waste of time to cite authorities 
in its support. Aside from this the finding of the state 
board of irrigation, which the plaintiffs in error now seek 
to introduce into the case, excludes from the water right 
granted them “the prior right of the owners of land border- 
ing on this stream or through which this stream flows, to so 
much of the natural flow of the stream as is necessary for 
domestic use including stock water.” , 

We cannot see that the finding of the state board of irri- 
gation awards them any further or additional right than is 
given by the decree entered, and we recommend an affirm- 
ance of the judgment. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


LoyaL MYSTIC LEGION OF AMERICA VY. EMMA A, 
RICHARDSON. 


Fitep May 3, 1906. No. 14,254. 


Beneficial Associations: MEMBERSHIP. Where it appears from the con- 
stitution of a benefit society which insures the Hves of its mem- 
bers that initiation and the payment of one advance assessment 
is indispensable to membership, the fact that the person’s applica- 
cation has been accepted and his petition fee paid will not entitle 
his beneficiary to any insurance in the event of his death before 
he has been initiated and paid the one advance assessment re- 
quired. 
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Error to the district court for Hall county: James R. 
HANNA, Jupcn. Reversed. 
Tibbets Bros. & Morey, for plaintiff in error. a 


W. H. Thompson, contra. 


Durrt, C. SO go 


Article 22 of the constitution of the supreme council of 
the Loyal Mystic Legion of America is in the following 
language: “Only the supreme council or the board of 
directors shall have power and authority to constitute, sus- 
pend or reconstitute the subordinate councils of this order, 
which shall be done either by an officer of the supreme 
council, or by a member of the order duly commissioned 
by the board of directors through the supreme worthy coun- 
cilor. A member so commissioned or any elective officer 
of the supreme council shall have power to install officers 
and obligate applicants for membership. Provided, that, 
if at the proper time for installing officers there is not pres- 
ent a supreme officer or a deputy of the order, then any 
elective officer of the council who has been regularly in- 
stalled may perform the duty.” Section 3 of the by-laws 
of subordinate councils provides for the formation of a 
subordinate council as follows: “Any number of persons, 
not less than ten, who are eligible and who shall comply 
with the rules and regulations of the supreme council, 
with the approval of the board of directors or its duly 
authorized representatives, may upon being duly obligated 
become members of this fraternity and may be constituted 
a subordinate council. The members of all councils will be 
known and designated in the ritual of the order as com- 
panions.” 

In November, 1901, one John Collins, a duly authorized 
deputy of the Loyal Mystic Legion of America, solicited 
applications for membership in that order and to form a 
subordinate council at Fort Collins, Colorado. He solicited 
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and received the application of Charles C. Richardson, 
and this application, with others, was forwarded to the 
supreme council at Hastings, Nebraska. The application 
was accepted, a certificate of membership issued by the 
supreme council and returned to Fort Collins. The ben- 
eficiary named in the certificate was Emma A. Richardson, 
mother of the applicant. November 20, 1901, was fixed 
on as the date to organize the subordinate council at Fort 
Collins, but for some reason no organization was perfected 
until December 30, 1901, at which time the applicants who 
had been passed by the supreme council, and who were 
present, were obligated and initiated by Collins, the deputy, 
the officers of the subordinate council elected, and the 
council duly organized. Collins at that time turned over 
to the worthy councilor the certificates of all applicants, 
and the worthy councilor and worthy secretary filled up 
and signed the blank certificate of membership printed on 
each of the certificates, Richardson’s being in the following 
language: “Companion Charles C. Richardson became a 
member of Fort Collins Council No. 208 Loyal Mystic 
Legion of America of Fort Collins, state of Colorado, on 
the 30th day of December, 1901. Benjamin F. Evans, 
Worthy Councilor. Attest: Clyde H. Brown, Worthy Sec- 
retary.” Prior to the meeting Richardson commenced work 
_ at a mill some 50 miles from Fort Collins, was not present 
at the meeting, was not initiated as a member and not obli- 
gated, unless, as claimed by defendant in error, the signing 
of his application which, we understand, contained the 
form of obligation administered to all members on their 
initiation constituted the taking of such obligation. Rich- 
ardson was accidently killed on January 3, 1902, and 
Emma A. Richardson, the beneficiary named in his certifi- 
cate, brought this action to recover from the plaintiff in 
error $1,000, the amount of said certificate, alleging that 
the deceased was a member of Fort Collins council No. 208 
at the time of his death, and that each and every condition 
precedent on the part of the deceased and of the beneficiary 
had been complied with as provided in the application and 
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certificate, and in accordance with the constitution, rules 
and regulations of the order. 

The principal defense. was that Richardson had never be- 
come a member of the order, and that he had never com- 
plied with sections 18 and 20 of the by-laws of the supreme 
council, and sections 28 and 29 of the by-laws of the 
subordinate councils of the order. These by-laws required 
the payment of one advance assessment upon the receipt by 
a member of his certificate, the following being an extract 
from section 28 of the by-laws of the subordinate councils: 
“The applicant shall not be a member in good standing and 
entitled to benefits until he or she has received his or her 
certificate and paid one advance assessment.” The follow- 
‘ing is an extract from section 20 of the by-laws of the su- 
preme council: “Every person desiring benefits shall, on 
entering the order, pay one assessment, 20 per cent. of which 
shall be placed in the reserve fund, and after the first 12 
assessments 80 per cent. of each assessment shall be placed 
in the benefit fund, which shall be used only to pay benefits 
‘to the members of the order in good standing holding bene- 
fit certificates.” Richardson not being present when the 
subordinate council was organized the worthy councilor re- 
turned his certificate to Mr. Collins, the deputy organizer, 
who some time afterwards returned it to the worthy coun- 
cilor. January 9, 1902, James T. Ogden, supreme worthy 
‘vice-councilor of the order, went to Fort Collins, and on 
his request Benjamin F. Evans, worthy councilor of Fort 
Collins council No. 208, delivered to him Richardson’s 
certificate, taking his receipt therefor. At the date of the 
commencement of this action the certificate was in posses- 
sion of the supreme council of the order, and on the appli- 
cation for membership some officer of the supreme council 
had indorsed the following: “Applicant failed to be pres- 
ent at organization of council and certificate returned and 
‘eancelled.” A trial of the case resulted in a verdict for 
Mrs. Richardson, the beneficiary, and the supreme council 
has taken error from a judgment rendered thereon. 

It is insisted by the defendant in error that Charles C, 
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Richardson was a member of the order notwithstanding 
his failure to be present at the organization of Fort Collins 
council No. 208, and notwithstanding.he was never regu- 
larly initiated and obligated. In the application signed 
by Richardson is printed the following obligation: “I, the 
undersigned, in the presence of these witnesses and the 
Eternal God, do most solemnly promise that I will not re- 
veal, but ever hold in strict confidence, the mysteries and 
secret work of the Loyal Mystic Legion of America; that I 
take this obligation of my own free will; that I will be 
faithful to and abide by the constitution and by-laws of 
the supreme, grand, and subordinate councils of the order; 
that I will strive to promote harmony and friendship among 
its members, deal justly and honestly with each member 
and family; that I will, to the best of my ability, aid in all 
proper ways to promote the interests of the order; that 
should I ever become delinquent or be suspended, and 
thereby forfeit my good standing in the order, I will regard 
this obligation just as binding upon me then as I do at this 
hour. To all of which I do hereby solemnly pledge my 
sacred honor. I hereby agree to the above conditions and 
obligations, and accept notice of the fact that no subor- 
dinate council has power or authority to waive the same.” 

Defendant in error insists that the signing of the appli- 
cation containing this form of obligation is, as to charter 
members, a taking of the obligation within the meaning of 
the constitution and by-laws of the order. We cannot agree 
with this contention. The application bears upon its face 
evidence that it is the form of application furnished by the 
grand council of the order to all applicants, those applying 
for membership in a council already organized, as well as 
those seeking to constitute and organize a new council. It 
contains blanks for the report of an investigating com- 
mittee and for the report to be made by such committee. 
‘There is also the blank to be filled in by the secretary 
showing when the application was received by the council 
and the date of the election of the applicant. It is quite 
evident from an inspection of the application that the 
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obligation required on initiation is included therein that 
proposed members may be informed of the vow which they 
will be required to take in case they are accepted into the 
order. Section 22 of the constitution of the supreme 
council, and section 3 of the by-laws of subordinate coun- 
cils directing the proceedings to form a subordinate coun- 
cil, make it quite plain that each of the charter members 
shall be present at the organization and be duly obligated, 
and that until this is done the applicant cannot be con- 
sidered a member of the order. As said in Matkin v. Su- 
preme Lodge, 27 Am. St. Rep. 886, 82 Tex. 301. 

“Where it appears from the constitution and by- ‘laws of 
a secret order or benefit society which insures the lives 
of its members that initiation is indispensable to member- 
ship, and that it is only upon the death of a member that his 
beneficiary is entitled to receive his insurance, the fact that 
a person’s application for membership has been accepted, 
and his ‘proposition fee’ paid, will not entitle his ben- 
eficiary to any insurance in the event of his death before he 
has become initiated as a member of the society.” 

The best consideration which we have been able to give 
this case satisfies us that, under the rules and regulations 
of the order as defined in its constitution and by-laws, 
Richardson never became a member of the society and that 
his certificate never had any life or vitality. This. conclu- 
sion renders it unnecessary to discuss other questions 
raised by the record and discussed in the briefs of counsel. 

We recommend a reversal of the judgment. 


ALBERT and JacKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district pout is reversed and 
the cause remanded. 

REVERSED. 
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JOSEPH W. THOMAS, APPELLANT, V. FARMERS LOAN & 
TRUST COMPANY ET AL., APPELLEES. 
i 
Futep May 3, 1906. No. 14,281. 


_ Tax Title: Sermmnea Asipz. A party who seeks the aid of the court to 
: contest and invalidate the claim of one claiming title and pos- 
session of land under a sale for delinquent taxes must show that 
all taxes justly thereon have been paid either by himself or the 
_ Party through whom he claims. 


APPEAL from the district court for Knox county: JOHN 
_F. Boyb, Jupes. Affirmed. 


Joel W. West, for appellant. 


W. L. Henderson, EH. A. Houston and M. J. Sweeley, 
contra. 


DuFFIE, C. 


In April, 1896, one James F. Toy, acting for the Farmers 
-Loan & Trust Company, obtained a tax deed to a quarter 
- section of Jand in Knox county, the title to which is in- 
volved in this action. Afterwards, in .1901, the Farmers 
- Loan & Trust Company contracted to sell the land to 
the defendant Nellis, who paid $175 of the agreed consider- 
. ation, took possession of the land and was in possession at 
the date. of the commencement of this action. Plaintiff 
and appellant, claiming to be the owner of the patent title, 
brought this action to quiet his title, to set aside the treas- 
urer’s deed and the contract of sale to Nellis, and also a 
. quitclaim deed made by a former owner of the land after he 
.had conveyed by warranty deed to the plaintiff’s imme- 
diate grantor, but which deed of warranty was not of 
record when the quitclaim deed was made. 

Several questions are raised by the parties, but we think 
that the decree of the district court dismissing the plain- 
tiff’s petition must be affirmed, for the reason that when 
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_the action was commenced there were two or three years’ 
‘unpaid taxes standing against the land. Section 221, art. 
I, ch. 77, Comp. St. 1905, provides: “In all controversies 
and suits involving the title to real property claimed and 
held under and by virtue of a deed made substantially as 
aforesaid by the treasurer the person claiming the title 
adverse to the title conveyed by such deed shall be re 
quired to prove * * * that all: taxes due upon the 
property had been paid by such person or the persons 
under whom he claims title as aforesaid.” This section 
was adopted’ from the Iowa statute, and in Mazwell v. 
Palmer, 73 Ia. 595, the supreme court, in construing it, 
held that the purpose of the provision that no person shall 
gain the title acquired by a treasurer’s deed, without show- 
ing that all taxes upon the property have been paid by him 
or the person under whom he claims, is to enforce the pay- 
ment of taxes and stimulate landowners to discharge the 
duty imposed on all citizens to pay taxes levied upon their 
lands. It is not sufficient in the petition attacking a tax 
title to offer to pay taxes if plaintiff is found to be entitled 
to redeem. The purpose of the statute is beneficial to the 
public interest. It recognizes the equity of requiring a 
party who seeks the aid of the courts of the state to 
reclaim his land sold in consequence of his failure to pay 
_his share of the public burden, to discharge all unpaid 
taxes standing against the land as a condition precedent 
' to invoking the assistance of the court. It is true that the 
tax deed in the case at bar is void for want of a seal, but the 
party claiming title through it was in possession, and the 
deed gave him color of title which would ripen into a per- 
fect title if not dispossessed for ten years. It cannot be 
said, therefore, that the treasurer’s deed was ineffectual 
for all purposes, and before the party in possession under 
it can be disturbed the conditions of the statute should be 
complied with. We recommend an affirmance of the judg- 
ment of the district court. 


ALBERT and Jackson, CC., concur, 
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ra 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


hee . AFFIRMED. 


JOHN MANNION y. W. R. TALBOY. 
Firep May 3, 1906. No. 14,288. 


The instructions of the court should direct the attention of the jury 
only to facts in support of which evidence has been introduced 
upon the trial. When an instruction is not founded upon the 
evidence, and is calculated to mislead the jury in considering the 
facts of the case, the judgment must be reversed. 


HERO to the district court for Dixon county: Guy T. 
GRAVES, JUDGE. Reversed. 


W. E. Gantt and George W. Argo, for plaintiff in error. 
McCarthy & McCarthy and John V. Pearson, contra. 


DUFFIE, C. 


The plaintiff, Mannion, in his petition filed in the dis- 
trict court, alleges that on or about September 15, 1899, he 
was lawfully standing on the sidewalk on the west side of 
Louis street and near the east side of a store building 
occupied by one Hoy, in the village of Newcastle, Dixon 
county, Nebraska; that the defendant, Talboy, without 
any notice or warning to plaintiff, and unlawfully, wrong- 
fully and maliciously, with force and violence, pushed and 
shoved a man, whose name plaintiff has been informed is 
John Coleman, against and on the plaintiff, causing plain- 
tiff to be thrown violently into a narrow hole in said side 
walk and against said brick store building aforesaid; that 
in his fall the plaintiff’s left foot and leg went down into 
- the said hole, while his right foot and leg remained on the 
sidewalk; that he was severely and permanently injured 
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thereby; that his head struck against the side of the brick 
building with such force and violence that his left ear and 
ear drum were permanently injured and the hearing thereof 
affected ; that his back and spine were permanently injured, 
and other severe and permanent bodily injuries sustained. 
The answer admits that the plaintiff was standing on the 
sidewalk, and that he stepped or slipped into a hole or 
opening in the walk. It denies every other allegation in the 
petition contained. Defendant further alleges that plaintiff 
was, at the time of the injury complained of and for a 
long time prior thereto had been, suffering from the effects 
of disease and of injuries with which the defendant had no 
connection; that for a long time prior to the injuries com- 
plained of plaintiff had been suffering from afflictions such 
as are described in his petition; that the same were the re- 
sult of disease and injuries sustained long prior to the time 
of the accident described in the petition; that plaintiff was 
never in any manner injured or damaged in stepping or 
slipping into the hole in the walk. A second defense raised 
the question of the plaintiff’s contributory negligence; 
and a third defense is pleaded to the effect that any damage 
or injury sustained by the plaintiff was the direct and prox- 
imate result of the carelessness and negligence of a third 
person, not the servant or agent of the defendant, and 
without any fault or negligence of any kind on the part of 
the defendant. A reply put in issue the affirmative mat- 
ters set out in the answer. A trial resulted in a verdict for 
the defendant, and from a judgment entered on the verdict 
the plaintiff has taken error. 

Exceptions are taken to the eighth instruction of the 
court which is in the following language: “You are in- 
structed that if you believe from the evidence that defend- 
ant did not push a third person against the plaintiff, or 
that plaintiff was thrown into said alleged opening in said 
sidewalk by some person other than defendant, or by the 
careless or negligent acts of the plaintiff he fell into said 
hole and was injured, then plaintiff cannot recover and 
your verdict should be for the defendant.” The ninth 
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paragraph of the charge, to which exception is also taken, 
is as follows: “You are instructed that if you believe from 
the evidence that defendant pushed a third person against 
plaintiff in any manner so as to precipitate him into the 
opening in the walk as alleged, and resulting therefrom 
plaintiff was injured as alleged, and if you believe that 
-said injuries were the result in whole or in part of: the 
. careless and negligent act of plaintiff contributing thereto, 
or that he was not at the time exercising ordinary care to 
avoid personal injury, or that he in fact sustained no 
injury from the fall, then plaintiff cannot recover and your 
verdict should be for the defendant.” 

We have read the evidence with some care. It shows 
that at the date of the accident complained of the plain- 
tiff was standing on the sidewalk described in the petition 
talking with one Coleman; that a number of other persons 
_were standing or sitting on the walk; that the defendant, 
-in passing by, gave Coleman a push, and it tends to show 
that as the result Coleman was shoved against the plaintiff 
who was pushed back into the hole in the walk in the man- 
ner described in the petition. There is no word of evidence 
in the record tending to show that the plaintiff himself 
was guilty of any negligence. There is no evidence tending 
to show that he himself contributed to the injury. There is 
‘no evidence tending to show that the accident occurred in 
consequence of the act of any third party. Under these 
circumstances it was error for the court to frame his 
instructions in such a manner as to allow the jury to infer 
or find facts of which there was no evidence. The charge 
of the court to the jury.should always be founded on and 
applicable to the testimony, and when it is not, and is cal- 
culated to mislead the jury in considering the facts of the 
case, the judgment ought to be reversed. Kilpatrick v. 
Richardson, 387 Neb. 731; Farmers & Merchants Bank v. 
Upham, 37 Neb. 417; Esterly H. M. Co. v. Frolkey, 34 Neb. 
110; Farmers Loan & Trust Co. v. Montgomery, 30 Neb. 33; 
City of York v. Spellman, 19 Neb. 357. 

There are other errors alleged relating to the admission 
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of evidence, but, as the case will have to be reversed and 
remanded for a new trial, they are not likely to again occur 
and do not require a discussion in this opinion. For the 
errors above pointed out, we recommend a reversal of the 
judgment and that the cause be remanded for another 
trial. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded for another trial. 


REVERSED, 


THOMAS D. MurPHY COMPANY V. EXCHANGE NATIONAL 
BANK OF HASTINGS. 


Firep May 3, 1906. No. 14,305. 


Sale: Action. Before a seller can maintain an action on the contract 
for the agreed price of a chattel, there must be such a delivery, 
actual or constructive, as will pass the title and vest the owner- 
ship of the property in the purchaser. If the possession and the 
title remain in the seller, and the purchaser renounces his con- 
tract, the law requires the seller to treat the property as his own, 
and to sue, if at all, for the damages he has sustained. 


Error to the district court for Adams county: Ep L. 
ADAMS, JUDGE. Affirmed. 


J. W. James, for plaintiff in error. 
Tibbets Bros. & Morey, contra. 


DuFFIn, C. 


On April 4, 1902, The Exchange National Bank of 
Hastings, Nebraska, gave an order to the Thomas D. Mur- 
phy Company for 250 calendars and 250 tubes to be deliy- 
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ered on or about December 1 of that year. The order pro- 
vided that it was not subject to countermand and that 
neither party should be bound by any verbal contract. On 
April 28,.1902, the bank wrote the Murphy company as 
follows: “We wish hereby to countermand our order for 
calendars placed with your Mr Kain on April 23. Total 
amount of bill $28.50. Please take notice.” In reply to 
this letter the Murphy company refused to cancel the 
order, and sometime in the latter part of November shipped 
the goods to Hastings, Nebraska, where they were ten- 
dered to the bank, which refused to accept them. There- 
after this suit was brought by the Murphy company for the 
contract price of the goods, amounting to $28.50. A trial 
was had to the court without a jury and judgment entered 
for the defendant. 

The Murphy company insist that judgment should have 
gone in its favor; that the rule obtains in this state that, 
where a party refuses to accept goods which have been 
ordered, the other party may keep the goods and sue for 
his damages or, upon tender of the goods and refusal to 
accept them, may sue upon the contract for the agreed 
price. It may be that some of our former decisions sup- 
port this view, but we think the rule has now become well 
established that, where title to the goods has not passed, 
where the contract, as in this case, is executory, the only 
remedy of the vendor, where the vendee refuses to accept 
the goods, is to sue for his damages for breach of the con- 
tract. The rule is well stated in McCormick H. M. Co. v. 
Balfany, 78 Minn. 370, 79 Am. St. Rep. 398, in the follow- 
ing language: 

“Before a seller can maintain an action for the agreed 
price of a chattel, there must be such a delivery, actual or 
constructive, as will pass the title and vest the ownership 
of the property in the purchaser. If the possession and the 
title remain in the seller, and the purchaser renounces his 
contract, the law requires the seller to treat the property as 
his own, and to sue, if at all, for the damages he has sus- 
tained.” 
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Whatever doubt may have existed in relation to the rule 
in this state was set at rest by the opinion in Funke v. 
Allen, 54 Neb. 407, where it is said: 

“If a vendee in an executory contract of sale, or where 
the title of the property has not passed to him, refuses to 
perform, a right of action for damages arises in favor of 
the vendor for the injury or loss he has sustained by reason 
of the breach of the contract, and this is ordinarily or gen- 
erally the difference between the market value of the prop- 
erty at the time and place of delivery, and the price fixed 
by the contract.” 

This rule was followed and approved in Backes v. Black, 
5 Neb. (Unof.) 74. The latest expression of this court is 
found in Hixson Map Co. v. Nebraska Post Co., 5 Neb. 
(Unof.) 388, where it is said: 

“Hither party to an executory contract may abandon or 
renounce his contract at any time before performance is 
due, on the usual terms of compensation to the other for 
damages which the law recognizes and allows, subject to 
the jurisdiction of equity and decree of specific perform- 
ance in proper cases.” 

The contract sued on is clearly executory. The goods 
were to be manufactured and delivered at a later day. 
Title had not passed to the vendee, and title was not to 
pass until delivery of the goods about December 1 of the 
year in which the contract was made. As early as April the 
vendee gave notice of its intention to abandon the contract. 
It is probable, under the holding in Hixson Map Co. v. Ne- 
braska Post Co., supra, that action for breach of the con- 
tract could not be maintained until the time for delivery 
had passed, and that until that time the vendee might have 
withdrawn its refusal to proceed with the contract. The 
vendee, however, did not recant, but stood upon its notice 
of refusal to receive the goods. In this condition of the case 
no action can be maintained on the contract by the vendor. 
It has a right of action for damages for breach of the con- 
tract, but not upon the contract for the agreed price of 
the goods. 
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The judgment of the district court is clearly right, and 
we recommend its affirmance. 


ALBERT and Jackson, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


WILLIAM A, Foster, ADMINISTRATOR, V. DENNIS MURPHY. 
Ficep May 8, 1906. No. 14,301. 


1. Probate Court: APPEALABLE OrpER. An order of a probate court re- 
quiring one who had formerly been administrator of an estate to 
turn over to his successor certain money, claimed by the former 
to have been given to him as a gift from the intestate, but by the 
latter that it came to him as administrator of the estate, is ap- 
pealable to the district court. 


2. Decedents: Girt. Evidence examined, and held sufficient to sustain 
a finding that the money in question had come into the hands of 
the former administrator personally as a gift by the intestate, 
and not as a part of the assets of the estate. 

3. Witnesses: Comperency. The interest of the former administrator’s 
wife in the result of such contest is not a direct legal interest 
within the meaning of the statute which prohibits a person from 
testifying to any transaction or conversation had with a deceased 
person, where the adverse party is the representative of such de- 
ceased person. 

‘4, Gift. The indorsement and delivery of a certificate of deposit, with 
the intention of making a gift of the deposit thereby represented 
to the party to whom the certificate is thus delivered, operates as 
a gift of the fund itself, 


Error to the district court for Douglas county: Ler 8. 
ESTELLE, JUDGE. Affirmed. ‘ 


EH. M. Bartlett and W. N. Chambers, for plaintiff in 
error. 


F, C. O’Halloren and E. C. Page, contra. 
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ALBERT, C. 


On the 30th day of September, 1902, Dennis Murphy, 
the defendant, filed a petition in the county court of Doug- 
las county for letters of administration on the estate of 
his brother, Edmund Murphy, deceased. His appointment 
followed, and afterwards on the 29th day of October, 1902, 
he filed an inventory, listing certain real estate, and show- 
ing that $600 represented a certain certificate of deposit, 
and $12.58 found on the person of the deceased had come 
into his possession as assets of the estate. Afterwards, on 
the 6th day of November of the same year, he filed an 
amended inventory, again listing the real estdte, but omit- 
ting the money listed in the former inventory and noting 
that it had been there listed by mistake. For reasons not 
necessary to mention he was afterwards removed from his 
trust, and William A. Foster, the plaintiff, was appointed 
in his stead. It does not appear that the defendant ever 
made, or was ever asked to make, a settlement of his ac- 
counts as administrator. On the 13th day of May, 1903, 
the plaintiff made application in writing to the county 
court for an order requiring the defendant to pay over to 
him, as administrator, the $600 listed on the first inventory 
as the proceeds of a certificate of deposit and part of the 
assets of the estate. The defendant filed an ‘answer, alleg- 
ing that the certificate of deposit had been indorsed and 
transferred to him by the deceased during his last ill- 
ness aS a gift and in expectation of death, and that he 
retained possession thereof until after the death of the 
deceased. The answer further alleges that in listing the 
proceeds of the certificate as part of the assets of the estate 
he acted in ignorance of his rights, and upon the advice of 
the clerk of the county court and at the request of the bank 
who had issued the certificate. The county court found 
that the money belonged to the estate, and entered an order 
requiring the defendant to pay it over to the plaintiff as 
the administrator thereof. The defendant appealed to the 
district court, whereupon the plaintiff filed a motion to 

40 
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dismiss the appeal on the ground that the order was not 
a final order or determination of the rights of the parties. 
The motion was overruled and a hearing had on the 
merits. The district court found for the defendant, and 
gave judgment accordingly. The plaintiff brings error. 

It is insisted that the finding of the district court is not 
sustained by sufficient evidence. The deceased was a 
bachelor. His next of kin are the defendant, who resides 
in Omaha, and two sisters in Ireland. During his last 
illness he was an inmate of St. Joseph’s Hospital in Omaha. 
Before entering the hospital he deposited $600 in a bank of 
that city, receiving therefor a certificate of deposit. . Aside 
from some real estate of small value he had no other prop- 
erty, save a trifling amount of money found on his person 
after his death. He was a laboring man and uneducated. 
The defendant’s wife was sworn as a witness in his behalf. 
The plaintiff objected to her competency, basing his objec- 
tion on section 329 of the code, which provides that “no per- 
son having a direct legal interest in the result of any civil 
action or proceeding, when the adverse party is the rep- 
resentative of a deceased person, shall be permitted to 
testify to any transaction or conversation had between the 
deceased person and the witness.” The objection was 
overruled, and the witness testified in effect that about 
two weeks before the death of the deceased she called upon 
‘him at the hospital, and he told her that he wanted the 
defendant to come to the hospital and have the certificate 
of deposit in question signed over to him; that she and her 
husband called that evening, and, upon their arrival, the 

deceased asked one of the attendants to bring him his be- 
longings; that thereupon the attendant retired and soon 
returned with a pocketbook which she placed in his hands; 
that he took therefrom the certificate of deposit and handed 
it to the defendant, saying, “What is there is yours, and if 
anything should happen you will know what to do with it”; 
that he then asked an attendant to bring pen and ink, and, 
when it was brought, asked the defendant to indorse the 
certificate for him, whereupon the defendant wrote the de- 
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ceased’s name on the certificate, the latter holding the pen 
at the same time; that he then handed the certificate to the 
defendant who retained it until after the deceased died. 
Two of the attendants of the hospital were also sworn and 
examined on behalf of the defendant. Both corroborate the 
wife as to the visit of herself and husband to the deceased 
on the evening in question. One of them testified that on 
the occasion of that visit the deceased called for his belong- 
ings, and she brought him his pocketbook, placed it in his 
hands and withdrew from the room. The other testified to 
his request for pen and ink at that time; that she brought 
them for him, and, like the other, immediately withdrew 
from the room in accordance with some rule of the hospital. 
She also testified to a previous conversation with the de- 
ceased in which he expressed an intention to give the 
property to the defendant. The substance of defendant’s 
explanation of his listing the proceeds of the certificate as 
a part of the assets of the estate is as follows: That he 
presented it to the bank, but the bank refused to cash it, 
fearing some trouble in case it did. He then went to the 
office of the county judge, where he found a clerk to whonfi 
he explained the situation with respect to the certificate, 
and told him that the bank had directed him to get an 
order from the county judge with respect to its payment. 
The clerk told him he could not get an order of that kind, 
and that he had better “put his certificate in for probate.” 
He then made application for letters of administration, 
and, after his appointment, listed the certificate as cash in 
the bank. In order to get the money he afterwards in- 
dorsed the certificate as administrator. The evidence is 
ample to show that the defendant included the $600 in the 
first inventory simply because he was ignorant of his 
rights, and that he undertook to correct his error in that 
regard by the amended inventory as soon as he was duly 
advised. 

The indorsement and delivery of the certificate of de- 
posit to the defendant, during the lifetime of the deceased, 
is conclusively established. That it was thus indorsed and 
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delivered by the deceased with the intention of making a 
gift of the deposit thereby represented, is clear. That be- 
ing true, it acted asa gift of the fund itself. Crook v. First 
Nat. Bank, 83 Wis. 31, 35 Am. St. Rep. 17, and extended 
note. Whether it be regarded as a gift inter vivos or causa 
mortis is immaterial for present purposes, because, as said 
in the case cited, quoting Cole, J., in Wilson v. Carpenter, 
17 Wis. 516, “Delivery is essential both at law and in equity 
to the validity of a parol gift of a chattel or chose in action; 
and it is the same whether it be a gift inter vivos or causa 
mortis. Without actual delivery the title does not pass.” 
The defendant’s rights are not prejudiced by his subse 
quently listing the money as assets of the estate. His doing 
so was owing to a lack of experience in such matters, and 
in ignorance of the consequence of such a step. No 
estoppel arises therefrom, because no one, because of such 
act, changed his position to his prejudice. 

It is also contended that the order of the county court 
requiring the defendant to pay over the $600 is not a final 
order, and, consequently, that the district court erred in 
overruling the motion to dismiss the appeal. The order 
has all the elements of one that is final. The issue pre- 
sented by the pleadings was whether the $600 was a part of 
the assets of the estate or a gift to the defendant by the 
deceased during his lifetime. The county court found that 
the money belonged to the estate and entered an order 
accordingly. We know of no reason why such order would 
not be final and conclusive unless reversed on appeal or 
error. It is suggested, however, that the defendant in- 
stead of taking an appeal might have paid over the $600 
and filed a claim against the estate therefor. Our answer 
to that is that the county court had already determined 
. that the money belonged to the estate. That question was 
foreclosed by the order in question, and certainly no claim 
against the estate could arise from the payment to the 
administrator of money belonging to it. 

Another contention is that the defendant’s wife was 
incompetent to testify in his behalf, her relation to the 
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defendant being such as to give her an interest in the result 
of the controversy. The statute prohibiting a person tes- 
tifying to any transaction or conversation had with a 
deceased person, where the adverse party is the represent- 
ative of such deceased person, applies only to those having 
a direct legal interest, and not to those whose interest is 
indirect or remote. In Gillette v. Morrison, 9 Neb. 395, the 
court said: 

“Counsel for the defendant make the point that plaintiff 
offered no testimony as to demand of payment of the note 
of Mumford and notice on Heffley, except Lée P. Gillette, 
the husband of plaintiff. That under the laws of 1873, Gen. 
St. p. 582, section 329, this witness, being the plaintiff’s 
husband, and having a direct legal interest in the result 
of the suit, was incompetent. That hence the plaintiff of- 
fered no testimony on that point. The section referred to 
reads as follows: * * * ‘Nor shall any person, having 
a direct legal interest in the result of any civil cause or pro- 
ceeding, be a competent witness therein when the adverse 
party is an executor, administrator, or legal representative 
of a deceased person.’ The note sued on has been treated 
throughout the controversy as the separate property of the 
plaintiff. It has not been shown to have been in the posses- 
sion of Lee P. Gillette, except for the purpose of presenta- 
tion for payment, which he swears he did by authority of 
the plaintiff. If it is her separate property, then her hus- 
band has no direct legal interest in the result of the suit.” 

In Hiskett v. Bozarth, 75 Neb. 70, it was held that the 
husband’s contingent right of curtesy in the land would not 
bring him within that section, in an action brought by his 
wife against the representatives of a deceased person for 
the specific performance of a contract of the deceased for 
the sale of land to her. If the husbands were competent 
witnesses in those cases, we are unable to see why the wife 
should be held incompetent in this. Counsel rely on Kroh 
v. Heins, 48 Neb. 691. The cases are not parallel. There 
the witness was not held incompetent because of her in- 
direct interest as mother of the infant defendants, but 
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because of a direct, personal interest in the subject matter 
of the suit. 

We discover no error in the record, and therefore 
recommend that the judgment of the district court be 
affirmed. 


JACKSON, C., concurs. oe 


DUFFIB, C., not sitting. 


By the Cqurt: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 


WILLIAM H, THORNHILL V. ALFRED EX. HARGREAVES ET AL. 
Firep May 8, 1906. No. 14,313. 


1. Appearance. The word “appear,” when used to designate a step 
taken in litigation by a defendant, means the act or, proceeding 
by which he places himself before the court and submits to its 
jurisdiction. It does not necessarily imply the actual physicial 
presence either of the party or his attorney before the court. 


2. : CONFESSION OF JUDGMENT. Plaintiffs filed a petition against 
the defendants in the county court (a term case) stating a 
cause of action on a past due note. A paper signed by the de- 
fendants, duly entitled and filed in the cause, contained a waiver 
of service of process and a confession of the debt, and authorized 
the court to enter judgment against them thereon. Neither of the 
defendants nor any attorney acting for them were ever actually 
in the presence of the court in the cause. Held, That such paper, 
when filed, constituted a personal appearance on the part of the 
defendants within the meaning of section 433 of the code author- 
izing judgments by confession, and that the defendants thereby 
submitted themselves to the jurisdiction of the court. 


3. Appeal: DismissaL. Where the plaintiff in a civil action appeals 
from the judgment of the county court to the district court, he has 
the same right to dismiss his action without prejudice as though 
it had originated in the district court. 


4. Judgment: Res Jupicata. In such case the dismissal does not 
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operate as an affirmance of the judgment of the inferior court, 
and such judgment is not available in bar of a future action on 
the same demand. 


5. 


: Revivor. Where an order of revivor by apt language shows 
a revivor of the judgment, the fact that it does not expressly 
award execution does not invalidate it, 


Error to the district court for Hitchcock county: Ron- 
ERT C. Orz, JUDGE. Affirmed. 


W. F. Button, F. I. Foss and C. W. Shurtleff, for plain- 
tiff in error. 


W. &. Morlan, contra, 


ALBERT, C. 


In the several proceedings in the lower court herein- 
after mentioned, Alfred E. and Walter B. Hargreaves were 
plaintiffs, and William H. Thornhill and Winniford G. 
Hills were defendants, and for convenience we shall thus 
designate them here as we may have occasion to refer to 
them from time to time. On the 16th day of April, 1894, 
the plaintiffs filed a petition in the county court of Hitch- 
cock county, asking judgment against the defendants on a 
certain promissory note, then past due, for $802.09, with 
10 per cent. interest thereon from the 7th day of July, 1893. 
On the same day a writing signed by both of the defendants 
was filed in the cause. It is as follows: “In the County 
Court of Hitchcock County, Nebraska. Alfred E. Har- 
greaves and Walter B. Hargreaves, trading as Hargreaves 
Bros., Plaintiffs, v. William H. Thornhill and Winniford 
G. Hills, trading as Thornhill & Co., Defendants. Confes- 
sion of Judgment. Come now the above named defendants 
and enter their voluntary appearance in the above en- 
titled cause. The issuance and service of summons is 
expressly waived, and said defendants confess that they 
are indebte] to the plaintiffs in the sum of $802.09 
on a certain promissory note made by said defendants 
and in favor of the plaintiffs. Defendants are justly 
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indebted to the plaintiffs in said sum, with interest 
thereon at the rate of 10 per cent. per annum from the 7th 
day of July, 1893. The defendants further authorize and 
empower the said court to render a judgment against them 
and in favor of the plaintiffs for said sum of $802.09, and 
the interest thereon and the costs of suit. The intention 
_being to authorize the court to act as fully in the matter 
as if summons had been issued and served upon them. In 
witness whereof said defendants have hereunto set their 
hands to this confession of judgment of their own free will 
and accord. W.H. Thornhill, W. G. Hills. In presence of 
W. Q. Bell, as to Thornhill, D. L. Grum witness to W. G. 
Hills.” 

Afterwards, on the same day, the county court entered 
the following judgment: ‘And now on the 16th day of 
April, A. D. 1894, it appearing to the court that the plain- 
tiffs had filed their petition in this cause, and the defend- 
ants by their confession of judgment, having waived pro- 
cess and entered their appearance in this cause, and with 
the consent of the plaintiffs, confess they are indebted to 
them upon said promissory note in the sum of $802.09, 
and ask to have judgment rendered against them therefor, 
as per confession recorded herein. It is therefore consid- 
ered by me that the said plaintiffs, Hargreaves Bros., re- 
cover from said defendants the sum of $863.94 the debt so 
as aforesaid confessed, with interest at 10 per cent. per 
annum from this date, and also their costs herein expended, 
taxed at $1.80.” No execution was ever issued on this 
judgment, and the 3d day of May, 1904, the plaintiffs 
made an application to have it revived. A conditional 
order was made, and service thereof had on the defendant 
Thornhill. He entered an appearance, and resisted the ap- 
plication on substantially the same grounds as those upon 
which he resisted a second application, and which will be 
stated hereafter. The county court found that the judg- 
ment was void on the ground urged by the defendant 
Thornhill and denied a revivor thereof. Thereupon the 
plaintiffs appealed to the district court, but before trial 
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filed a motion to dismiss their application for revivor, 
without prejudice to a future application in that behalf. 
The motion was sustained, and the application dismissed . 
without prejudice. 

Afterwards, on the 29th day of December, 1904, the 
plaintiffs again applied to the county court for a revivor 
of the judgment. A conditional order of revivor was made, 
and served upon the defendant Thornhill; the return of the 
sheriff showing that the defendant Hills could not be found 
in the county. The defendant Thornhill answered, resist- 
ing a revivor of the judgment on the following grounds: 
(1) That the judgment was void for the reason that it was 
rendered without jurisdiction over cither of the defendants, 
in that there had been neither issuance nor service of pro- 
cess upon either of the defendants in the action in which 
the judgment was rendered, nor had they or either of them 
personally appeared in said action, nor was the confession 
made by an attorney, acting in their behalf, upon a-war- 
rant of attorney filed as required by law; (2) that the 
judgment was upon a joint note, and his codefendant Hills 
was a nonresident of the state, and no service of the con- 
ditional order was made upon him either personally or by 
publication; (3) that the application was barred by 
the judgment of the county court denying the former appli- 
cation to revive; (4) that the application was barred by 
the statute of limitations, in that more than five years 
had elapsed since its rendition, and no execution had 
ever issued thereon, nor had any part thereof been paid. 
A trial was had and the matters of record hereinbefore re- 
ferred to were shown in evidence. In addition to such evi- 
dence the defendant Thornhill was sworn and examined as 
a witness in his own behalf. He testified that he was not 
present in the county court of Hitchcock county on the 
16th day of April, 1894, when the judgment was rendered, 
and that he never appeared in said action and confessed 
the judgment in question. He admitted, however, that he 
signed the written confession of judgment hereinbefore set 
out at length. The district court found in favor of the 
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plaintiffs, and entered the following judgment: “It is 
therefore considered, ordered and adjudged that the said 
judgment be, and the same stand, revived for the sum of 
$863.74, with interest at 10 per cent. from the 16th day of 
April, 1894, and costs of this proceeding taxed at $-—..” 
From the foregoing judgment, defendant Thornhill prose- 
cutes error to this court. 

It is now contended that the county court was without. 
jurisdiction to render the original judgment by confession, 
because the defendants neither appeared personally, nor by 
attorney acting under a proper warrant of attorney to con- 
fess the judgment. It is conceded that the confession filed 
in the cause, and upon which the judgment is based, was 
signed by the defendants, but it is insisted that the statute 
authorizing the taking of a judgment by confession and 
without service of process requires either the actual physi- 
cal appearance of the debtor himself, or of an attorney act- 
ing under due warrant of attorney to confess the judg- 
ment. The provisions of the code relied on are as follows: 

Section 433. “Any person indebted or against whom a 
cause of action exists may personally appear, in a court 
of competent jurisdiction, and, with the assent of the 
creditor or person having such cause of action, confess 
judgment therefor, whereupon judginent shall be entered 
accordingly.” 

Section 436. “Every attorney who shall confess judg- 
ment in any case shall, at the time of making such con- 
fession, produce the warrant of attorney for making the 
same to the court before which he makes the confession, 
and the original, or a copy of the warrant, shall be filed 
with the clerk of the court in which the judgment shall 
be entered.” 

The proceedings in this case are not necessarily limited 
by. section 433. This was not a confession of judgment 
without pleadings and process. The action was regularly 
begun by the filing of a petition. The paper filed by the 
defendants was properly treated as an affirmance and 
admission of the allegations of the petition. In such 
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case it is not essential that the defendant be physically 
present before the court. 11 Ency. Pl. & Pr. 978, par. IX 
and note. Rosebrough v. Ansley, 35 Ohio St. 107. The 
act or proceeding by which a defendant places himself 
before the court and submits to its jurisdiction does not 
necessarily involve the actual, physical presence either of 
the party or his attorney before the court. It is well 
known that the filing of a motion, demurrer or other plead- 
ing constitutes an appearance although the party may 
never have been actually in the presence of the court. In 
Salina Nat. Bank v. Prescott, 60 Kan. 490, 57 Pac. 121, 
a paper signed by a defendant and properly entitled and 
filed in a cause, wherein he waived the service of process 
and recited that he entered an appearance, was held to 
constitute an appearance on the part of such defendant. In 
this case the plaintiffs filed their petition against the 
defendants. It will be conceded that if, instead of filing 
the paper acknowledging the debt and authorizing the 
court to enter a judgment against them for the amount 
thereof, the defendants had answered, denying any liability 
to the plaintiffs and objecting to judgment against them on 
such debt, they would have thereby submitted themselves 
to the jurisdiction of the court, and a judgment against 
them would not have been void for want of jurisdiction. 
Common sense rebels at the suggestion that a denial of 
liability is more effective for jurisdictional purposes than 
a confession. 

Counsel rely with much confidence on Howell v. Gilt 
Edge Mfg. Co., 82 Neb. 627, but that is not a parallel case. 
There the debtor was a corporation. As a corporation of 
necessity must always act through its agents, it is inca- 
pable of appearing personally, hence, a compliance with 
section 433 in that respect was impossible. The only way 
left for it to appear was by attorney. But section 436 pro- 
vides that, when the confession is by attorney, he shall 
produce his warrant of attorney, and that the same or a 
copy thereof shall be filed in the case. In that case no 
warrant of attorney was produced or filed, and the judg- 
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ment was rendered without service of process and upon the 
bare confession of one claiming to act as “general man- 
ager” for the corporation. This court held that the record 
failed to show jurisdiction and that the judgment was void. 
That case is governed by section 436, and is clearly distin- 
guishable from the present which shows'a compliance 
with section 433. 

It is contended, further, that the application for revivor 
is res judicata. The argument in support of this conten- 
tion is based on the proposition that, judgment having 
gone against the plaintiffs in their first application in the 
county court, and the plaintiffs after an appeal to the 
district court having dismissed such application, the 
judgment of the county court on the first application is 
in full force and effect, and constitutes a bar to the 
present application to revive the judgment. In this argu- 
ment counsel do not appear to distinguish between the 
dismissal of an appeal and the dismissal of a cause of 
action pending on appeal, because many of the cases cited 
deal only with the effect of the former. Section 26, ch. 20, 
Comp. St., provides that in civil actions brought in the 
county court either party may appeal from the judgment of 
the county court, or prosecute a petition in error, in the 
same manner as provided by law in cases tried and deter- 
jhined by justices of the peace. Section 1010 of the code 
provides that in case of appeal to the district court the 
parties shall proceed in all respects in the same manner 
as though the action had been originally instituted in said 
court. Section 430 provides that an action may be dis- 
missed without prejudice to a future action by the plaintiff 
before the final submission of the cause to the jury, or to 
the court, where the trial is by the court. 

But counsel contend that the dismissal of the first ap- 
plication in the district court was after its final sub- 
mission to the county court, and, consequently, that the 
statutory provision quoted does not apply. This court 
held otherwise, in Home Fire Ins. Co. v. Deets, 54 Neb. 620, 
but counsel contend that the case should be overruled. 
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No authorities have been presented supporting that con- 
tention, nor have we been able to find any. The argument 
in support of it is far from convincing, because it proves 
too much. Carried to its logical conclusion it would show 
that a plaintiff could not dismiss without prejudice after a 
disagreement of a jury or the granting of a new trial. But 
this court has held that the right to dismiss his cause may 
be exercised by a plaintiff after reversal and remand for a 
new trial. Adams v. Osgood, 55 Neb. 766. See, also, 
Currie v. Southern P. Co., 23 Or. 400, 31 Pac. 963; 14 
Cyc. 406. The right to dismiss without prejudice is coex- 
istent with the right to submit the cause on the merits, 
and, as the latter right unquestionably existed in this case, 
the plaintiff could exercise the former as an alternative. 
We are satisfied with the rule announced in Home Fire 
Ins. Co. v. Deets, supra, and know of no good reason why 
it should be overruled. 

‘Another contention of the defendant is that the county 
court of Hitchcock county had nothing before it, in the 
way of an affidavit or other evidence, to show that the 
judgment sought to be revived was unpaid, but we do not 
know whether it had or not. The certificate of the clerk 
does not purport to set out the complete transcript of the 
proceedings had in the county court. Consequently, the 
effect of the omission to file such affidavit in the county 
court, if there was such an omission, is not presented by 
the record. We might add, however, that such affidavit is 
not commonly regarded as jurisdictional. 

It is further contended that the judgment having been 
rendered on a joint liability, and being joint in form, 
the judgment of revivor, which was rendered on service 
had upon one of the defendants, is therefore erroneous. 
The action proceeded in form against both of the defend- 
ants. The conditional order was served upon one of them, 
and the return of the officer shows that the other could not 
be found in the county. The defendant who was served an- 
swered, alleging the nonresidence of his codefendant in the 
state. The rules of procedure in original actions, so far as 


590 NEBRASKA REPORTS. [ VoL. 76 


Thornhill v. Hargreaves, 


applicable, govern proceedings to revive. In an original 
suit on a joint obligation the action must proceed in form 
against all of the joint obligors. But section 84 of the code 
provides that, if the action be against defendants jointly 
indebted upon contract, the plaintiff may proceed against 
the defendant served, unless the court otherwise direct. 
In Foe v. Abbott, 12 Neb. 328, the foregoing provision was 
held applicable to proceedings to revive a joint judgment. 

The judgment of the district court is next assailed on 
the ground that it does not provide for the issuance of an 
execution on the judgment. In support of this contention 
many cases are cited, none of which, to our minds, appear 
to be in point. The proceeding is aptly called a proceeding 
to revive a judgment. As applied to a dormant judgment 
the word “revive” means to restore or bring the judgment 
to life. As the judgment stood originally it carried with 
it, as one of its incidents, the right to have it enforced by 
the process of the court. The order of revivor, herein- 
before set out at length, restores it to life with all its orig- 
inal qualities, and it is now enforceable in precisely the 
same way it was enforceable before it became dormant— 
by execution. Even were we to concede that the court 
. Should have expressly awarded execution, we are not quite 
clear as to how the defendant is in any way prejudiced by 
the omission. But we do not concede that. In our opinion, 
it is no more necessary to expressly award execution in an 
order of revivor than in the original judgment. Other 
questions are discussed, but we think they are disposed 
of by what has already been said. 

It is recommended that the judgment of the district 
court be affirmed. 


JACKSON, C., concurs. 
DuFFip, C., not sitting. 
By the Court: For the reasons stated in the foregoing 


opinion, the judgment of the district court is 
AFFIRMED. 
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CHICAGO, BURLINGTON & QUINCY RAILWAY COMPANY Y. 
CHARLES H. KING. 


Finep May 3, 1906. No. 14,324. 


1. Railroads: Fences: Ingury To Srocx. Section 1, art. I, ch. 72, 
Comp. St., making railroad companies liable for injuries to stock 
upon their failure to maintain fences along the right of way and 
cattle-guards at highway crossings was not intended to provide a 
penalty for failure to maintain such safeguards, but merely to 
render such companies liable to the owner of stock injured in 
consequence of such failure. 


2. A petition for damages for the loss of stock based on said section, 
which contains no allegation tracing such loss to the failure of the 
railroad company to maintain fences or cattle-guards, is fatally 
defective. 


3. Petition examined, and held that the facts therein stated are in- 
sufficient to constitute a cause of action. 


Error to the district court for Red Willow county: 
Rosert C. Orr, JUDGE. Reversed. 


J. W. Deweese and F. H. Bishop, for plaintiff in error. 


Starr & Reeder, contra. 


ALBERT, C, 


The petition filed in the court below is as follows: “(1) 
That the defendant, The Chicago, Burlington and Quincy 
Railway Company, is a corporation incorporated under the 
laws of the state of Iowa and doing business under:the 
laws of the state of Nebraska. (2) That on or about the 
24th day of August, 1903, said defendant was operating a 
railroad through Red Willow county, Nebraska (said rail- 
road having been opened and operated for more than six 
months in said county), and while so operating said road, 
at the time above stated, at a place on said road therein 
where said road crosses a public highway, running north 
and south between sections 9 and 10, in township 3 north 
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of range 27 west of the sixth principal meridian, in Ne- 
braska, where said road is required by law to provide 
suitable crossings and guards, suitable and sufficient to 
prevent cattle from. getting onto said railroad, but had 
failed to do so, said defendant, by its agents and employees, 
ran an engine and train of cars over and upon nine head of 
two year old steers, being the property of the plaintiff, and 
of the value of $270, by reason of which said stock was 
killed, to the damage of the plaintiff in the sum of $270. 
Wherefore plaintiff prays judgment against said defendant 
for his damages herein sustained, for the sum of $270 and 
costs of suit.” An answer was filed, admitting the corpo- 
_rate character of the defendant, and that at date alleged in 
the petition it was, and for more than six months had 
been, operating the railroad described in the petition, but 
denying each and all of the other allegations of the petition. 
Subsequently, and before the trial, a motion for judgment 
on the pleadings and an objection to the introduction of 
any evidence by the plaintiff, for the reason that the facts 
_ stated in the petition were not sufficient to constitute a 
cause of action, were successively filed by the defendant 
and overruled by the court. A trial to a jury resulted in a 
verdict and judgment for the plaintiff (the defendant in 
error in this court), and the defendant brings error. 

The sole question presented by the record is whether 
the facts stated in the petition are sufficient to constitute 
a cause of action. The action is based on section 1, art. I, 
ch. 72, Comp. St. 1905, which is as follows: “That every 
railroad corporation whose lines of road or any part 
thereof are open for use shall, within six months after the 
passage of this act, and every railroad company formed 
or to be formed, but whose lines are not now open for use, 
shall, within six months after the lines of such railroad or 
any part thereof are open, erect and thereafter maintain 
fences on the sides of their said railroad, or the’ part 
thereof so open for use, suitable and amply sufficient to 
prevent cattle, horses, sheep and hogs from getting on the 
said railroad, except at the crossings of public roads and 
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highways, and within the limits of towns, cities and vil- 
lages, with openings, or gates, or bars at all the farm cross- 
ings of such railroads, for the use of the proprietors of the 
lands adjoining such railroad, and shall also construct, 
where the same has not already been done, and hereafter 
mnaintain at all road crossings, now existing or here- 
after established, cattle-guards suitable and sufficient to 
prevent cattle, horses, sheep, and hogs from getting onto 
such railroad, and so long as such fences and cattle-guards 
shall (not) be made after the time hereinbefore prescribed 
for making the same shall have elapsed, and when such 
fences and guards, or any part thereof, are not in suft- 
ciently good repair to accomplish the objects for which the 
same is herein prescribed, is intended, such railroad cor- 
poration and its agents shall be liable for any and all dam- 
ages which shall be done by the agents, engines or trains 
of any such corporation, or by the locomotives, engines or 
trains of any other corporations permitted and run- 
ning over or upon their said railroad, to any cattle, 
horses, sheep or hogs thereon; and when such fences and 
guards have been fully and duly made, and shall be kept 
in good and sufficient repair, such railroad corporation 
shall not be liable for any such damages, unless negligently 
or wilfully done.” The object of the foregoing section was 
to prevent cattle from straying from adjoining lands to the 
track or right of way of railroads, and to prevent them 
from passing from the public highway, at railroad cross- 
ings, to the railroad track or right of way at either side, 
and to provide a remedy for the owner of stock injured in 
consequence of the omission of a railroad company to main- 
tain the fences and guards thereby required. But there is 
no allegation in the petition that the failure of the railroad 
company to maintain suitable cattle-guards at the crossing 
in question was the proximate, or even the remote, cause 
of the injury to cattle, nor that such injury is in any way 
traceable to the company’s omission in that regard. 

The plaintiff contends, however, that his petition is in 
the language of the statute, and that his right to recover 

41 . 
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under the statute is not dependent upon whether the in- 
jury to his stock is traceable to the defendant’s omission 
to maintain cattle guards at the crossing. This, as all 
other statutes, must be given a reasonable construction. 
It was not intended to provide a penalty for a failure to 
maintain cattle-guards, but compensation for the owner of 
stock injured-in consequence of a failure on the part of a 
railroad company to take statutory precautions to prevent 
such injury. And a petition based upon this statute, 
which contains no allegation tracing or tending to trace 
the injury of the stock to a failure of the railroad company 
to take such precautions, is fatally defective. Such is the 
condition of the petition in this case, and the judgment 
based thereon is erroneous and should be reversed. 

It is recommended that the judgment of the district 
court be reversed and the cause remanded for further 
proceedings according to law. 


JACKSON, C., concurs. 


DuFrFig, C., not sitting 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 


law. 
REVERSED. 


CHARLES S. JOSLIN ET AL., TRUSTEES, V. Dora E. WILLIAMS.® 
| ‘Fitep May 3, 1906. No. 14,258. 


1. Receivers: Damages. In an action for damages growing out of the 
wrongful appointment of a receiver, the rental value of the prop- 
erty sequestered during the period of the receivership and the 
value of the services of counsel employed to procure the vacation 
of the order appointing the receiver are elements proper to be 
considered in determining the measure of damages. 


* Rehearing allowed. See opinion, p. 602, post. 
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: APPROVAL oF AccouNTs. The approval of the accounts of a 
receiver wrongfully appointed does not adjudicate the question 
of damages between the litigants in the action in which the re 
ceiver was appointed, where the party resisting such appointment 
and procuring a reversal of the order making the appointment 
does not participate in the accounting and receives no advantage 
therefrom. 


: Damages. The fact that the supreme court, in vacating an 
order appointing a receiver, puts its decision upon a ground dif- 
ferent from the one urged by counsel does not deprive the party 
procuring the vacation of the order of the right to recover, in an 
action for damages, the value of the services of his attorney in 
procuring the judgment of vacation. 


Droz to the district court for Douglas county: Eb- 
MUND M. BARTLETT, JUDGE. Affirmed. 


Hamilton & Marwell, for plaintiffs in error. 


B. N. Robertson, contra. 


JACKSON, C. 


In July, 1901, Charles 8. Joslin and Suviah Joslin, as 
trustees under the will of John J. Joslin, deceased, pro- 
cured the appointment of a receiver in an action to 
foreclose a mortgage, wherein they were the plain- 
tiffs and Dora E. Williams et al. were defendants. Upon 
appeal to the supreme court the order appointing the re- 
ceiver was vacated and the petition for the appointment 
dismissed. Joslin v. Williams, 3 Neb. (Unof.) 194. In 
that proceeding the Fidelity and Deposit Company of 
Maryland was surety on the bond of the applicants for the 
appointment. The receiver made report to the district 
court showing the collection of rents amounting to $257.60, 
and disbursements to the amount of $143.41, including 
his fees, and the remainder, by direction of the court, was 
paid over to the clerk subject to the order of Dora E. Wil- 
liams, and that fund still remains in the custody of the 
court; and thereupon Dora E. Williams brought suit 
against the Joslins and their surety on the bond for 
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damages because of the wrongful appointment of the 
receiver, and recovered judgment, from which error is 
prosecuted on behalf of the Joslins and their surety. In 
the discussion of the case the parties will hereafter be 
designated as they were designated in the court below. 

The principal questions presented for determination 
in this court may be summarized, first, as to the effect of 
the order approving the report of the receiver and direct- 
ing the disbursement of funds upon plaintiff’s claim 
for damages by reason of the wrongful appointment; and, 
second, as to the measure of damages. It is urged on 
behalf of the defendants that the order confirming the 
report of the receiver and directing the disbursement of 
funds in his hands amounts to an adjudication of the rights 
of the plaintiff. This contention cannot be sustained, ex- 
cept upon the theory that the plaintiff was compelled to 
litigate in that action her right to the damages involved 
in this action; and it would seem that a bare statement of 
the proposition ought to be sufficient to dispose of that 
question. The accounts of the receiver are not involved, 
nor was there involved in the accounts of the receiver any 
question of damages which might arise by reason of his 
wrongful appointment. The appointment of a receiver 
adjusts and determines the right of no party to the pro- 
ceedings, and grants no final relief, directly or indirectly. 
Vila v. Grand Island E. L., I. & C. 8. Co., 68 Neb. 233. 
The discharge of the receiver and the settlement of his ac- 
counts was a necessary result of the appointment, and 
was, of course, conclusive as between the parties litigant 
and the receiver himself, but did not have the effect of de- 
termining the question of damages as between the litigants, 
any more than the dissolution of an injunction or the dis- 
charge of an attachment would determine the question of 
damages in actions where relief by injunction or attach- 
ment is sought. 

By section 269 of the code, it is provided that every 
order appointing a receiver shall require the applicant to 
give a good and sufficient bond, conditioned to pay all 


Vou. 76] JANUARY TERM, 1906. 597 


Joslin v. Williams. 


damages which the other parties to the suit, or any of them, 
may sustain by reason of the appointment of a receiver, 
in case it shall be finally decided that the order ought not 
to have been granted. This provision is similar in effect to 
those provisions of our code requiring bonds to be given in 
attachment proceedings and upon the procuring of tem- 
porary orders of injunction, and, while the liability on 
the bond follows as a result of the final judgment in such 
cases, the extent of such liability and the measure of dam- 
ages remains to be determined in an independent action on 
the bond. That is equally true in cases of a bond given by 
the applicant for the appointment of a receiver. The case 
is not one where the appointment of a receiver was 
acquiesced in or agreed upon by the parties, or where it 
was finally determined that the appointment was justified. 
The appointment in this case was resisted at the outset, 
and the right to such appointment was contested at every 
stage of the proceedings; and, while the rights and liabili- 
ties of the receiver were determined upon the settlement 
of his account, the liabilities of the parties to each other, 
growing out of the appointment, were in no sense deter- 
mined or adjudicated. Authorities are cited to the effect 
that the plaintiff should not be held responsible for losses 
which result from the wrongful acts or negligence of the 
receiver. They are not applicable, however, to this case, 
where the wrong does not arise out of the misconduct of 
the receiver. The damages here result from the wrongful 
appointment procured at the instance of the defendants 
Joslin. 

At the trial the plaintiff was permitted to prove, over 
the objections of the defendants, the rental value of the 
premises during the period when the receiver collected 
the rents and profits, and the value of the services of 
counsel employed in her behalf in procuring the vacation 
of the order appointing the receiver. It is urged that the 
rental value of the premises was not a proper measure 
of damages under the allegations of the petition, and that 
attorney’s fees in procuring the vacation of the order 
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should not be considered as an element of damages. The 
petition contains a recital of the appointment of the re- 
ceiver, a copy of the bond, the appeal to the supreme court 
and the order there made, the mandate of the supreme 
. court requiring the district court to carry into effect the 
judgment of the supreme court, that the plaintiff was com- 
pelled to and did employ an attorney to prosecute the 
appeal to the supreme court, and the obligation to pay for 
the services so performed, together with the personal ex- 
penses of her attorney, which she was required to pay. It 
recites her title to the property and that she was entitled to 
the possession and the rents and profits; that the receiver 
- entered upon the discharge of his duties, demanded and 
received the rents during the entire period of his receiver- 
ship, and that he used and appropriated the rents and in- 
come arising therefrom; that the fair rental value of the 
premises was $24 a month and that the receiver collected 
the sum of $360 as such rents and profits. The contention 
that the rental value of the premises during the period of 
the receivership was not a proper measure of damages 
doubtless arises from the construction placed upon the 
allegation of the petition by the defendants. We have no 
hesitancy in saying that the rental value of the premises 
was a proper measure of damages, and that the allegation 
in the petition showing the amount of rents collected by 
the receiver is entirely immaterial. What the result 
would have been had the plaintiff accepted the remainder 
of the rents and profits paid into court by the receiver, or 
had the plaintiff procured or participated in the proceed- 
ings resulting in the statement of the receiver’s account, it 
ig unnecessary to determine; nor is it important to the 
inquiry that she might still apply to the clerk of the dis- 
trict court and receive the remainder from his hands. It 
is sufficient to state that she did not procure the account- 
ing by the receiver and has not received any part of the 
funds collected by him; nor is it important that the de- 
fendants have permitted that fund to remain in the cus- 
tody of the clerk. 
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There is no statute expressly authorizing the allowance 
of attorney’s fees as an item of damages where it is finally 
determined that a receiver should not have been ap- 
pointed. That is true, however, of every other element of 
damages. The statute does not undertake to define the 
damages which the applicant for the appointment of a 
receiver may be called upon to pay in the event that the 
receiver is improperly appointed. That is equally true in 
cases of the allowance of a temporary injunction and the 
attachment of property under the provisions of the code. 
It is now, however, the settled rule of this state that at- 
torney’s fees are properly allowable in such cases as an 
element of damages, and there seems to be no good reason 
why they should not be allowed in case of the wrongful 
appointment of a receiver. But it is said that this rule is 
a hardship:on the defendants, as illustrated by the fact 
that the item of attorney’s fees charged exceeds the entire 
amount of the rents and profits. Any other rule, however, 
would work a hardship on the plaintiff, whose property 
was sequestered and who was obliged to and did employ 
counsel in order that the wrong might be righted, and it 
should be the policy of the law, where hardship must be 
suffered by some one, to relieve the litigant who is free 
from wrong and to cast the onus upon the one out of whose 
wrongful acts the hardship arises. 

Furthermore, it is insisted that in the appellate pro- 
ceedings from the order appointing the receiver counsel 
for plaintiff presented the case upon the theory that the 
property was the homestead of the plaintiff, whereas the 
appellate court finally put the decision upon the ground 
that the plaintiff’s right of possession was by reason of 
the provisions of section 17, ch. 36, Comp. St. 1901. That 
course of reasoning does not impress us with very much 
force. The fact remains that the plaintiff contended that 
the character of the property was such as to prohibit the 
appointment of a receiver. That contention was sustained 
in the appellate court, although upon a ground different 
from the one urged. That would not militate, however, 
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against the plaintiff’s demand for damages; the result 
was the same, notwithstanding the erroneous reason. In 
Haverly v. Elliott, 39 Neb. 201, an action on a bond given 
in a case where the receiver was wrongfully appointed, it 
is said: 

“The law of the state, and the bond given by Haverly 
and his sureties as well, provided that if it should be 
finally decided that this receiver was wrongfully ap- 
pointed, then that Haverly would pay Mrs. Elliott all 
damages which she might sustain by reason of the ap- 
pointing of such receiver. ‘The word ‘all’ does not mean 
some, nor a part, but means the whole, the entire damage, 
every item of injury.” 

The rule there stated is justified by the language of the 
statute, and, to say the least, is a common sense rule. 

It is contended that the court erred in denying an offer 
on the part of the defendants to put in evidence the report 
of the receiver and the order of the district court thereon. 
In view of the conclusion already reached, however, we 
must hold that the objection to the introduction of this 
record was properly sustained. 

In the answer of the defendants a counterclaim is set 
out for costs paid by the defendants in the foreclosure 
proceedings, which were adjudged against the plaintiff. 
It appears that upon the trial of the foreclosure proceed- 
ings op its merits the district court found for the defend- 
ants in that proceeding and dismissed the plaintiff’s peti- 
tion. Upon appeal to the supreme court that decree was 
reversed at the cost of the appellee, amounting to $21. It 
was adjudged by the decree of foreclosure that, in default 
of the payment by the defendant of the amount found due 
on the mortgage, with interest and costs of suit (alleged 
to amount to $127.71, including the item of $21, costs in 
appellate court), the property should be sold as upon 
execution for the satisfaction thereof, and this, it is said, 
is a personal judgment against the plaintiff, which she 
has not satisfied, although the costs were paid out of the 
proceeds of the sale of the mortgaged property. No de 
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ficiency judgment, however, was or could be entered in 
the foreclosure proceedings, and, in our opinion, no execu- 
tion could issue upon the judgment for costs, other than 
an order for the sale of the mortgaged premises. 

In the instructions to the jury given by the court on 
its own motion, the court advised the jury as to the al- 
legations of the petition and of certain admissions con- 
tained in the answer, but neglected to state that the an- 
swer contained a general denial. It is complained that 
the instruction is erroneous and prejudicial. That the 
instruction is open to.criticism may be conceded. In view, 
however, of the other instructions to the jury, we do not 
think that the failure to call the attention of the jury 
to the general denial was prejudicial. The court instructed 
the jury that the burden of proof was on the plaintiff to 
establish the allegations of her petition by a preponder- 
ance of the evidence. This instruction was certainly as 
favorable to the defendants as the pleadings would justify, 
and necessarily had the same effect as a statement from 
the court that the allegations of the petition were denied. 
In instruction No. 3 the court said: “You are further in- 
structed that the court did not permit evidence to be in- 
troduced in support of the cross-demand or other defense 
to said bond, alleged in the answer of said defendants, for 
the reason that, as a matter of law, said allegations in said 
answer are not a defense to this action upon this bond in 
controversy, and you will therefore not consider the same.” 
This instruction is also open to criticism because of the 
use of the words “or other defense,” but, in view of the 
state of the record, cannot be said to have been prejudicial. 
All of the rulings of the court in the matter of the intro- 
duction of evidence, to which our attention has been called, 
were proper; and all offers of evidence on behalf of the de- 
fendants which were excluded on objection were properly 
excluded, and no prejudice to the defendants could pos- 
sibly arise out of the instructions complained of. 

In defining the elements of damage for which the plain- 
tiff was entitled to recoyer, they were stated thus by the 
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court: “First. Of the injury to her possession during the 
time she was deprived of the occupation of said premises. 
Second. The actual and necessary expenses which she in- 
curred in the employment of an attorney, if any, to resist 
said receivership, and of the natural and necessary ex- 
penses of said attorney in going to Lincoln to attend the 
supreme court in the matter of resisting said appointment 
of a receiver, and of the costs of court which she expended 
in said resistance to the appointment of said receiver.” It 
is said that this instruction is erroneous, in that it submits 
to the jury the question as to the value of the services ren- 
dered by plaintiff’s attorney to resist the receivership, 
whereas the allegations of the petition relative to the serv- 
ices of an attorney in the district court were stricken out 
on motion. The court, however, by another instruction, 
told the jury not to consider any services rendered by the 
attorney for plaintiff in the district court. In instruction 
No. 6 the court directed the jury to return a verdict for 
the plaintiff and assess her damages at such sum as they 
might find from the evidence, under the instructions, she 
was entitled to recover, not exceeding the penalty in the 
bond. This instruction was entirely proper. Under the 
pleadings and evidence no verdict could stand except one 
favorable to the plaintiff. All other objections to the in- 
structions are disposed of in the previous discussion of 
the case. 

We find no reversible error in the record, and recom- 
mend that the judgment of the district court be affirmed. 


ALBERT, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
, : AFFIRMED. 

§ 

The following opinion on rehearing was filed May 24, 
1907. Judgment of afirmance adhered to: 

1. Homestead: Forectosure: Receiversuip, Cost or. The value of a 
mortgagor’s homestead interest and right of possession of the 


- 
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mortgaged premises pending foreclosure proceedings cannot be 
diminished by the costs of a receivership, the fees of the receiver, 
or the money not necessarily paid out by him for repairs on the 

' premises, where it has been finally decided that the receiver ought 
not to have been appointed. 


2. Receiver’s Bond: Actions: Cross-Demanp. In an action on the bond 
given to obtain the appointment of the receiver, in such a case, 
defendants cannot by way of cross-demand recover the costs of 
the foreclosure proceeding for which the owner of the homestead 
interest was not personally liable, 


BARNBS, J. 


This is an action on a bond given by the plaintiffs in 
a foreclosure suit to obtain an order appointing a re- 
ceiver to take possession of the mortgaged premises, collect 
the rents and profits thereof pending the litigation, and 
apply them to the satisfaction of the mortgage debt. The 
plaintiff herein had judgment in the court below, which 
was affirmed by our former decision, ante, p. 594. The 
case has been reargued to the court on a rehearing, and 
the question now is, shall we adhere to our former judg- 
ment? 

It appears that the bond in question was given under 
the provisions of section 269 of the code, and was condi- 
tioned: That the plaintiffs in that suit should pay to the 
defendant, plaintiff herein, all damages which she might 
sustain by reason of the appointment of the receiver, if it 
should be finally decided that the order ought not to have 
been granted. By the judgment of this court it was finally 
decided that the order should not have been made, and that 
branch of the foreclosure suit was dismissed and the pro- 
ceeding wholly terminated. Joslin v. Williams, 3 Neb. 
(Unof.) 194. It further appears that the plaintiff herein 
was, the surviving mortgagor of the house and lot, the sub- 
ject of the foreclosure suit, which was her homesteatl, and 
was therefore entitled to the undisturbed possession, use 
and enjoyment thereof until after sale and confirmation 
under decree of foreclosure; that the receiver took charge 
of the property over the plaintiff’s objection, deprived her 
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of the use and possession thereof, collected the rents and 
profits, which she was clearly entitled to receive, and 
which, but for such wrongful appointment, she would have 
received for her own use and benefit. That the plaintiff 
can maintain this action seems clear; so the only question 
for our determination is the proper measure of her dam- 
ages. 

It is contended by the defendants that the plaintiff is 
not entitled to recover the rental value of the premises in 
question during the time she was wrongfully deprived of 
her right to the possession thereof, for the reason that 
from the nature and character of the receivership pro- 
ceedings the possession of the receiver was her possession ; 
that he was her' receiver, and not the representative of the 
plaintiffs in the foreclosure suit. In support of this con- 
tention counsel quote from Wiswall v. Sampson, 14 How. 
(U. 8.) *52, *65, as follows: 

“The effect of the appointment is not to oust any party 
of his right to the possession of the property, but merely 
to retain it for the benefit of the party who may ultimately 
appear to be entitled to it; and when the party entitled 
to the estate has been ascertained, the receiver will be 
considered his receiver.” 

An examination of the case from which the above quo- 
tation is taken shows that it was an action in ejectment. 
The plaintiff claimed title through an execution sale of 
the real estate in question based on a judgment at law; 
while the defendant claimed title through a sale made by 
a master in chancery in an action to set aside a convey- 
ance of the real estate as fraudulent, and subject it to the 
payment of a judgment upon which an execution had been 
issued and returned unsatisfied. It appears that in the 
equity proceeding a receiver was appointed to take charge 
of the property after the rendition of a decree adjudging 
the conveyance fraudulent as to creditors and ordering 
that the property be subjected to the payment of the judg- 
ment or judgments in question. There was no contention 
that the receiver was not rightfully appointed, and the 
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excerpt relied on is only a part of the reasoning of the 
court to uphold its judgment. The thing actually decided 
in that casé was that, where real estate is in the custody 
of a receiver appointed by a court of chancery, a sale of 
the property under execution issued by virtue of a judg- 
ment at law is illegal and void. And the proper proceed- 
ing to be pursued by any person claiming title to such 
property either by mortgage, judgment or otherwise was 
there pointed out. So it may be said that the decision 
does not support the defendants’ contention. 

Again, it would seem clear that before a receiver could 
be said to be the receiver of any party, especially of a 
party opposing his appointment at all stages of the pro- 
ceedings, he must have been rightfully appointed. In the 
case at bar the plaintiff never acquiesced in the appoint- 
ment of the receiver, but on the other hand protested 
against such appointment, and took the proper steps to 
reverse the order of the district court in that behalf. 
She was successful; and the rule invoked that the receiver 
who was wrongfully appointed must be accepted by her 
as her receiver is so absurd we cannot give it our approval. 
It seems to us that this case is ruled by Haverly v. Elliott, 
39 Neb. 201. There the plaintiff owned and conducted a 
confectionery store, and manufactured and sold ice cream 
and soda water. She also owned a stock of confections 
and a miscellaneous lot of furniture and fixtures used in 
her business. One Haverly held a lien against this 
property and brought suit in equity to foreclose it. He 
obtained the appointment of a receiver, who took posses- 
sion of the plaintiff’s property and place of business, 
held them for some days, and then sold the property to 
pay the Haverly lien. It having been finally decided that 
the order appointing the receiver ought not to have been 
granted, the plaintiff sued Haverly and his sureties on the 
bond given to obtain the appointment of such receiver. 
We held that the value of her interest in the property sold 
by the receiver at the time he took possession of the 
same, and the actual loss she sustained by the suspen- 
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sion of her business during the time she was prevented 
from carrying it on, by reason of the possession held by 
the receiver of her property and place of business, was 
the correct measure of damages. In the case at bar the 
plaintiff was entitled to the possession of her home until 
after sale and confirmation upon a decree of foreclosure. 
The defendants Joslin wrongfully obtained the appoint- 
ment of a receiver and thus deprived her of her right of 
possession. The value of her possession was the fair 
rental value of the premises during the time they were 
held by the receiver. She was entitled to such rental 
value, and it could not lawfully .2 diminished by the costs 
and expenses of the receivership which, including his fees, 
he deducted from the amount of rent collected by him. 
Again, a party could not lawfully be required in such 
a case as this to expend any of the money which she was 
entitled to receive as the rental value of the premises in 
improvements or repairs thereon of any kind. Of course, 
it might not be for her interest to make repairs on the 
property. Unless the debt was paid she was only entitled 
to the use and enjoyment of it until sale and confirma- 
tion, after which she would be required to surrender all 
her rights to the purchaser. She was not required to 
improve the property or to repair the same for the benefit 
of such purchaser; and this is especially so because of 
the fact that, whether the premises brought much or little 
at the sale, no deficiency judgment could have been 
rendered against her. So the amount of the receiver’s fees 
and the costs of that proceeding, together with the money 
expended for repairs out of the rentals of the property, 
were wrongfully taken from her and converted to 
another’s use. It is insisted, however, by counsel for the 
defendants that the approval of the account of the 
receiver, and his discharge by the order of the district 
court, was binding on the plaintiff to the extent, at least, 
of compelling her to receive the small remainder which 
he paid into court in full compensation for her interest in 
the mortgaged premises while she was wrongfully 
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deprived of the use and benefit thereof. To so hold would 
amount to a reversal of our judgment in her favor 
declaring that the receiver was wrongfully appointed. 
When the order relied on was made there was no receiver 
in the foreclosure proceeding. Long before that time he 
had been discharged, and the judgment appointing him 
had been reversed and set aside. So it seems clear that 
the plaintiff was not bound by that order, but has the 
right to proceed against the defendants on the bond given 
by them to secure the appointment of the receiver, and 
recover all the damages that she has thereby sustained. 
Lastly, the' defendants contend that they were entitled 
to recover of the plaintiff the costs in the foreclosure 
proceeding, or a part of them, on their cross-demand in 
this case. It is urged as a reason for the contention that 
a large part of the costs in that proceeding was advanced 
by them, and that the court erred in denying them the 
right to recover the costs so advanced. This contention 
cannot be sustained. The decree of the district court in 
the foreclosure case provided that out of the proceeds 
of the sale of the mortgaged premises the costs should be 
first paid, and that the remainder of such proceeds should 
be applied to the payment of the amount found due the 
plaintiffs therein. So the plaintiff herein was not made 
personally liable for any part of the costs, and no per- 
sonal judgment could have been rightfully rendered 
against her therefor. As we understand it, it is not now 
contended that she can be compelled to pay any part of 
the costs of the foreclosure proceedings by execution or 
otherwise, and we fail to understand how the value of her 
right of possession of the premises in question during the 
pendency of the foreclosure proceedings can be dimin- 
ished by requiring her to pay any part of the costs of 
that action. We are asked, however, in case we adhere 
to our former decision, to make some order with reference 
to the disposition of the money deposited in court by the 
' receiver, so that the plaintiff may not have double rent 
from the property in question. It would seem that this 
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is a matter for the consideration of the district court; 
that if the defendants desire to have the money there 
deposited paid to the plaintiff they should make an 
application to that court for an order on the clerk to 
turn over the fund to the plaintiff as a payment pro tanto 
upon her judgment. Or, if they see fit to do so, they may 
obtain an order permitting them to withdraw the money 
for their own use and benefit, and in that event execu- 
tion should be awarded to the plaintiff for the full 
amount of her judgment herein. 

For the foregoing reasons, our former judgment is 
adhered to. 

AFFIRMED. 


SEDGWICK, C. J., dissenting. 


The defendant in the foreclosure proceedings, who is 
now the plaintiff in this action, was entitled to the posses- 
sion and use of the premises while the foreclosure pro- 
ceedings were pending. Of this use and possession she 
was deprived by the appointment of a receiver. It was 
finally determined that the receiver ought not to have 
been-appointed. The condition of the plaintiffs’ bond 
given upon the appoiniment of the’ receiver has therefore 
been broken and the plaintiff is entitled to recover thereon. 
The question is as to the measure of damages. 

When a court of competent jurisdiction, and with juris- 
diction of the parties and to determine the necessity and 
propriety of a receivership, makes an order appointing a 
receiver, the receiver so appointed is an officer of the 
court. He is such officer of the court not only in the 
ordinary sense, but also in a special and peculiar sense. 
The actions of the receiver are the actions of the court. 
He performs those actions under the general orders of 
the court, and they are as much the acts of the court as 
though there had been a special order for the performance 
of each individual act, so far as the receiver acts only 
within the scope of the order appointing him. When it 
is finally determined that the order appointing the 
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receiver ought not to have been made, this is a determin- 
ation that the court has made a mistake, and it cannot 
be true in any ordinary sense that either the court or 
the receiver is a trespasser. The statement therefore in 
the opinion in Haverly v. Elliott 39 Neb. 201, that the 
judgment of the court that the receiver was wrongfully 
appointed put the receiver in the position of a trespasser 
is not to be applied in a general sense. The meaning of 
the writer of that opinion must have been that, in that 
particular case, the rules for estimating damages appli- 
cable to trespassers who had converted property were 
also applicable to the case then being considered. 

A court is not to be held to be a trespasser because of 
an error of judgment in exercising a lawful jurisdiction, 
and the officer of the court executing that order cannot, 
for the same reason, be held to be a trespasser. <A receiver 
acting under the orders of the court made within its 
jurisdiction is generally considered to be the receiver for 
all parties to the litigation. If under the orders of the 
court he takes possession of property belonging to a party 
to the litigation, he holds that property under the orders 
of the court for the party to whom it belongs, to be deliv- 
ered to that party when the rights of the parties are 
determined. And in this case, when this receiver under 
the orders of the court took possession of the property in 
controversy, the plaintiff in this case was at all times in 
legal right entitled to have that property returned to her 
by the receiver, and in that sense the receiver held the 
property for her and was her receiver. When it was 
determined that the receiver ought not to have been 
appointed this plaintiff was entitled to an order upon the 
receiver to return the property to her, and of course she 
was entitled to an order to return the proceeds of that 
property which had accrued while in the hands of the 
receiver; and so when the receiver held the rentals of 
this property, he held them for this plaintiff as her 
receiver, and, when he ceased to be receiver, ought to 
have returned these rentals to this plaintiff. This is all 

12 
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that the receiver could return to the plaintiff and was not 
sufficient to satisfy her just claim for damages. If the 
amount which the receiver held for her and returned 
into court to be paid to her was equal to all of the dam- 
ages which she had sustained, she manifestly could not 
have recovered in this action; or, more correctly stated, 
so far as the receiver accounted for and paid over to her, 
or paid into court for her, the money equivalent of the 
use of the premises of which she had been deprived, she 
was not damaged by the appointment of the receiver. 
In other respects the measure of damages adopted by the 
trial court appears to be correct. She was deprived of 
the use of the premises to which she was entitled. She 
was therefore entitled to recover the value of such use, 
less the amount which the receiver accounted for to her. 
The claim of the defendants to offset against her the 
amount of costs which had been adjudged against the 
property in the foreclosure proceedings was correctly 
refused. In these foreclosure proceedings no deficiency 
judgment could have been rendered against this plaintiff, 
who was defendant there, and the judgment for costs was 
strictly a judgment against the property and was not a 
personal judgment against this plaintiff. The property 
was afterwards sold and the proceeds applied upon the 
mortgage claim. The costs accrued in the foreclosure 
proceedings were a part of the mortgage claim, and the 
proceeds were first applied in payment of these costs, 
and afterwards upon the indebtedness, and the remaining 
deficiency would not be a personal claim against the 
defendant in those proceedings. 

The improvements made upon the property by the 
receiver ought not to be charged to this plaintiff. These 
improvements, no doubt, enhanced the value of the 
property and so benefited the defendants and not the 
plaintiff. The plaintiff does not get the property, but 
only the use thereof until the title passed to the defend- 
ants under the foreclosure sale. It is not claimed that 
the rental value during the time plaintiff was entitled to 
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the same was increased by these improvements. Appar- 
ently the plaintiff was allowed to recover only the rental 
value of the property as it was when she was dispossessed 
by the receiver, and, if so, she was in nowise benefited 
by the improvements. It devolved upon the defendants 
to allege and show that the making of these improvements 
lessened the plaintiff’s damages. This they have failed 
to do. 

The costs paid out by the receiver ought not to be 
charged to this plaintiff. No doubt this plaintiff, and all 
other parties to the suit in which the receiver was 
appointed, are bound by the final adjustment of the 
receiver’s accounts by the court. This settlement of the 
receiver’s accounts shows that these costs were occasioned 
by the appointment of the receiver. The appointment was 
wrongful; and that unnecessary costs would be caused 
by this appointment, and this plaintiff damaged thereby, 
must have been within the contemplation of the principal 
and sureties on the bond in suit when the bond was given. 
If the plaintiff had paid these costs she could, of course, 
have recovered the amount on this bond. So far as the 
plaintiff has failed to get the value of the use of the 
premises that she would or might have received if no 
receiver had been appointed, she has been damaged by 
the appointment. 

Under the judgment of the district court in this case, 
as affirmed by the majority opinion, the plaintiff recovers 
the full amount of the rental value of the property, and 
the money that is paid into court by the receiver goes to 
the defendants. If the law had been strictly observed 
upon the trial, the plaintiff would have been allowed to 
take the money paid into court by the receiver, and that 
amount would have been deducted from the damages she 
would otherwise have been allowed to recover. Possibly,. 
this error might require a reversal of the judgment, and, 
if so, the costs of this court would fall upon the defend- 
ants, and they would be allowed a retrial of the plaintifi’s 
claim of damages. Apparently the result would be sub- 
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stantially the same, and, if so, no injury has been done 
the defendants. It may therefore be said that I dissent 
from the reasoning of the opinion and concur in the 
result. 


ScHooL Distrricr oF SOUTH OMAHA Y. LEONARD A. DAVIS. 
Fitep May 3, 1906. No. 14,293. 


Contract: Construction. A contract will ordinarily be construed as it 
was understood and construed by the contracting parties. 


Eeror to the district court for Douglas county. LEE S. 
ESTELLE, JUDGE. Affirmed. 


A. H. Murdock, Lambert & Cohn and A. C. Pancoast, 
for plaintiff in error. 


T. J. Mahoney, contra. 


JACKSON, C. 


On the 13th day of June, 1900, L. A. Davis, an archi- 
tect, entered into a contract in writing with the school 
district of South Omaha, of which the following is a 
copy: “In Duplicate. Agreement. Whereas, at a 
regular meeting of the board of education of the school 
district of the city of South Omaha, Nebraska, held on 
the 4th day of June, 1900, L. A. Davis was duly elected 
architect for the said district for the period of one year, 
‘commencing June 27, 1900, and ending June 27, 1901, 
and, at a subsequent meeting of said board, the officers 
of said board were duly authorized for and in behalf of 
the said district to enter into a contract with the said 
L. A. Davis for the period of one year at a compensa- 
tion for his services of 5 per cent. of the cost of the 
improvements in buildings or other erections, the con- 
struction of which, as such architect, he may supervise, 
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payments of which shall be made monthly as the improve- 
ments may progress. Now, therefore, it is agreed by and 
between the school district of South Omaha, Nebraska, 
and L. A. Davis that said school district does hereby 
employ said L. A. Davis as architect for it for the year 
commencing June 27, 1900, and ending June 27, 1901, at 
a compensation for his services of 5 per cent. of the cost 
of all the buildings or other erections which he, as such 
architect, may supervise the crection of, payable in 
monthly instalments, as the work progresses, on the first 
day of each month; and the said L. A. Davis agrees to 
draw all plans, specifications, and details for all buildings 
or alterations that the said board may require, and super- 
vise all the said work during the said period, when 
authorized and directed so to do by a majority of the 
said board. And said L. A. Davis hereby accepts said 
position for the term above stated, and at the compensa- 
tion above fixed, and agrees to perform the duties of 
architect for said district as above stated. In witness 
whereof, the parties hereto have set their hands this 13th 
day of June, 1900. The School District of the City of 
South Omaha, in the county of Douglas, in the state of 
Nebraska. J. H. Bulla, Pres’t; Wm. Brennan, Sec’y. L. 
A. Davis.” 

He performed certain services, which it is agreed were 
within the terms of the contract, and received compensa- 
tion amounting to the sum of $1,000. 

It appears that at the annual school meeting of that 
year the board of education were authorized to purchase 
a site for a high school building, with the view of erect- 
ing such a building in the near future. It was not 
contemplated that the building should be erected during 
the pericd covered by the contract with Davis, and in 
fact it was not erected during that period. At a meeting 
of the board of education held on November 19, 1900, the- 
record discloses this proceeding: “Motion by Lochner 
and Miller that the architect, Mr. Davis, be hereby 
instructed to draw plans for a high school building to be 
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erected on the lately purchased Hoctor site. Motion 
carried; seven members voting aye, Brennan and Roberts, 
no.” At a meeting held on February 4, 1901, the record 
discloses that “Architect Davis submitted plans for a new 
high school. Motion by Lochner and Lott that the plans 
for a new high school presented by Mr. Davis be adopted. 
Motion carried; seven members voting aye; Brennan and 
Roberts, no.” The board allowed and paid Mr. Davis 
$1,900 in fees for the plans so adopted; and on August 6, 
1903, the school district instituted this action in the dis- 
trict court to recover from Davis the amount of fees 
paid him for the plans, on the theory that the services 
performed were within the terms of the contract, and that, 
as the building was not erected during his term and the 
work not supervised by him, the money was improperly 
paid and the school district was entitled to recover. 
There are some allegations of fraud in the petition, which 
were denied in the answer, and at the trial no evidence 
was offered in support of such allegations. The answer 
pleaded a contract with the board independent of the one 
of June 13, 1900, the performance of the contract on his 
part, and payments thereon to the amount of $1,900. The 
reply was a denial. At the close of the plaintiff’s 
evidence, the court directed a verdict for the defendant, 
and the plaintiff appeals. 

When the case was called for trial in the district court, 
plaintiff filed an affidavit for a continuance because of 
the absence of two witnesses. The affidavit set out in 
detail what facts it was expected to prove by the absent 
witnesses,-and the absence of the principal counsel for 
the plaintiff was urged as another reason for the con- 
tinuance. The defendant, however, admitted that the 
absent witnesses, if present, would testify to the facts as 
stated in the affidavit, and the application for continuance 
was denied. The record discloses that these affidavits 
were read in evidence, and that the counsel, on account 
of whose absence the continuance was asked, was present 
and participated at the trial. One of the absent witnesses 
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was the secretary of the board of education, and it is 
urged with considerable force that his presence was 
especially important for the purpose of identifying records 
and papers at the trial; however, the defendant admitted 
the identity of all records and papers offered in evidence, 
and it does not appear that the plaintiff was in any 
manner prejudiced on account of the absence of witnesses. 

The other reasons urged for a reversal of the judgment 
are that the services performed in preparing the plans 
were performed under the provisions of the contract of 
June 13, and that the defendant was not entitled to 
recover extra compensation therefor; and if they were 
not so performed, but were the result of an independent 
agreement, that such agreement was void because of the 
fact that the amount involved exceeded the sum of $200 
and the contract was not in writing; and, third, that no 
appropriation had been made to pay for the plans and 
the board of education was without authority to contract 
for them. It would be unreasonable to hold with the 
plaintiff on its first contention. So far as the record 
discloses, the entire compensation paid the defendant for 
the services performed within the terms of the contract of 
June 18, during the period of the contract, was the sum 
of $1,000. If the construction contended for by the 
plaintiff were adopted, then the defendant might have 
been busily engaged on behalf of the plaintiff preparing 
plans and specifications during the entire period of the 
contract, without ever being entitled to compensation 
therefor, because it would be necessary that he should 
supervise the erection or repairing of the buildings 
themselves before he could receive compensation, and the 
compensation would then be based on the cost of the 
repairs or the new buildings. All that could be required 
of the architect under his contract for the year, in the 
matter of drawing plans and specifications, was that he 
should prepare plans and specifications of such repairs 
or new buildings as he would be called upon to supervise, 
and such as he would be entitled to compensation for. It 
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is the duty of the court to construe the contract as it was 
understood and acted upon by the parties, and the record 
leaves no room for question that the parties themselves 
understood and acted upon the contract for the plans 
and specifications as an independent agreement. 

As to the claim that the contract, if an independent 
one, is void under the statute, we think that the resolu- 
tion of the board instructing Mr. Davis to prepare the 
plans, the presentation of the plans at a later date to the 
board and the record of the adoption of the same, and 
the approval and the allowance of bills are sufficient 
to bring the contract within the statute. The record dis- 
closes that at the close of the fiscal year within which 
the services were performed and paid for, there was a 
balance in the treasury of the district of $9,318; there 
were ample funds available to pay for the plans, and it 
was entirely competent for the school board, as a prelim- 
inary step to the submission of the proposition for the 
erection of a high school building at the annual meeting 
in 1901, to prepare and submit plans and specifications 
for the proposed building. Fiske v. School District, 58 
Neb. 163. 

We find no error in the record, and recommend that 
the judgment be affirmed. 


DuFFIE, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


HAzzARD P, STRYKER V. MICHAEL L.. MEAGHER ET AL. 
Fuep May 3, 1906. No. 14,297. 


1. Section Line: Acrion: InstrucTION. In an action to establish a 
controverted section line, where the trial is conducted by both 
parties on the theory that the corner established by the govern- 
ment surveyors was not a lost corner, it is not error to charge 
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the jury that they are to determine the location of the original 
boundary line, even though evidence was admitted that a cor- 
ner had been established by the county surveyor who proceeded 
on the theory that the original corner was lost. 


2. Adverse Possession: INsTrucTION. It is not error to charge the 
jury that the title to land becomes complete in the adverse oc 
cupant when he and his grantors have maintained an actual, con- 
tinued, notorious and adverse possession thereof, claiming title 
to the same against all persons, for ten years. : 


Error to the district court for Dawson county: BRUNO 
O. HOSTETLER, JUDGE. Reversed with directions. 


H. M. Sinclair and EH. A. Cook, for plaintiff in error. 
Warrington & Stewart, contra. 


JACKSON, ©. 


The action arose out of a controversy over the boundary 
line between sections 15 and 22, in township 10 north of 
range 19 west, in Dawson county. The plaintiffs are the 
owners of the south half of section 15, and the defend- 
ant owns the north half of section 22. The controverted 
tract is triangular in form, it contains 4514 acres, and 
extends the entire length of the section line. The plaintiffs 
proceeded by ejectment. The defense was a plea of title 
and adverse possession. The finding of the jury and the 
judgment of the court were favorable to the plaintiffs’ 
claim as to the true location of the section line, but 
favorable to defendant on his claim of adverse possession 
as to that part of the disputed tract lying west of the 
quarter section line extending north and south through 
section 15. The defendant prosecutes error, and urgently 
insists that the verdict and judgment are not supported 
by the evidence. A careful examination of the record has 
convinced us that the findings of the jury ought not to be 
disturbed in that respect. As usual in such cases many 
witnesses testified in behalf of either party. The testi- 
mony is direct and conflicting. It presented for determin: 
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ation a question of fact purely within the province of 
the jury. 

Complaint is made of instruction 5, wherein the court 
said: “You are instructed that the first question for you 
to decide in this case is the location of the original bound- 
ary line, established by the government between the 
respective tracts of land between the parties to this liti- 
gation.” It is said that this instruction is erroneous 
because of the fact that a certain witness Beatty testified 
to having established a section corner for the northeast 
quarter of section 22, on the theory that the corner estab- 
lished by the government could not be found. The instruc- 
tion was, without doubt, a correct statement of the law. 
The original corners and boundary lines established by 
the government surveyors are the true boundaries. Beatty 
was a civil engineer, without authority to change the 
location of such original boundary lines. Furthermore, 
the case was tried by both parties on the theory that none 
of the original corners were lost, and the instruction was 
in line with that theory. 

Error is predicated upon the giving of instructions 10 
and 12 of the charge. The complaint about these instruc- 
tions arises out of the use of the word “title.” In sub- 
stance the charge is that adverse possession must be based 
upon a claim of title, and it is said that this in effect 
took from the jury all question of right arising under 
claim of adverse possession. The contention of counsel 
for plaintiffs in error is that there can be no title to real 
estate in this state except by some evidence in writing, 
as a deed or decree of court. Title is defined by Bouvier 
as “the means whereby the owner of lands hath the just 
possession of his property”; and he continues: “The 
lowest and most imperfect degree of title is * * * the 
mere possession, or actual occupation of the estate, with- 
out any apparent right to hold or continue such posses- 
sion; this happens when one man disscises another.” By 
Webster it is defined as that which constitutes a just 
eause of exclusive possession, that which is the founda- 
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tion of ownership of property, either real or personal. 
He also defines ownership as the state of being an owner, 
the right to own, exclusive right of possession, legal or 
just claim or title, proprietorship; so that claim of owner- 
ship, as used in our former adjudications, is synonymous 
with claim of title. In Lentry v. Parker, 37 Neb. 3538, it 
was held that the operation of the statute of limitations 
is to vest absolute title in the occupant when he has main- 
tained an actual, continued, notorious and adverse posses- 
sion under claim of ownership for the statutory period, 
and the title so acquired may be made the basis of affirm- 
ative claim for relief, as well as it may be interposed as 
a defense, following former decisions of this court. This 
rule was adhered to in Twohiy +. Leamer, 48 Neb. 247. 

But, whatever merit there may be in the technical defini- 
tion of title found in the brief of plaintiffs in error, the 
instruction was clearly without prejudice to the defend- 
ant and does not constitute reversible error, because under 
these instructions the jury found for the defendant on his 
claim of adverse possession as to that part of the disputed 
tract lying west of the quarter section line, and the char- 
acter of the defendant’s title to the northeast quarter of 
section 22 is the same as that of his title to the northwest 
quarter of that section, so that the jury was neither mis- 
led nor confused by the use of the word “title” as it is 
found in the instructions. 

By instruction 15 the court instructed the jury as fol- 
lows: “In conclusion you are instructed that, in determin- 
ing the issue of fact in this case, you will take into con- 
sideration all the evidence bearing upon the respective 
questions. The evidence is not what counsel on either side 
stated to you in the opening statement they expected the 
testimony to show; nor what they have stated to you in the 
course of the argument, or to the court in your presence; 
nor is it what I may have stated to you or in your pres: 
ence that my recollection of the testimony was. The open- 
ing statement is made to enable you to better understand 
the testimony as it is offered; the arguments are made to 
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enable you in reaching a proper conclusion; the instruc- 
tions of the court are to give you the law which will guide 
you in your deliberations; the evidence is what the wit- 
nesses have been permitted to say to you on the witness 
stand.” The claim.of error in this instruction is based 
upon the contention that the effect was to exclude from 
the consideration of the jury the testimony of certain wit- 
nesses contained in depositions read in evidence on behalf 
of the defendant, and all documentary evidence. The lan- 
guage employed by the trial court is incorrect and un- 
fortunate, but the error does not seem to have influenced 
the jury. The objection, if well taken, would have ex- 
cluded documentary evidence offered and received on be 
half of the plaintiffs to establish their claim of title put 
in issue by a denial, and the finding of the jury could be 
supported upon no other theory than the one that docu- 
mentary evidence was considered by them. 

Upon the oral argument it was insisted by counsel for 
plaintiffs in error that the judgment does not correspond 
with the verdict of the jury, in that it gives to the plaintiffs 
a somewhat larger tract of land than they are entitled to 
under the verdict, and it was finally conceded by counsel 
for defendant that this objection was well taken, and for 
the purpose of correcting the judgment so that it may cor- 
respond with the verdict, we recommend that the judg- 
ment of the district court be reversed and the cause re- 
manded, with instructions to enter judgment accordingly. 


ALBERT, C., concurs. 


DuFFIE, C., not sitting. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded, with instructions to enter judgment 
‘conforming to the verdict of the jury. 


JUDGMENT ACCORDINGLY. 
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MopERN WOODMEN OF AMERICA V. MaGGIp TALBOT. 
Frep May 8, 1906. No. 14,304, 


1. Insurance Certificate: Pronisirep Occupations. A life insurance 
certificate issued by a fraternal bencfit society, which provides 
that if the member should engage in an occupation prohibited by 
the by-laws of the society the certificate should become ipso facto 
void as to any claim on account of the death of the member 
traceable to employment in such hazardous occupation, does not 
become void for all purposes-in case the member engages in a 
prohibited occupation, but the society is exempted in such case 
from all lability on account of the death of the member by ac- 
eident directly traceable to such prohibited employment, and the 
certificate remains in full force except as te the hazards of such 
occupation. 


‘ 


< 2. Assessments: Estoprei The society 1s not estopped from insist- 
ing upon its exemption from liability for the death of the mem- 
ber, due to his engaging in a prohibited cccupation, by accepting 
his dues and assessments, with knowledge that he had entered 
upon such occupation. 


In such case the same consideration remained for the pay- 
ment of dues and assessments as would have existed had the 
member not engaged in a hazardous and prohibited occupation. 


Error to the district court for Polk county: ARTHUR J. 
Evans, JUDGE. Reversed. 


B. D. Smith and Talbot & Allen, for plaintiff in error. 


H. E. Stanton, contra. 


JACKSON, C. 


On January 24, 1900, the Modern Woodmen of America 
issued to Charles F. Talbot a benefit certificate contain- 
ing a contract for life insurance payable to Maggie Talbot, 
mother of the insured. One of the conditions of.the cer- 
tificate was: “If said member shall enter upon or follow 
any of the employments or occupations mentioned in sec- 
tion 14 of the by-laws of this society now in force, or as 
hereafter amended, this certificate shall, so far as the same 
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is intended to provide for the payment of benefits, become 
ipso facto null and void as to any claim growing out of or 
made on account of the death of said member by accident, 
directly traceable to employment in such hazardous oc- 
cupation, or from any disease directly traceable thereto.” 
Among the prohibited occupations mentioned in section 
14 of the by-laws of the society is that of railroad brake- 
man on all trains, except passenger trains using air brakes 
only. Talbot died on the 7th day of June, 1903, and prior 
to his death had made payment of all dues and assessments 
maturing during his lifetime. His mother, as beneficiary, 
brought suit on the policy, and recovered judgment for 
the amount of insurance contracted for, with interest and 
costs, and the society has instituted this proceeding to re- 
reverse the judgment so obtained. 

The defense interposed by the society is that the insured 
came to his death by accident while employed as brakeman 
on a construction train, and that his death was directly 
traceable to such employment. The case was tried upon a 
stipulation of facts, from which it appears that at the time 
the certificate was issued the insured was employed as a 
common laborer; that he came to his death at Promontory 
Point, Utah, on the line of the Southern Pacific Railroad 
Company, by being crushed between the bumpers of two 
freight cars which he was attempting to couple, and that 
he was at that time engaged in performing his duties as a 
railway brakeman on a construction train; that his death 
was directly traceable to his employment as such brake- 
man, and the fact that he was so employed was known to 
the clerk of the camp to which the insured belonged, and 
while so employed the clerk, knowing the character of his 
employment, accepted from the insured dues and assess- 
ments payable under the provisions of the policy. The 
correctness of the judgment depends upon the construc- 
tion to be placed upon the contract of insurance. As we 

view the contract, it did not become void by reason of the 
" insured being engaged in the prohibited employment. It 
was in full force and effect as to all risk which the society 


VoL. 76] JANUARY TERM, 1906.. 623 


Modern Woodmen of America vy. Talbot. 


assumed by its contract of insurance, and had the insured 
met his death while so engaged, on account of any cause 
within the terms of the contract, the contract would have 
been enforceable, notwithstanding his employment as a 
railway brakeman, but the death of the insured on ac- 
count of any cause directly traceable to a prohibited em- 
ployment is one of the risks not assumed by the society. 
There is in this case no question of waiver by reason of 
the acceptance of dues and assessments by the society, the 
same consideration remained for the payment of dues and 
assessments as would have existed had the insured not 
engaged in a hazardous and prohibited employment. Abell 
v. Modern Woodmen of America, 96 Minn. 494. 105 N. W. 
65. 

The case does not fall within the rule of Modern Wood- 
men of America v. Lane, 62 Neb. 89, or Alodern Woodmen 
of America v, Colman, 64 Neb. 162. In the former case 
the rules of the society required a member to be in good 
standing in order to change the beneficiary by surrender 
of certificate and the issuance of a new one. It was held 
that, where the representative of a mutual benefit insur- 
ance company, within the scope of his authority, accepts 
a surrender of a benefit certificate and a fee for the issu- 
ance of a new one, with knowledge that the holder of the 
certificate is in arrears for dues or assessments, it was a 
recognition of the continued validity of the certificate, and 
was a waiver of the forfeiture as a matter of law. In the 
latter case the policy contained the provision: “If, after 
a person has become a member of this fraternity, he en- 
gages in any of the employments or occupations enume- 
rated in section A, division 1, of the fundamental laws, 
his certificate thereupon shall be forfeited by such act, and ~ 
the same shall be null and void. Provided, however, that a 
neighbor may, after becoming such member, without in- 
validating his certificate, be employed as railway brake- 
man, engineer, fireman * * * if he shall, before enter- 
ing upon any of the above mentioned occupations, file with 
the head clerk a written waiver of any liability of this 
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order under his certificate of membership, for loss or death 
as the direct result of his being engaged in such pro- 
hibited occupation.” Fireman on a locomotive was one of 
the prohibited employments. The deceased in that case 
was run over and killed by an engine on which he was em- 
ployed, as fireman, and during the time that he was so 
employed the camp clerk, knowing the character of his 
employment, accepted assessments and dues as they ma- 
tured, without requiring the waiver of liability provided 
for by the contract, and it was held that the acceptance 
of the assessments and dues amounted to a waiver on the 
part of the association. There, however, it will be ob- 
served, the provision for a forfeiture was absolute and 
covered loss by death from any cause, and while the as- 
sociation, with knowledge of the facts constituting the for- 
feiture, might properly have declined to receive payment 
of dues and assessments, it continued to receive payment, 
and by so doing created an estoppel to deny liability. 
Contracts similar in effect to the one in suit are uniformly 
held to be legal and binding upon the parties who choose 
to enter into them, and in the absence of facts constituting 
waiver or estoppel are always enforced. The limitations 
as to prohibited employment established by the terms of 
the contract are legitimate and proper for the protection 
of all members of the association, and should in all proper 
cases be enforced. 

Under the admitted facts, the judgment of the district 
court should be reversed and the cause remanded. We so 
recommend. : 


ALBERT, C., concurs. 
DuFFis, C., not sitting. 
By the Court: For the reasons stated in the foregoing 


opinion, the judgment of the district court is reversed and 


the cause remanded. 
REVERSED. 
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St. JAMES ORPHAN ASYLUM ET AL. V. CHARLES G. Mc- 
DONALD, ADMINISTRATOR. * 
Frxep May 8, 1906. No. 14,315. 

Decedent’s Estate: ATTorney’s Free. A decedent’s estate 's properly 
chargeable with fees paid to counsel for services rendered in suc- 
cessfully defending the will against attack, and this rule ordi- 
narily should not be departed from in a case where the contest 
is instituted by the person named in the wili as executor, and 
the defense is conducted by counsel employed on behalf of a 

legatee. : 
Error to the district court for Douglas county: WIL- 
LIAM A. REDICK, JUDGE. Reversed. 


Smyth & Smith and John C. Cowin, for plaintiffs in 
error. , 


McDonald & Woodland and Henry P. Stoddart, contra. 
JACKSON, C. 


The plaintiffs in error made a claim against the estate 
of Joseph Creighton, deceased, for attorney’s fees on ac- 
count of services performed by them in litigation arising 
out of a contest of Mr. Creighton’s will. Their claim was 
rejected in the county court and an appeal taken to the 
district court, where their petition was dismissed on gen- 
eral demurrer. From the judgment of the district court 
dismissing their petition they prosecute error. 

Briefly stated the cause of action set out in the petition 
is: That Joseph Creighton died on October 16, 1893, leav- 
ing a will. Mary B. Shelby, a daughter, was his only heir 
at law and was named as executrix. By the terms of the 
will property to the value of $50,000 was devised to the 
children of Mrs. Shelby, subject to a charge of $15 a week 
for the support of the testator’s sister-in-law, and prop- 
erty to the value of $150,000 was devised to the Right 
Reverend James O’Connor, Roman Catholic bishop of 
Omaha, in trust for such charity as he might designate, an 
orphanage preferred, and in the event that the testator 


* Rehearing allowed. See opinion, p. 630, post. 
43 
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should survive Bishop O’Connor, the property devised to 
him in trust should go to his successor as bishop of 
Omaha; the property so devised was substantially all of 
his estate. Bishop O’Connor died during the lifetime of 
Mr. Creighton and was succeeded by Right Reverend 
Richard Scannell. Mrs. Shelby refused to accept the 
trust of executrix under the will. Bishop Scannell con- 
veyed the trust property left to him under the terms of the 
will to the St. James Orphan Asylum. Bishop Scannell, 
in conjunction with the orphan asylum, submitted Mr. 
Creighton’s will to the county court for probate, and in 
that behalf employed the plaintiff Smyth as an attorney 
to conduct the probate proceedings. Mrs. Shelby con- 
tested the will and was successful in the county court, an 
appeal was taken to the district court, where after three 
separate trials she was again successful, and the case was 
then appealed to the supreme court, where the judgment 
of the district court was reversed and the cause remanded. 
Another trial resulted in a verdict favorable to the valid- 
ity of the will, which upon appeal to the supreme court 
was affirmed. In the meantime Mrs. Shelby had been ap- 
pointed administratrix of her father’s estate, and con- 
ducted the administration thereof until the validity of the 
will was established and it was finally admitted to pro- 
bate, when Richard 8. Berlin was appointed administrator 
with the will annexed. A controversy over the settlement 
of the accounts of Mrs. Shelby as administratrix resulted 
in further litigation, conducted, as the petition alleges, on 
behalf of the orphan asylum by Mr. Smyth, assisted by Mr. 
Cowin who became associated as counsel after the appeal 
to the district court from the order of the county court re- 
fusing to admit the will to probate. This litigation re- 
sulted in a judgment against Mrs. Shelby for something 
over $5,000, which was paid. Mr. Berlin died, and Chas. 
G. McDonald succeeded him as administrator. A guard- 
ian ad litem was appointed in the probate proceedings 
for the beneficiaries under the will who were minors, He 
filed an answer in behalf of his wards and procured one 
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expert witness to testify in support of the will. No other 
service was performed by him. The litigation extended 
over a period of several years, and Messrs. Smyth and 
Cowin were required to devote a large amount of time in 
the preparation and conduct thereof. The beneficiaries 
and Messrs. Berlin and McDonald, as administrators, ac- 
cepted the benefits of the litigation and adopted the serv- 
ices of the plaintiffs in that behalf. 

No question is raised as to the sufficiency of the peti- 
tion, if, as a matter of law, it is within the power of the 
court to require the payment of fees to counsel for the 
successful litigant out of the funds belonging to the estate. 
The matter of allowing costs and attorney’s fees to an un- 
successful litigant in a proceeding to contest a will has 
several times been before the court. In Mathis v. Pitman, 
32 Neb. 191, an order of the district court taxing costs 
against the estate was affirmed. In Seebrock v. Fedawa, 
33 Neb. 413, costs and fees of counsel for the unsuccessful 
contestant were both allowed as a charge against the es- 
tate. In Wallace v. Sheldon, 56 Neb. 55, Mathis v. Pitman 
and Seebrock v. Fedawa, supra, were expressly overruled, 
and it was held that the courts are not invested with the 
discretion to award costs and attorney’s fees to an unsuc- 
cessful contestant of a will, solely for the reason that he 
undertook the contest in good faith, Mr. Justice NORVAL 
dissenting. In Atkinson v. May’s Estate, 57 Neb. 137, the 
court followed its holding in Wallace v. Sheldon, supra, 
and it was there broadly stated that “the estate of a de- 
cedent is not liable to an attorney for services rendered by 
him for and at the request of a legatee under decedent’s 
will in a contest thereof.” In that case, like all others 
determined in this court, the question was one of the al- 
lowance to the unsuccessful litigant, and we do not regard 
it as so conclusive of the case, where the question involved 
is the allowance of attorney’s fees to the successful liti- 
gant, as to preclude further investigation. We do not 
doubt the power of the court to allow attorney’s fees out 
of the estate of a decedent in proper cases involving the 
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contest of a will. Had some one other than Mary B. 
Shelby instituted the contest proceedings, and she, as ex- 
ecutrix, had employed counsel to defend the will and suc- 
ceeded in the conduct of the defense to the extent of secur- 
ing the will to be admitted to probate, the fees of her coun- 
sel would be a proper charge against the estate. -McIntire 
v. McIntire, 192 U.S. 116. 

It is urged in behalf of the plaintiffs in error that their 
position is the same as though they had been employed by 
the executrix to defend the will. This claim has consider- 
able merit. In the case of McIntire v. McIntire, supra, 
speaking of the item of attorney’s fees, it is said: 

“On the allowance of the account it was charged against 
the estate. We are of opinion that the charge was proper. 
There is no contest over the amount. It was the proper 
business and duty of the administrator to defend the will, 
and he was entitled to a reasonable allowance for what he 
had to pay in doing so. The only just alternative would 
be to charge counsel fees as costs against the losing party, 
which would have been less favorable to the appellant. 
The general proposition is not disputed, but it is said that 
in this case the legatees retained the counsel and therefore 
ought to pay them. The other legatees as well as the ad- 
ministrator no doubt had a share in calling the counsel 
in. But that did not matter. The services were services 
to the estate in maintaining the testator’s will, they were 
adopted by the administrator, and the usual rule must 
prevail.” 

The services performed by counsel in resisting the con- 
test of the will, and the results obtained, were the same 
as they would have been had they been performed at the 
solicitation of the executor. The estate of Joseph Creigh- 
ton was left in trust for certain purposes, and it is a gen- 
eral principle that a trust estate must bear the expenses 
of its administration. Stone v. Omaha Fire Ins. Co., 61 
Neb. 834. In that case counsel was consulted and finally 
employed to secure the appointment of a receiver for an 
insolvent corporation. A receiver was appointed, who. 
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afterwards retained the services of the same counsel, and 
it was held that he was entitled to compensation out of 
the trust fund, not only for his services as attorney for 
the receiver, but for services performed by him in consul- 
tation and securing the appointment of the receiver. The 
case was determined upon the broad principle that, where 
one of many parties having a common interest in a trust 
fund, at his own expense, takes proper proceedings to 
save it from destruction and to restore it to the purposes 
of the trust, he is entitled to reimbursement either out of 
the fund itself or by proportionate contributions from 
those who accept the benefit of his efforts. Mr. Com- 
missioner SEDGWICK, the present chief justicc of this court 
who wrote the opinion in that case, cited the cases of 
Mathis v. Pitman and Seebrock v. Fedawa, supra, as sus- 
taining the general proposition, recognizing the similarity 
of principle involved in those cases with the one then in 
hand. The case presented by the petition is one, in our 
judgment, that requires an equitable apportionment of the 
costs and attorney’s fees. In the brief of defendant is con- 
tained a recital of certain facts, outside the record of 
course, but worthy of notice in view of our conclusion that 
the judgment of the district court must be reversed. They 
relate to the depleted condition of the specific devise to 
the children of Mrs. Shelby, owing to the expensive litiga- 
tion in which the estate has been involved, including com- 
pensation to counsel other than plaintiffs’ and it may be 
that when all the facts are fully disclosed it would be 
found inequitable to compel a contribution on the part of 
the minor litigants. These, however, are matters proper 
for consideration upon an investigation into the merits. 
The case before us.is determined upon the record as it 
stands, and we are agreed that upon that record the judg- 
ment of the district court should be reversed and the cause 
remanded for further proceedings. We so recommend. 


ALBERT, C., concurs. 


rc 


DuFFis, C., not sitting. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED. 


The following opinion on rehearing was filed January 
5, 1907. Former judgment vacated and judgment of dis- 
trict court affirmed: 

1. Decendent’s Estate: ATTORNEY’s Fre. The estate of a decedent is not 
ordinarily Hable to an attorney for services rendered by him for 


and at the request of a legatee under decedent’s will, in a con- 
test thereof. Atkinson v. May’s Estate, 57 Neb. 137. 


2, Former opinion, ante, p. 625, overruled. 


BARNES, J. 


This case is now before us on a rehearing. Our former 
opinion will be found ante, p. 625, where the facts in- 
volved in this controversy are stated. By referring to that 
statement it appears that by the will of the late Joseph 
Creighton about three-fourths of his large estate was given 
to one Bishop O’Connor, and his successors, in trust, to 
establish or endow an orphanage; that by a conveyance or 
assignment made by one Bishop Scannell, who was the suc- 
cessor of Bishop O’Connor, said legacy was given to the 
St. James Orphan Asylum. By the terms of the will the 
daughter of the deceased, Mary B. Shelby, who was his 
only heir-at-law, was disinherited, and the remainder of the 
estate was given to her children. She was named as ex- 
ecutrix of the will, but refused to act in that capacity 
and declined to have the will probated. The St. James 
Orphan Asylum presented the will for probate. Mrs. 
Shelby contested, and was successful in the county court. 
After much litigation, however, the will was finally ad- 
mitted to probate, and one Richard Berlin became the ad- 
ministrator thereof, but was later on succeeded by one 
Charles G. McDonald. The St. James Orphan Asylum 
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employed Mr. Smyth of the Omaha bar as its attorney to 
establish the will, and secure for it the legacy mentioned 
therein. During the pendency of the proceedings Mr. 
Cowin was employed to assist Mr. Smyth in conducting 
the litigation, at the conclusion of which they filed their 
claim in the county court of Douglas county, asking for an 
allowance of $7,000 as counsel fees, and that the same be 
made a charge against the estate. The claim was resisted 
by the administrator, and was disallowed by the county 
‘court. An appeal was taken to the district court, where a 
demurrer to the claimants’ petition was sustained and 
their action witnessed. They thereupon brought the ac- 
tion, by appeal, to this court, and in our former opinion 
it was held that “a decedent’s estate is properly charge- 
able with fees paid to counsel for services rendered in suc- 
cessfully defending the will against attack, and this rule 
ordinarily should not be departed from in a case where 
the contest is instituted by the person named in the will 
as executor, and the defense is conducted by counsel em- 
ployed on behalf of a legatee.” This holding seems to have 
been based on the decision in McIntire v. McIntire, 192 
U.S. 116, 48 L. ed. 369. A careful examination of that 
case inclines us to the belief that the learned commissioner 
who wrote our former opinion misapprehended the nature 
and scope of that decision. What was really held therein 
was that a decedent’s estate is properly charged with 
counsel fees paid to counsel for services rendered for an 
administrator with the will annexed in defending the will 
against attack, although certain of the legatees, as well as 
the administrator, had a share in calling in such counsel. 
That this rule should not be applied to a case where the 
services were not rendered for the administrator and lega- 
tees jointly seems clear. In the case at bar the services 
were rendered for and at the instance and request of tLe 
principal legatee under the will and against the executrix 
‘named therein, who refused to accept the trust, and con- 
tested the validity of the will. It is true that in the case of 
Mathis v. Pitman, 32 Neb. 191, and in Seebrock v. Fedawa, 
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a re ee en ta 
33 Neb. 413, 29 Am. St. Rep. 488, counsel fees for the 
unsuccessful contestant were allowed as a charge against 
the estate. But in Wallace v. Sheldon, 56 Neb. 55, both of 
those decisions were expressly overruled, and it was held 
that the courts are not invested with the discretion to 
award attorneys’ fees te an unsuccessful contestant of a 
will solely for the reason that he undertook the contest in 
good faith. Later on, in Atkinson v. May’s Estate, 57 Neb. 
137, it was broadly stated that “the estate of a decedent is 
not liable to an attorney for services rendered by him for, 
and at the request of a legatee under decedent’s will in a 
contest thereof.’ And this has become the settled law 
of this state on that question. Not only is this the better 
rule, but it is supported by the great weight of authority 
in this country. In Jn re Donges’s Estate, 103 Wis. 497, 
it was held that in a proceeding for the construction of a 
will counsel fees, except those of an executor, are not tax- 
able as costs against the estate. And it was said in the 
opinion: 

“In suits for construction of wills it is proper for the 
executor, whether plaintiff or defendant, to employ 
counsel to the end that the questions of law involved 
may be properly brought before the court. Whether he 
should employ counsel to present in the spirit of advocacy 
one or other or both of the antagonistic interests which 
may be involved by the construction, will often be a ques- 
tion of difficulty. Too often the counsel employed by the 
executors are in practical effect the ardent advocates of 
one side of a controversy between individual interests, in 
which the executor, as such, should have no choice. Obvi- 
ously, such advocacy should not be compensated out of the 
common fund if its opposition is not to be also, and courts 
should be cautious in allowing for services ostensibly 
rendered to executors, but in spirit and effect rendered 
to one of the opposing interests, which should bear its own 
expenses. The field of discretion in controlling and ap- 
proving conduct of executors and trustees is a broad one, 
however, and the court in each case must be guided by the 
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conditions and circumstances there present. In the case 
at bar, in this court at least, the services of counsel on 
both sides have been rendered, not to the executors, but 
to the respective claimants upon this estate, who should 
each bear the expense therefor which he has incurred.” 

It must be conceded that there is no statutory authority 
in this state for the allowance of the claim in question 
against the estate. But it is argued that the court in the 
exercise of its general equity powers may treat the estate as 
a trust fund and make such allowance. This contention 
was denied in Estate of Cole, 102 Wis. 1, where the follow- 
ing cases were cited as a basis for that opinion: Rose v. 
Rose Beneficent Ass’n, 28 N. Y. 184; Downing v. Marshall, 
37 N. Y. 380; Devin v. Patchin, 26 N. Y. 441; Lee v. Lee, 39 
Barb. (N. Y.) 172. Indeed, it seems settled by the weight 
of authority that the allowances which can properly be 
made against the estate in such cases are counsel fees 
for the executor, and the claim for what is known as tax- 
able costs, or in other words, the statutory fees incurred 
in the litigation. It seems to us that the rule announced 
in Atkinson v. May’s Estate, supra, is not only supported 
by the great weight of authority, but is a most just and 
equitable one. In the case at bar Mrs. Shelby certainly 
was not benefited by the establishment of the will of her 
deceased father. If she had succeeded in defeating. it, or 
if there had been no will at all, she would have inlerited 

‘the whole of the estate, and her children, at her decease, 
probably would have received it, less the portion expended 
during her lifetime. So it‘scems clear that the proponent 
of the will, the St. James Orphan Asylum, was the party 
most beneficially interested in establishing its validity and 
having it-probated. Through the efforts of the claimants 
herein, it succeeded in obtaining the legacy in question, 
which was, as before stated, about three-fourths of the 
whole estate. To tax the balance of the estate with the 
payment of counsel employed by the proponent, or with 
any portion thereof, would seem to be unjust and inequi- 
table, and in direct opposition to the rule .nnounced in 
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the case last above mentioned. So we are of the opinion 
that the claim in question should not be made a charge 
upon the estate, but that the St. James Orphan Asylum, 
the party benefited by the services rendered by counsel, 
should be required to pay such claim out of the legacy 
which it secured through the efforts of its attorneys. This 
evidently was the view of the matter entertained by the 
district court and this meets with our approval. 

For the foregoing reasons, our former judgment is 
vacated and the judgment of the district court is hereby 


affirmed. . 
JUDGMENT ACCORDINGLY. 


MICHIGAN TRUST COMPANY, EXECUTOR, APPELLANT, V. 
City OF RED CLOUD ET AL., APPELLEES. 


Fimep May 3, 1906. No. 14,474, 


1. Trusts: Surr ro Enrorce: Joinper. Where different persous convey 
their property in trust for the purpose of securing the same 
debt, it is not a misjoinder of causes of action to unite them all 
as parties in a single action for the purpose of enforcing the con- 
ditions of the trust. 


2. Limitation of Actions. A debtor in an action instituted in his own 
behalf is not entitled to appeal to the statute of limitations, in 
an action to relieve his property from a trust relation, in the 
absence of fraud, unless it appcars that the conditions of the 
trust have been performed. 


APPEAL from the district court for Webster county: Ep 
L. ADAMS, JUDGE. Affirmed, 


Tibbets, Morey & Fuller, for appellant. 


Bernard McNeny, J. R. Mercer and John O. Yeiser, 
contra. 
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JACKSON, C. 


It is not our purpose to enter into an extended state- 
ment of the facts and circumstances involved in this con- 
troversy. They are detailed at length in former opinions 
of this court. Jichigan Trust Co. v. City of Red Cloud, 3 
Neb. (Unof.) 722; 69 Neb. 585. Briefly stated, in 1893, the 
Farmers & Merchants Banking Company, located at Red 
Cloud, closed its doors, and for the purpose of liquidating 
its indebtedness entered into an agreement with the cred- 
itors for one year’s time with which to meet their de- 
mands. Certificates of indebtedness were issued, payment 
of which was guaranteed by certain of the officers and 
stockholders other than John W. Moon. The persons who 
thus pledged their personal credit conveyed in trust real 
estate owned by them to secure payment. John W. Moon, 
who owned $10,000 of the stock of the bank, resided in the 
state of Michigan. He owned real estate in Red Cloud, 
and, joining with his wife, conveyed this real estate in 
trust as further security for the payment of the bank’s in- 
debtedness. C. W. Kaley was named as trustee, the trust 
deeds were placed in the hands of Charles Weiner to be 
delivered to Kaley, who refused to accept the trust, Weiner 
removed from Red Cloud, and the deeds fell into the pos- 
session of Isidore Freymark. By the terms of the trust the . 
property of the bank was to be first sold, and the proceeds 
applied to the payment of the debts of the bank; second, 
the property of those officers and stockholders other than 
Moon, and lastly, if a deficiency existed, Moon’s property 
was to be sold and the proceeds, not exceeding the sum of 
$10,000, applied to the satisfaction of the debts of the bank. 
The City of Red Cloud was a creditor, a portion of its 
claim has never been paid, the unpaid balance was re- 
duced to judgment against the bank in January, 1898, 
execution was issued thereon and returned unsatisfied for 
want of property upon which to levy. Thereupon Moon 
commenced an action in the district court against Isidore 
Freymark for the surrender and cancelation of the deed, 
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The City of Red Cloud intervened in that action for the 
purpose of resisting the surrender and cancelation of the 
deed and having the trust property sold and applied to 
the satisfaction of its judgment. . At the same time it in- 
stituted an independent action seeking the same relief. In 
the meantime Moon died, and the Michigan Trust Com- 
pany, as executor of his estate, was substituted as a party 
to the action. The two cases were consolidated, and all 
of the issues involved are presented in the consolidated 
action. A former decree was reversed in this court, and. 
before the second trial, agreeably to the suggestion in our 
opinion, 69 Neb. 585, additional parties were brought into 
the case, viz., those claiming to own the title to real estate 
formerly owned by the bank, and those representing the 
trust property conveyed by the officers and stockholders 
of the bank other than Moon. The second trial has re- 
sulted in a decree favorable to the city of Red Cloud, 
and the Michigan Trust Company, as executor of Moon’s 
estate, and Robert and Mary Damerell, who claim title to 
the trust property conveyed by Moon, appeal. 

The decree involves property formerly owned by the 
bank and the trust property conveyed by the officers and 
stockholders, including Moon, and, following the terms of 
the contract, directs that the property involved shall be 
‘sold in the following order: First, the property of the 
bank; second, the trust property conveyed by the officers 
and stockholders of the bank other than Moon; and lastly, 
if a deficiency remain, the trust. property conveyed by 
Moon, and the proceeds applied to satisfy the demand 
of the city of Red Cloud. The questions involved in the 
appeal of the trust company are a misjoinder of causes 
of action, a defect of parties, the statute of limitation, 
laches, and the pendency of another action for the collec- 
tion of the debt. Many assignments are made, but we 
think all are included under those headings. : 

The first two will be disposed of together. It is said 
there are several independent and distinct causes of action 
set out in the bill on behalf of the city, because the city 
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seeks in this action to foreclose its lien on property owned 
by the bank, the separate property of stockholders of 
the bank other than Moon, as well as property belonging 
to Moon’s estate. There are two reasons why this conten- 
tion should not be sustained. When Moon instituted the 
action to procure the cancelation and surrender of the 
trust deed executed by him, the city was forced to take 
action in order to preserve its security. It did so, both 
by intervention and independent action, the proceeding 
was equitable in its nature, and the court having acquired 
jurisdiction should retain it for all purposes. Further- 
more, all of the property involved was pledged to secure 
the claim of the city, the trust created should be enforced 
according to its terms, and in order to do so it was quite 
necessary that all of the trust property should. be before 
the court. This was clearly pointed out in our opinion, 
69 Neb. 585. , 

As to the plea of the statute of limitations, it appears 
that the present proceedings were instituted less than two 
years after, the judgment at law was obtained, besides 
this action was originally instituted by Moon to relieve 
his property from the terms of the trust. That the in- 
debtedness of the bank to the city remains in part unpaid 
is beyond controversy, and equity will not relieve his 
property at his instance from the lien voluntarily created, 
unless it appears that he has fulfilled his obligation by 
payment of the debt. The doctrine of laches as applied to 
the facts in this case was fully discussed and disposed of 
in 3 Neb. (Unof.) 722, and has become the law of the 
case. 

It is disclosed by the record that at the time the 
amended bill was filed the city of Red Cloud had insti- 
tuted proceedings to subject certain property formerly 
belonging to the bank to the payment of its judgment 
against the bank, and that action was pending at the time 
the amended bill was filed, and it is alleged that such pro- 
ceeding was an action at law within the meaning of the 
statute, and was a bar to the present proceeding. In view 
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of the conclusion already reached this contention is with- 
out merit. The property of the bank was involved in the 
trust agreement, and in an action to enforce the perform- 
ance of a trust each and every item involved therein 
became a proper subject matter to be dealt with by the 
court, and the entire matter might be properly disposed of 
in one action. The issues involved were by the amended 
petition ingrafted into this action, and we think properly. 

But it is said that one of the conditions attached to the 
delivery of the trust deed by Moon is that his property 
should not be sold until after all the property belonging 
to the bank and its resident stockholders, and that the 
evidence discloses that such property has not been sold. 
That provision of the contract has been observed and safe- 
guarded by the decree. Again it is said that the guarantee 
by John W. Moon is void under the statute of frauds, 
the contract being to answer for the debt or default of 
another, and that it is not in writing. In connection with 
this contention it is urged that the finding by the court 
that Moon was a stockholder in the Farmers & Merchants 
Banking Company to the amount of $10,000 is unsup- 
ported by the evidence. The record contains an admission 
that Moon was a stockholder in the bank, evidence of his 
declaration that he had secured the depositors to the full 
extent of his liability as a stockholder, and the direct 
evidence of George O. Yeiser that Moon had stock in the 
bank to the extent of $10,000. It is evident to the writer 
that the purpose of Moon was to secure the depositors 
to the extent of his statutory liability as a stockholder, 
although a different conclusion seems to have been reached 
in 69 Neb. 585. Upon either theory, however, the statute of 
frauds cannot be held to apply. 

Upon the appeal of the Damerells we think the finding of 
the trial court that they are not innocent purchasers of the 
Moon property is amply supported by the evidence. The bill 
of exceptions in this case contains 621 pages, considerable 
of that space is devoted to the recording of objections and 
exceptions necessary, perhaps, to preserve for the consider- 
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ation of this court the questions involved. This is the 
fourth time the case has been the occasion of consideration 
in this court, and there should somewhere be an end of 
the litigation. In our judgment every issue has been fully 
and fairly met by the trial court, and rightfully deter- 
mined under the law and the facts. 

We recommend that the decree be affirmed. 


ALBERT, C., concurs. 


By the Court: For the reasons stated in the foregoing 
opinion, the decree of the district court is 


AFFIRMED. 


IN RE WILLIAM A. SIMMONS. 
Firep May 17, 1906. No. 14,472. 


Inebriates: COMMITMENT: ProceDURE. The statute providing for the 
commitment of inebriates to the state hospital for the insane re- 
quires that an application “in the nature of an information” be 
filed with the commissioners of insanity, alleging that the per- 
son in whose bebalf the application is made is a dipsomaniac or 
inebriate and a fit subject for treatment in the hospital. There 
must be a hearing upon the information, and a finding by the 
commissioners that the information is true. A commitment with- 
out such information and finding is void. 


ORIGINAL application for a writ of habeas corpus. Writ 
allowed. 


Allen G. Fisher, for relator. 


Norris Brown, Attorney General, and W. T. Thompson, 
contra, 


SEDGWICK, C. J. 


This is an application to this court, in its original 
jurisdiction, for a writ of habeas corpus. The respondent, 
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Dr. James L. Greene, is superintendent of the hospital 
for the insane at Lincoln, Nebraska. In his petition the 
relator alleges that he is restrained of his liberty by the 
respondent “upon the charge that he was a person who 
by reason of his habits relative to the use of intoxicating 
liquors came within the inhibition of an act of the legis- 
lature of Nebraska enacted, signed and approved on April 
4, 1905, whereby are conferred powers in relation to dip- 
somaniacs, etc., * * * and that he is now deprived 
of his liberty unlawfully by Dr. J. L. Greene, superinten- 
dent of the said hospital.” The respondent filed a gen- 
eral demurrer to the petition of the relator. With the 
petition there was filed a paper purporting to be the 
return of a physician to the commissioners of insanity of 
Dawes county and the record of the proceedings of the 
commissioners therein; and attached to the demurrer is a 
paper purporting to be a copy of a commitment to the hos- 
pital for the insane. This paper is executed by C. L. 
Freeman, who signs himself as clerk, and shows that a 
seal was attached to the original. These papers were re- 
ferred to by both parties in their briefs and also upon the 
argument, and will therefore be treated as a part of the 
showing in the case. From the paper which purports to 
give the proceedings of the commissioners of insanity of 
Dawes county, it appears that the commissioners examined 
four or five witnesses who testified “that they knew him 
(the relator) to be an habitual excessive user of alcoholic 
stimulants, and that they believed it was impossible for 
him to control the appetite for intoxicants. Not only they, 
but each member of the board has been personally 
acquainted with the patient for several years, knows 
that it is practically impossible for him to come to 
town without getting drunk and that he is a public nuis- 
ance when he is drunk.” Then follows a statement that 
“it is admitted by the defense that the above facts could 
be established by a great number of winesses.”” The record 
then states: “The board finds him a fit subject for treat- 
ment for the liquor habit at the state hospital for the in- 
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sane, and imposes a sentence of two years.” In the paper, 
-which purports to be the clerk’s warrant of commitment, 
it is said “that the said commissioners find William A. 
Simmons to be an inebriate, and a fit subject for custody 
‘and treatment in the hospital.” 

It is urged that this statement in the commitment ought 
to be taken as establishing an additional finding of the 
commissioners, but we think that it cannot be so regarded. 
The statute under which the proceedings were brought 
provides: “Applications for admission of such persons 
‘to the hospital must be made in writing in the nature of - 
an information, verified by affidavit; such information 
‘must allege that the person in whose behalf the application 
is made is believed by the informant to be a dipsomaniae 
or inebriate or addicted to the excessive use of morphil.e, 
cocaine or other narcotic drugs and a fit subject for treat- 
ment in the hospital.” Comp. St. 1905, ch. 40, sec. 64. 
And in section 66 it is provided: “If, upon the investiga- 
tion, the commissioners shall find the information tg 
be true, they shall impose upon the person in whose 
behalf the application is made, a sentence of deten- 
tion in the hospital until the patient is cured, and 
not exceeding three years.” It is also provided (section 
65): “The commissioners shall hear testimony for and 
against such application, and the parties may be repre- 
sented by counsel upon the hearing.” From these 
provisions of the statute it appears that, when a citizen 
is charged with being a dipsomaniac or an inebriate, 
there must be a trial and findings of fact, and there must 
be, of course, a record of this trial and of these findings, 
and this record must be kept with sufficient formality to 
show the jurisdiction of the commissioners in the premises, 
‘and also to show the action that was taken by the commis- 
sioners upon the complaint. In order to justify the commit- 
ment of the: person charged, this record must show that 
from the evidence the commissioners found the facta to 
exist that would require such commitment. This the record 
before us fails to do. There is no finding that the person 
44 ; 
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charged is an inebriate, and without such finding the con- 
clusion of the commissioners that he is a fit subject for 
treatment in the hospital is wholly unwarranted. It would 
seem that the commissioners have overlooked the import- 
ance of proceedings under which a citizen is to be deprived 
of his liberty, and have failed to appreciate the. great 
responsibility that is placed upon them by the statute in 
question. 

The manner in which the case has been presented here is 
not such as to justify us in discussing and passing upon 
‘the various important questions that were with more or 
less sincerity presented upon the argument. We do not 
find it necessary to determine in this proceeding whether 
the statute in question is unconstitutional, or whether, if 
’ the statute is constitutional, the party charged must in 
some stage of the proceeding be allowed a trial by jury. 
It is said that the same proceedings are required as upon 
application for the commitment of an insane person. If 
this is granted, the question would remain whether upon 
an application for the commitment of a person charged 
with being insane such person can be wholly deprived of the 
right of trial by jury. Section 40, ch. 40, Comp. St. 1905, 
provides: “All persons confined as insane shall be entitled 
to the benefit of the writ of habeas corpus, and the question 
of insanity shall be decided at the hearing.” Long before 
the adoption of our constitution guaranteeing the right 
of trial by jury, that right existed in proceedings of this 
nature: “If any person be,.or shall be, untruly found 
lunatic * * * be ‘it enacted * * * that -every 
person and persons, grieved or to be grieved by any such 
office or inquisition, shall and may have his or their trav- 
erse to the same immediately or after, at his or their 
pleasure, and proceed to trial therein, and have like remedy 
and advantage as in other cases of traverse upon untrue 
inquisitions or offices founden.” 2 Edw. VI, ch. 8, sec. 6. 
In some jurisdictions in this country it is held that the 
court may exercise a discretion in the matter of allowing 
a traverse of the inquisition of lunacy, so far as to ascer- 
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tain whether the person charged “is really desirous of a 
traverse and has mind enough understandingly to make 
such a request of the court”; but exercising such a discre- 
tion is very different from refusing a jury trial when there 
is reasonable doubt of insanity. How far such suggestions 
should be considered in construing this new statute for 
the detention of inebriates has not been seriously discussed 
in the case at bar. We do not find it to be our duty to 
decide them, or to do more than to suggest them here. 
There is not sufficient substance or regularity in these 
proceedings to warrant the detention of the relator. 
The writ is allowed, and the relator discharged. 


WRIT ALLOWED. 


SovEREIGN CAMP, WOODMEN OF THE WORLD, V. MABEL P. 
OGDEN. 
Friep May 17, 1906. No. 14,140. 


1. Beneficial Associations: ASSESSMENTS. Where the constitution and 
Jaws of a fraternal-beneficiary association provide that the mem- 
bers shall pay one assessment each month, unless certain desig- 
nated officers determine its payment unnecessary, the payment of 
such assessment, when called, cannot be resisted on the ground 
that it was not lawfully made, 


: ACTION ON CERTIFICATE: ANSWER. An answer in an action 
on a beneficiary certificate, which sets forth the delinquency of 
the member in the payment of his assessments, the constitution - 
and laws of the association which expressly declare a suspension 
of membership and a forfeiture of the beneficiary certificate there- 
for, together with the proceedings of the association constituting 
a valid call for the delinquent assessment, states a valid defense 
to such action. Chapple v. Sovereign Camp, W. O. W., 64 Neb. 55, 
followed. 2 


2. 


Error to the district court for Douglas county: Lzp 8. 
ESTELLE, JUDGE. Reversed. 


Brome & Burnett, for plaintiff in error. 


Joel W. West, contra. - 
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BARNES, J. 


On the 9th day of May, 1899, the Sovereign Camp of the 
Woodmen of the World, a fraternal-beneficiary association 
organized under the laws of this state, accepted the appli- 
cation of Charles Ogden, then residing in the city of 
Omaha, to become a member of said association, and on 
said day issued to him its certain beneficiary certifi- 
cate by which it was provided that at his death the associa- 
tion would pay to Mabel P. Ogden, his wife, the sum of 
$2,000. Said Ogden thereafter became a member of Omaha 
Camp No. 16 of said fraternity, and paid all of the dues, 
charges and assessments required to continue him a mem- 
ber thereof in good standing until the assessment of Nov. 
20, 1903, which he failed and neglected to pay. Thereafter, 
on the 25th day of January, 1904, he died a natural death 
from an attack of apoplexy, and his widow, in whose 
favor the beneficiary certificate above mentioned was 
issued, commenced an action in the district court for 
Douglas county to recover the amount alleged to be due 
thereon. Her petition was in the usual form, and was 
sufficient in substance to state a cause of action against the 
association. It was alleged therein, among other things, 
that at the time of his death her husband, Charles Ogden, 
was a member of said fraternity in good standing, and had 
paid all of the dues, charges and assessments made against 
him by said association. To this petition the association 
filed its answer, by which the allegation above quoted was 
denied, and it was affirmatively alleged that at the time of 
the death of the said Charles Ogden he had been and was 
suspended for the nonpayment of his December, 1903, 
assessment. The answer was full and complete, and set 
forth the articles of incorporation, the constitution and 
laws of the association, together with the call made for the 
delinquent assessment. It appears from the answer that 
the assessment in question was due on the first day of De- 
cember, 1903; that payment of the same could be made at 
any time before the first day of January thereafter; that 
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such payment was not made, and the assured became and 
was suspended by operation of the articles of incorpora- 
tion, constitution and by-laws of the association, and was 
no longer entitled to participate in any of the benefits of 
the fraternity. To this answer the plaintiff filed a general 
demurrer which was sustained by the court, and judgment 
was thereupon rendered against the defendant for the 
amount named in the beneficiary certificate. From that 
judgment the association brings the case to this court by 
a petition in error. 

It is contended that the answer states a perfect defense 
to the plaintiff’s cause of action, and therefore the district 
court erred in sustaining the demurrer and rendering judg- 
ment against the association. We think this case is ruled 
by Chapple v. Sovereign Camp, W. O. W., 64 Neb. 55. The 
only difference between the facts in that case and the one 
at bar seems to be that there the member was delinquent 
in the payment of two or three assessments, while in the 
instant case he was delinquent in the payment of but one. 
In that case it was held that, when the by-laws of such an 
association expressly declare that the fact of delinquency 
in the payment of an assessment shall work a forfeiture 
of membership, no action of the camp is required to 
suspend such a member, and that he loses all his rights to 
the benefits of the fraternity by such delinquency. 

- It is contended by the defendant in error that the delin- 
quent assessment of November 20, 1903, was not lawfully 
made, therefore Ogden could not be suspended for its non- 
payment. The argument is that the assessment in ques- 
tion appears to have been made by the sovereign com- 
mander and the chairman of the finance committee, and not 
by the sovereign camp or the board of directors, when such 
camp was not in session. Section 56 of the constitution 
and the laws of the association set forth in its answer 
provides, in substance, that in order to pay death losses, 
disability benefits, monument obligations and emergency 
fund, and sovereign camp general fund dues, every appli- 
cant admitted to membership prior to September 1, 1901, 
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is required to pay assessments upon their ages respectively 
when becoming members of the order, except as otherwise 
provided by sections 43 and 67 of said constitution and 
laws, and that at the age of 42 years (the age of the said 
Ogden) the rate of assessment on a $2,000 certificate is 
$1.95. It is provided by section 108 of said laws: “On or 
about the 20th day of each month the sovereign com- 
mander and chairman of the sovereign finance committec 
shall determine the number of assessments, if any, necessary 
to provide for the payment of death benefits, monuments, 
and total disability claims, and shall so notify the sov- 
ereign clerk.” It is further provided by section 109: “Every 
member of the order shall pay to the clerk of his camp 
each month one assessment payment as required in sectioa 
56, which shall be credited to a fund known as the sov- 
ereign camp fund, and he shall also pay such camp dues 
as may be required by the laws of his camp. He shall pay 
any additional assessments for the sovereign camp fund 
and camp dues, or either, which may be legally called. If 
he fails to make any such payments on or before the first 
day of the month following he shall stand suspended, and 
during such suspension his beneficiary certificate shall be 
void.” It is further provided that a member suspended 
for nonpayment of assessments or dues is not entitled to 
any of the benefits of the order. Construing all of the pro- 
visions of the constitution and laws together, it seems clear 
that each member of the association was required to pay 
at least one assessment each month, unless he should be 
notified that the sovereign commander and the chairman 
of the finance committee had determined that the pay- 
ment of such assessment was unnecessary; and it was the 
duty of the deceased to pay his December assessment, 
amounting to $1.95, as above stated. It also appears that 
the assessment in question was not made or called by the 
sovereign commander and the chairman of the finance 
committee, but was provided for by the constitution and 
laws of the association. It was a standing monthly assess- 
ment which was to be paid by each member of the associa- 
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tion, unless he should be notified that the officers above 
named had determined such payment unnecessary. It may 
be further said that, if it were the fact that the assess- 
ment in question had been called by those officers instead 
of the sovereign commander or the board of directors, still 
it would have been valid under the rule announced in 
Chapple v. Sovereign Camp, W. O. W., supra. For it was- 
there held that the empowering of two designated officers 
of the society to make an assessment on a certain day 
in each calendar month, and requiring the clerk of the 
superior branch of the order to immediately give notice 
of the making of the same to the clerks of the inferior 
associations, is a sufficient compliance with the laws of 
the association to uphold the assessment. It is alleged 
in the answer that on the 20th day of November, 1903, the 
sovereign commander and the secretary of finance of the 
association determined that the payment of the assessment 
in question would be necessary; and it is not claimed that 
the deceased was entitled to have notice of that fact, or 
that he was without such notice. When he failed to pay 
his assessment at some time during the month of Decem- 
ber, 1903, as alleged in the answer, he became suspended 
by operation of the laws of the association of which he was 
a member and by which he was bound. And he was not 
thereafter entitled to share in any of the benefits of the 
association. It appears that Ogden died while so suspended 
and such facts constitute a complete defense to an action 
on his beneficiary certificate, and the demurrer to the 
answer should have been overruled. ; 

Therefore the judgment of the district court is reversed 
and the cause is remanded for further proceedings ac- 
cording to law, 

REVERSED, 
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BERTHA GETZSCHMANN ET AL., APPELLANTS, V. BOARD OF 
COUNTY COMMISSIONERS OF DOUGLAS COUNTY ET AL., 
APPELLEES. 


Fitep May 17, 1906. No. 14,037. 


Taxation: DELINQUENT Tax LIST: PUBLICATION: INJUNCTION. Section 
196, art. I, ch. 77, Comp. St. 1905, after providing for the publi- 
cation of the delinquent tax list in a newspaper published and of 
general circulation in the county, to be designated by the county 
board, contains the further provision that “if there be published 
in said county newspapers printed in the German, Swedish or 
Bohemian languages, having been regularly published in said 
county for ten successive years or more, and having a daily, sem!{- 
weekly or weekly circulation among regular, bona fide subscribers 
of fifteen hundred copies or more, the said notice shall also be 
published in a newspaper in each of said languages, to be desig- 
nated by the board of county commissioners.” Held, That where 
the evidence shows that a hearing was had before the county board 
as to the qualifications of certain rival newspapers and that there 
was an actual controversy upon good grounds as to whether cer- 
tain papers possessed the necessary requirements, and the board 
acted upon conflicting evidence in good faith in designating the 
newspapers, a court of equity will not interfere by injunction to 
restrain or control its action, 


APPEAL from the district court for Douglas county: 
ABRAHAM L, SUTTON, JUDGE. Affirmed. 


Charles W. Haller, for appellants. 


James P. English, Frank L. Weaver, W. W. Slabaugh 
and Frank A. Shotwell, contra. 


LETTON, J. 


This action was brought by the plaintiff Getzschmann, 
who is the owner and publisher of a weekly newspaper, 
named the “Nebraska Tribune,” printed in the German 
language in Douglas county, and by the Pokrok Publishing 
Company, which is the owner and publisher of a weekly 
newspaper named the “Pokrok Zapadu,” printed in the 
Bohemian language in the same county, to enjoin the de- 
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fendant county board from entering into a contract with 
the defendants Simmons and the National Printing Com- 
pany, owners respectively of the “German Westliche 
Presse,” a weekly newspaper printed in the German 
language, and the “Osveta Americka,” a weekly newspaper 
printed in the Bohemian language, both published in that 
county, for the publication of the delinquent tax list in 
said papers, or from paying the defendants any sum for the 
publication thereof, and to restrain the defendant county 
treasurer of Douglas county from’ delivering the delin- 
quent tax list to either of these papers for publication. 
The district court denied the relief prayed, and the plain- 
tiffs bring the cuse here on appeal. 

1. Section 196, art. I, ch. 77, Comp. St. 1905 (Ann. St. 
sec. 10595), providing for the publication of the delinquent 
tax list, is as follows: “The county treasurer shall cause 
said list and accompanying notice to be published once a 
week for three consecutive weeks prior to the date of sale, 
commencing the first week in October, in a newspaper 
published in said county having a general circulation 
therein, which newspaper shall be designated by the county 
board, and if there be published in said county newspapers 
printed in the German, Swedish or Bohemian languages, 
having been regularly published in said county for ten 
successive years or more, and having a daily, semi-weekly 
or weekly circulation among regular, bona fide subscribers 
of fifteen hundred copies or more, the said notice shall 
also be published in a newspaper in each of said 
languages to be designated by the board of county 
commissioners; Provided, however, that if the total 
cost of such publication in all of said newspapers 
shall exceed the total amount herein provided to be 
taxed against the lands and lots so advertised, then 
the said publication shall be made only in the said news- 
paper printed in the English language, and shall also cause 
to be posted up in some conspicuous place in his office,. 
a copy of said list and notice. The treasurer shall add to 
each description of lands so advertised, other than town 


650 NEBRASKA REPORTS. [Von. 76 


Getzschmann vy. County Commissioners of Douglas County, 


lots, the sum of twenty cents, and for each town lot the 
sum of ten cents, to defray the expenses of advertising, 
which sum shall be added to the amount due on said land 
or town lot for taxes and collected in the same manner as 
taxes.” 

The plaintiff’s contention is that the respective news- 
papers belonging to them are the only newspapers in 
Douglas county which comply with the requirements of 
the law, and that the county board was without power or 
jurisdiction to designate the newspapers owned by the de 
fendants as proper papers in which to publish the delin- 
quent tax list. Each of the four papers mentioned made 
application to the county board to be designated by such 
body as one of the papers in which the delinquent tax 
list of the county should be published. The plaintiffs’ 
application was denied and the papers owned by the 
defendants were selected. The plaintiffs contend that the 
power of the county board to designate papers printed in 
a foreign language to publish the tax list is limited to 
such as have been regularly published in the county for 
ten successive years or more, and that it does not appear 
that the papers designated by the board had been pub- 
lished for that period. It appears from the evidence that 
at the time the newspapers were selected by the county 
board a hearing was had as to whether or not the desig- 
nated papers complied with the statutory requirements, 
and that there was a conflict of testimony upon that 
point. The successful applicants maintained that their 
papers were continuations of papers which had been pub- 
lished under other names successively for the period 
required, though it was admitted that they had not been 
published for the requisite length of time by the same 
name under which they now appeared. However, the evi- 
dence before the board not being preserved, it is impossible 
to tell exactly how much evidence was produced. Suffi- 
cient of the evidence presented to the board appears in 
the case, however, to show that there was an actual con- 
troversy upon good grounds as to the mooted question. 
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It may be questioned whether, if the same evidence had 
been submitted to a jury or to this court in the first 
instance, the same conclusion would have been reached as 
that which the board adopted, but, upon the whole, it ap- 
pears that there was evidence enough before the board to 
justify its finding that the papers selected fulfilled the 
statutory requirements, even though the papers had not 
always been published independently or under the same 
names for the statutory period. It would seem, therefore, 
that the board acted in good faith in considering that the 
designated papers complied with the statutory require- 
ments. In the exercise of the power reposed in the board 
to determine whether the papers seeking to publish the 
tax list fell within the class which are eligible under the 
statute, infallibility of judgment is never expected nor 
required. The most that can be required is that it act 
in good faith, and not in an unwarranted and arbitrary 
manner and without regard to the evidence before it. | If 
it had been shown that the commissioners were proceeding 
under a mere pretense of right, or wilfully in violation of 
the statute, a different case would be presented. In such 
case a court would interfere to restrain the plain violation 
of law. The district court found specially that the papers 
owned by the defendants had both been in existence for a 
period of ten years prior to the 5th day of September, 
1903, and generally upon the other issues for the defend- 
ants. There is sufficient evidence to support the finding, 
and hence sufficient to justify the action of the county 
board. 
_ The judgment of the district court is 
AFFIRMED. 
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Sara M. PETERSON V. ESTATE OF JOHN H. BAUER ET AL.* 
Fuoxp May 17, 1906. No. 14,312. 


1. Testamentary Bequest: Evipence. An alleged oral contract to 
adopt a child of a stranger and to make a testamentary bequest of 
an aliquot share of one’s estate in his behalf, at the expense of 
children of the blood, or to make him a joint and equal heir with 
such children, must be established by clear and satisfactory evi- 
dence. 


2. 


: Remepy. A proceeding to enforce such an alleged contract 
is in substance a suit for specific performance, which is not liti- 
gable in the ordinary course of probate jurisdiction or in an 
action at law, but in proceedings in equity. 


3. Trial: Review. In the trial of such a suit the functions of a jury, 


if one is called, are advisory only, and the court cannot commit 
reversible error in the giving or refusal of instructions. 


4. Trial to Court. The prosecution of such a claim is an appeal to the 
conscience of the trial judge, who should admit in evidence every 
- matter having a fairly ascertainable tendency to enlighten his 
understanding as to the situation and circumstances of the par- 

ties. 


Error to the district court for Cass county: PauL JEs- 
SEN, JUDGE. Reversed. 


P. A. Wells and Fawcett & Abbott, for plaintiff in error. 


Jesse L. Root and Jesse B. Strode, contra. 


ne 5 


AMES, C. 


John H. Bauer, a resident of Cass county in this state, 
died in said county in June, 1903, leaving a will, after- 
wards duly admitted to probate, by which he bequeathed 
all his personalty to his son John Albert, and devised to 
him all his real estate for life, remainder in fee to his 
issue. Afterwards, during the progress of administration, 
there was filed in the county court a claim of which the 
following is a copy: “That the said estate of John H. 

* Rehearing allowed. See opinion, p. 661, post. 
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Bauer, deceased, is indebted to Sarah Matilda Peterson 
for 20 years’ labor performed for and services rendered 
to John H. Bauer, deceased, during his lifetime, at the 
instance and request of said John H. Bauer, deceased, in 
the sum of $9,000, for which services the said John H. 
Bauer, deceased, on or about February, 1872, orally prom- 
ised and agreed to pay plaintiff by devise or bequest in his 
last will and testament, and which payment said John H. | 
Bauer agreed should amount to and be not less than a sum 
equal to the value of one-half of the entire estate which he 
might leave at his death; said deceased having failed to 
provide for the payment of said claim in his will, and the 
value of the estate of said John H. Bauer at the time of his 
death being the sum of $18,000, there is now due and owing 
to said Sarah Matilda Peterson from the estate of John 
H. Bauer, deceased, for such labor and services, the said 
sum of $9,000; no part of which has been paid. Wherefore, 
plaintiff prays judgment against the defendant for said 
sum of $9,000, together with interest thereon from the 
29th day of June, 1903, and for costs.” The agreement 
thus set forth, if it existed, was undoubtedly testamentary | 
in its character. Teske v. Dittberner, 65 Neb. 167, 70 Neb. 
544. The county court allowed the claim for an amount 
approximating $6,000, and the administrator appealed to 
the district court, where issues were made up, and the 
result of a trial to the court and a jury was a verdict and 
judgment for the defense, from which the plaintiff prose- 
cutes error in this court, alleging certain errors in 
instructions and in the exclusion of evidence offered in 
her behalf. Our attention is, however, not called to suffi- 
cient competent evidence in the record tending to prove 
the making of any such agreement as is set forth in the 
petition by or on behalf of the plaintiff with the deceased. 
In 1872 the father of the plaintiff was a widower resid- 
ing in Cass county, and the father also of a large family 
of children, among whom was a daughter named Mary, 
who has since married, and who is the principal witness — 
for the plaintiff. In fact she is the only witness for the 
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plaintiff who assumes to testify with any distinctness as 
to what occurred or what conversation was had between 
her father and the deceased, at the time alleged in the 
petition, concerning the custody by the latter of the plain- - 
tiff, who was then a child seven years of age. She testified 
that she was present at the only interview concerning 
the matter in controversy shown to have been had between 
the deceased and her father, and that the former then said 
‘that he would like to have the girl as his own child and 
- she should have half he had at his death. “Q. Did he say 
-how he would leave it to her? A. She was to be adopted 
by him. Q. Did he say he would adopt her? A. Yes, sir. 
Q. And he would leave her half? A. Yes, sir. Q. Mr. 
‘Bauer voluntarily said there that he would leave half he 
had to this little girl if she would go and live with him? - 
A. Yes, sir.” This is the substance of the testimony of this 
witness, which she repeated two or three times, but it will 
be observed that the answers to the last two questions 
were put into her mouth by counsel and are entitled to 
but little, if any, weight. Several other witnesses on 
_ behalf of the plaintiff testified to divers conversations 
with the deceased, extending over a series of years, after 
she became an inmate of his household, in which he ex- 
‘pressed satisfaction with her character and conduct and 
‘considerable affection for her, and in which he was im- 
‘portuned to make provision for her at his death, and in 
which with some reluctance, or at least with hesitation, 
‘he said that he intended that she should have “her share” 
‘or her “equal share” or that “he meant to divide equally 
between her and Ally,” meaning his son. The girl was, 
-in her ninth year, baptized with the ceremonies of the Con- . 
gregational church by the family name of her foster-par- 
ents, by which she was always afterwards, until her mar-. 
riage, commonly known, and she customarily spoke to and 
‘of them as her “papa” and “mamma” and they of her as 
their daughter, and the conduct of the parties in all other 
respects simulated that relationship. But it does not 
appear that there was ever any agreement or conversation 
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- between the deceased and the plaintiff concerning any 
pecuniary provision to be made by him for her, and 
there is no evidence that he ever admitted having made 
any pledge or promise to her, or to anyone else, that he 
would make any testamentary disposition of his property 
for her benefit. His reluctantly expressed intent that she 
should be in some way provided for, so far from being 
such an adinission, indicates on the contrary that both he 
and his interlocutors were aware that he was not already 
under legal obligation so to do, otherwise his natural and 
probable response to their.importunities would have been 
that he had bound himself in conscience, if not in law, 
and would abide by his agreement. She remained in the 
home of the deceased for 18 years, being clothed, educated 
-and treated in all respects as a social equal, until her 
marriage at the age of 25 or 26, in 1890, shortly prior 
-to which event he conveyed to her a tract of real estate 
of a value at that time variously estimated at from $1,000 
to $3,000. It is plain that she has made no great sacrifice 
and has suffered no great wrong or hardship such as, it 
is said, sometimes leads the courts to announce “bad 
law.” It may well enough be said that the deceased be- 
lieved that he had fully satisfied his expressed intent to 
make suitable and adequate provision for her out of his’ 
estate, the more especially as the will admitted to probate 
-superseded one made at a time about half way between 
the marriage and his death, in which no provision was 
made for her. 

We do not think it worth while to treat of the alleged 
agreement to adopt the plaintiff, which, however, is em- 
phatically denied by the only other living witness who was 
present at the interview at which it is represented to have 
been made, and who says that the only promise that 
deceased made was that he would rear and educate and 
clothe and care for the child until she should attain her 
majority. It is quite obvious that an agreement to adopt 
is an entirely different thing from an agreement to be- 
queath or devise. A legal adoption, under the forms pro- 
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vided by the statute, would have given the plaintiff nothing 
more than the status of a child of her foster-father born 
in wedlock, and would have conferred upon her no interest 
in his estate, except in case of intestacy, which has not 
occurred. It may be added, however, that the story of an 
agreement either to adopt or make a testamentary pro- 
vision for the plaintiff with the effect of a partial disin- 
‘heritance of the deceased’s own son is destitute of much 
inherent probability. Bauer and Nix, the father of the 
child, were not only not related by blood or affinity, but 
appear to have been utter strangers, as were also the 
former and the plaintiff, until the occasion of the inter- 
view at. which the supposed agreement in question is 
alleged to have been made. Bauer, it seems, made known 
to a neighbor woman, named Smith, his desire to adopt 
a girl, at least such is the story of the latter, and she, with 
a friendly disposition to please, introduced him to Nix 
and his family, much as she might have introduced a 
-man desiring to purchase a horse to one whom she knew to 
be the owner of a large number of such animals, ten to be 
exact, some of which, she presumed, he would be willing to 
sell. That the child should have been inspected and irrev- 
ocably purchased at a price relatively so high, at this 
- first brief interview, and without any knowledge by hear- 
say or otherwise of her disposition, character or capabili- 
ties, and without apparent knowledge on the part of her 
father of the character and moral responsibilities of the 
purchaser, is such a transaction as appears to us to be so 
extremely unusual, if it ever happens, as to require to be 
established by evidence more cogent than the testimony of 
interested witnesses and of neighboring gossips after the 
lapse of more than 30 years from the date of the supposed 
event. Rather, in such a case, we think, would the pro- 
posed foster-parent have exercised at least the prudence of 
an ordinary purchaser of a family nag, namely, he would 
have taken the child home with him and introduced her 
to his wife, and have ascertained by acquaintance and ex- 
perience her fitness for the contemplated relation with him- 
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self and family, and would have reflected somewhat upon 
the extent, if any, to which he could afford, or it would be 
‘prudent, to obligate himself and his estate in her behalf. 
And this, we are convinced, is precisely what was done, or 
at any rate it is the only conclusion to which, in our minds, 
the evidence points. Even Mary, the sister of the plaintiff 
and her principal witness, testifies that the matter was 
not finally concluded at this interview, but that the father 
was “to go over to Mr. Bauer’s afterwards and fix up the 
papers” of adoption. And afterwards there were frequent 
conversations by the witness and the neighbors with Bauer 
about the girl and her conduct, and about his making some 
contract or arrangement by which to insure her a share | 
of his estate, all of which tends to show that no definite 
or final arrangement or provision had been previously 
made. 
Counsel for plaintiff relies chiefly upon the decision of’ 
this court in Kofka v. Rosicky, 41 Neb. 328. But the cir- 
cumstances of that case were, we think, materially dif- 
ferent from those in the present one. The child was an 
_infant, a few months old, and the parents and foster- 
parents near relatives, the latter not having or having 
hope of issue of their own, and the purport of the agree- 
‘ment was indicated in a written declaration in the form 
of a will by the foster-mother made after the death of her 
husband and in contemplation of her own speedy dis- 
solution. And the relation which had been assumed 
toward the child had been frequently recognized and 
talked about by both in their social intercourse with 
neighbors and friends. Presumably not all the facts and 
circumstances which influenced the mind of the court are 
set forth in the opinion, which in such cases it is almost 
impossible to do, but that it was not intended to open a 
door for vague inferences from doubtful or ambiguous 
testimony of more or less interested or meddlesome wit- 
nesses concerning oral conversations alleged to have taken 
place at a time long past (in this case nearly a third of a 
century ) pene from the following excerpt: 
4 
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“There is a line of authorities emanating from some of 
our able courts of last resort, most notably those of In- 
diana, Illinois, and Iowa, which denies the right to specific 
performance of a contract similar to the one under which 
the claim in this case arises mainly upon the ground that 
the statute was enacted to cover just such cases; that it 
will work no hardship to require parties to put all such 
agreements in writing and that the testimony of witnesses 
should not be received, probably several years after the 
happening of the event, to establish a contract by parol, 
by which the course of the descent of lands will be 
changed. These are strong and cogent reasons, and it is 
not our province to attack or attempt to refute them. 
As we understand it, they are the underlying, principal 
reasons for the rule as embodied in the statute; but we do 
not think the rule should be so rigidly adhered to as to 
accomplish a fraud as against one of the persons affected 
by the contract to which it is to be applied.” 

In harmony with the foregoing expression this court 
held in Teske v. Dittberner, 65 Neb. 167, that such an 
agreement as is here contended for “is in contravention of 
the letter both of the statute of frauds and of the statute 
of wills, and should be closely scrutinized, so that the trans- 
action may not be made the means of the exercise of undue 
influence or the practice of fraud or other abuses.” The 
pretty nearly, if not quite, universal attitude of the courts 
toward such contentions as that brought forward in this 
case is forcibly but accurately expressed by the supreme 
court of Illinois in Dicken v. McKinley, 163 Ill. 318, 54 
Am. St. Rep. 471, as follows: “Such contracts are looked 
upon with suspicion, and are only sustained when estab- 
lished by the clearest and strongest evidence.” And in 
Kinney v. Murray, 170 Mo. 674, 700: “But, the proof of 
such a contract must be so cogent, clear and forcible as 
to leave no reasonable doubt in the mind of the chancellor 
as to its terms and character.” See also Knight v. Tripp, 
121 Cal. 674; Hamlin v. Stevens, 177 N. Y. 39; Newton’s 
Executor v. Field, 98 Ky. 186; Wall’s Appeal, 111 Pa. St. 
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460, 56 Am. Rep. 288; Hastwood v. Crane, 125 Ia. 707. 
Tested by the rules promulgated in these decisions, 
which have twice received the implied approval of this 
court, the evidence of the plaintiff falls far short of estab- 
lishing her alleged cause of action. 

There remains for decision a matter of vital importance 
to this case and to future controversies of like kind, and 
also two assignments of error upon which counsel for 
plaintiff places great reliance; one having reference to an 
instruction given to the jury, and the other with respect 
to a ruling on an objection to evidence. The proceeding 
is in the form of an action at law, having originated in the 
district court in an appeal from an allowance by the 
county court of a money demand filed against the estate 
of the deceased, but the nature of the claim, notwithstand- 
ing its form, is really and practically a suit to compel 
a specific performanee of the alleged contract and like all 
such demands is addressed to the conscience of the trial 
judge sitting as a chancellor. The issue is one with which 
from its very nature and essence a court of law is incom- 
petent to deal, and the present attempt to litigate it in 
such a tribunal is, so far as our information goes, without — 
precedent. Counsel for neither party has cited to us any 
authority for such a proceeding and we doubt exceedingly 
if any can be found. The suit is one to bind specifically 
the estate, real and personal, of the deceased with a con- 
tract alleged to have been made by him in his lifetime, 
which is confessedly void by positive statute both in form 
and in substance, but which it is contended that equity 
will nevertheless enforce for the purpose. of preventing 
fraud and doing exact justice. To such a suit the persons 
claiming title to the lands of the decedent as heirs or 
devisees, and asserting rights as distributees of the person- 
alty by will or by statute, are indispensable parties with- 
out whose presence a final determination of the contro- 
_ versy cannot be made. It follows that such a claim is 
not litigable in the ordinary course of probate administra- 
tion, but must be prosecuted, if at all, in a court of original 
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and general equitable jurisdiction and powers, the 
executor or administrator being a proper but not in all 
instances a necessary party. This principle is distinctly 
announced in Kofka v. Rosicky, supra, in which it is 
said: “It is a matter of discretion in the court which 
withholds or grants relief, according to the circumstances 
of each particular case, when the general rules and princi- 
ples which govern the court will not furnish any exact 
measure of justice between the parties,” citing 2 Story, 
Equity Jurisprudence (13th ed.), sec. 742; Clarke v. 
Koenig, 36 Neb. 572, and several other authorities at con- 
siderable length. It further follows that, when a jury 
is called in the trial of such a case, its functions are 
advisory only, and the court cannot commit reversible 
error in the giving or refusal of instructions. The point 
is well illustrated by one of the assignments of error 
before referred to. The court gave to the jury the rule of 
law approved by all the above cited authorities as appli- 
cable to the trial of such issues, viz., that the plaintiff in 
order to prevail must establish her contention “by clear 
and satisfactory proof.” That such an instruction in the 
trial of an action at law would be reversible error goes, in 
this state, without saying; yet, if a jury may try and de- 
termine the issues in such a case as this, it must be.given 
or there will be danger of a complete failure of justice. 

The court refused an offer by the plaintiff to prove that 
John Albert, the alleged son and sole beneficiary in the 
will of Bauer, is not his son but a stepson, that is, the son 
of his wife by a former husband. We think that the evi- 
dence ought to have been admitted. It might, in some 
circumstances, have an important bearing upon the 
motives and intent of the deceased, and upon the decision 
of the probability of his having entered into the alleged 
agreement. The inquiry, as has been often said, was 
addressed to the conscience of the court and nothing 
should have been excluded which had a fairly ascertain- 
able tendency to enlighten his understanding as to the sit- 
uation and circumstances of the parties, 
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We do not think it necessary to discuss the case at 
greater length at this time. The district court rendered a 
judgment for the defendant upon the merits. This, we 
think, he was without jurisdiction to do, and we recom- 
mend that the judgment be reversed and the action dis- 
missed at the costs of the plaintiff, but without prejudice 
to a new action against the administrator and the real 
parties in interest. 


EPPERSON, C., concurs. pS es 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the action dismissed at the costs 
of the plaintiff, but without prejudice to a new action 
against the administrator and the real parties in interest. 


REVERSED. 


The following opinion on rehearing was filed March 21, 
1907. Former judgment adhered to: 


1. Heirship: Equity. The right of heirship in an estate can only be 
established in an action in equity; an action at law cannot be 
maintained to recover the value of an undivided half of an un- 
settled estate on the ground that the decedent agreed in his 
lifetime to make the claimant his heir. 


2. Syllabus of former opinion explained. 


LETTON, J. 


The issues involved in this case have been stated in a 
former opinion, ante, p. 652. The correctness of the state- 
ments of fact and conclusions of law found in the opinion 
of Mr. Commissioner AMES were strongly attacked by a 
brief upon motion for rehearing. A rehearing was 
granted and the case is again before us for consideration. 

In the former opinion, ante, p. 652, it was said: “Our 
attention is, however, not called to sufficient competent 
evidence in the record tending to prove the making of any 
such agreement as is set forth in the petition.” This state- 
ment has been assailed by plaintiff’s counsel. The agree-_ 
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ment set forth in the petition was that, in consideration of 
services to be rendered by the plaintiff, “John H. Bauer, 
deceased, orally promised and agreed to pay plaintiff by 
devise or bequest in his last will and testament, and which 
payment said John H. Bauer agreed should amount to 
and be not less than a sum equal to the value of one-half 
of the entire estate which he might leave at his death.” 
The evidence on plaintiff’s behalf, standing alone, tends 
only to prove that there was an agreement that Bauer 
should leave the plaintiff one-half of his estate, which is 
a very different thing from proving that he agreed to pay 
by devise or bequest, a sum equal to the value of one-half 
his estate. The one is an agreement to pay in money, the 
other to pay in property. A plaintiff seeking to recover 
upon a promise to pay a sum equal to the value of a 
certain horse would not be entitled to succeed in his action 
if he proved a promise to pay by the delivery of the horse, 
since his allegations and his proof would not agree, hence 
the language criticized is not unwarranted under the 
proof offered. 

In the brief and argument on rehearing, severe criti- 
cisms were made upon the statements of fact in the opinion. 
It is sufficient to say that some minor errors occurred, but 
in the main the statement of facts reflects the evidence. 
It may be said, however, that the writer does not view the 
evidence on the part of the plaintiff in the unfavorable 
light in which it plainly appeared to Mr. Commissioner 
AMES, and upon another trial, with evidence introduced 
which we have held was erroneously excluded at the former 
trial, the entire testimony should receive the careful and 
candid consideration of the trial court, unbiased and un- 
influenced by any statements or conclusions as to the 
facts expressed in either of the opinions of this court, and 
should be tried de novo in all particulars. Whether or 
not the evidence will sustain an action for Specific per- 
formance, or an action for the value of the services, is a 
matter which is left open for future determination upon 
such evidence as may be produced. 
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- The proposition that the alleged contract must be estab- 
lished by clear and satisfactory evidence is very vigorously 
attacked by plaintiff, and it is contended that a prepon- 
derance of the evidence is all that is required in any civil 
action, and that a requirement that the evidence be “clear 
and satisfactory” requires more than a preponderance and 
requires it to be established beyond a reasonable doubt, 
citing Stevens v Carson, 30 Neb. 544; Meclivony v. Row- 
land, 43 Neb. 97; McCord-Brady Co. v. Moneyhan, 59 Neb. 
593; Western Mattress Co. v. Potter, 1 Neb. (Unof.) 627. 
It may be said, however, that, while it is true that a pre- 
ponderance of the evidence is all that is required of the 
plaintiff in any civil action, yet the nature of some cases 
is such that the probative force of testimony may be 
weakened or counterbalanced to some extent by the exist- 
ence of legal presumptions or other circumstances which 
may affect its credibility. Where it is sought to establish 
a resulting trust by parol evidence, or where it is sought 
in effect to evade the statute of wills or the statute of 
frauds in like manner, or where conveyances have been 
made by parties in failing circumstances to near relatives, 
the circumstances of the case require that the proof be 
clear and satisfactory in order to overcome the presump- 
tion which the circumstances raise. The nature of the 
case demands a closer scrutiny of the evidence than in 
an ordinary controversy, but if after testing it by these 
canons it preponderates in favor of the plaintiff it is suf- 
ficient to justify and sustain a finding in his favor. Veeder 
v. McKinley-Lanning L. & T. Co., 61 Neb. 892; Doane v. 
Dunham, 64 Neb. 185. The former opinion is correct in 
requiring that the proof in such a case as this be “clear 
and satisfactory.” 

We think it is unnecessary at this time to reexamine 
the questions passed upon in the cases of Kofka v. Rosicky, 
41 Neb. 328, 25 L. R. A. 207; Teske v. Dittberner, 65 Neb. 
167, 70 Neb. 544, and Pemberton v. Pemberton’s Heirs, 
p. 669, post. As was pointed out in the opinions in these 
cases, it is impossible to reconcile the views of the various 
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courts of the United States upon the questions presented, 
but this court has adopted the rule in Kofka v. Rosicky, 
supra, and we are content to abide by the doctrine of that 
case as being the most apt to prevent injustice and to do 
equity. In such a case, if the trial court, bearing in mind 
the ease with which claims may be presented when the 
other party to the alleged contract is dead, carefully 
scrutinizes the evidence and weighs the same, taking fully 
into consideration the nature of the claims and the known 
inaccuracy of memory with reference to oral statements 
made years before the time of the trial, we think the evil 
consequences to estates which may accrue, and which the 
counsel for the defendant so strongly sets forth, may be 
greatly minimized. The difficulty of proving contracts 
made many years before, when the lips of both participants 
are sealed, one by death and the other by the law, operates 
to the disadvantage of the claimant, and it may prevent 
a just recovery in as many cases as the ease with which 
claims may be trumped up may operate to spoliate estates; 
though claims of this kind are always dangerous. 

The contention of the plaintiff briefly stated is: That 
John H. Bauer agreed to leave the plaintiff one-half of the 
value of his estate in consideration for services to be ren- 
dered; that the services were rendered; that he broke the 
contract by failing to leave her one-half of his estate; that 
she was entitled to her election of two remedies, either to 
bring an action for specific performance, or to recover 
damages for the breach of the contract; that in an action 
for the breach of the contract the measure of damages is 
the value of the property to which the plaintiff was en- 
titled, but which she failed to receive. In support of this 
position the plaintiff cites Sharkey v. McDermott, 91 Mo. 
647; Frost v. Tarr, 53 Ind. 390; Burlingame v. Burlingame, 
7 Cow. (N. Y.) 92; Malaun’s Adm’r v. Ammon, 1 Grant 
Cas. (Pa.) 123, and other cases. Sharkey v. McDermott, 
supra, was an action for specific performance under cir- 
cumstances similar to those in Kofka v. Rosicky, supra. 
The case was decided upon a demurrer to the petition, and, 
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since the petition did not state whether the contract was 
in writing or not, the court held that it would be presumed 
to be in writing. This case throws no light upon the point 
involved. The facts in Frost v. Tarr, supra, were very sim- 
ilar to those alleged in this case. An action at law was 
brought for damages for breach of the contract, and it was 
held that the damages may be measured by the value of the 
portion of the estate promised. This is in line with the 
plaintiff’s contention in this case. Nine years later the 
ease of Wallace v. Long, 105 Ind. 522, came before the 
same court. In the opinion the prior cases in Indiana and 
other states are reviewed, and it is pointed out that 
Maiaun’s Adm’r v. Ammon, supra, had been overruled in 
Hertzog v. Hertzog’s Adm’r, 34 Pa. St. 418, and that so 
much of Burlingame v. Burlingame, supra, as gave sup- 
port to the doctrine of Frost v. Tarr, supra, had been dis- 
approved by the court of appeals in New York in H'rben v. 
Lorillard, 19 N. Y. 299. We think it unnecessary at this 
time to decide the question as to which of these conflicting 
views we shall adopt, since the contract which the plain- 
tiff counts upon is for a sum equal to one-half of the 
value of Bauer’s estate. This means the net value, and 
not the gross value. The claims of creditors, if any, and 
the expense and costs of administration, including funeral 
expenses, etc., must be deducted. Graham v. Graham’s 
Ex’r, 34 Pa. St. 475. No proof was offered to show what 
the net value of the estate is: The estate is still unsettled. 
A jury is not competent to determine such a question in 
this action, and the proper tribunal to take an accounting 
of the debts and liabilities of the estates of deceased per- 
sons and to determine the net amount of an estate for dis- 
tribution is the probate court. Grant v. Grant, 63 Conn. 
5380, 38 Am. St. Rep. 379. 

The conclusions of the former opinion that such an 
action as this, to appropriate one-half of the net value of 
the estate, should be in chancery, where all persons inter- 
ested may be made parties, are sound and are adhered to. 
While, as we have said, we do not take the same view of 
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the evidence as expressed in the former opinion, we think 

the propositions of law laid down in the syllabus, as herein 

explained, are sound. ’ 
FORMER JUDGMENT ADHERED TO. 


WESTERN UNION TELEGRAPH COMPANY, APPELLEE, Y. 
DovucLas COUNTY ET AL., APPELLANTS. 


Frrep May 17, 1906. No. 14,612. 
1. A suit in equity will not lie when the plaintiff hag a plain, ade- 
quate and speedy remedy at law. 
2. Taxation: OveRvALUATION: REMEDY. The statuie affords a plain 
adequate and speedy remedy to one whose property has been ex- 
cessively valued for taxation and in cases In which the county 


board of equalization has committed prejudicial errors or irregu- 
larities in procedure. 


APPEAL from the district court for Douglas county: 
ABRAHAM L. Surron, JupGE. Reversed and dismissed. 


W. W. Slabaugh and A. H. Murdock, for appellanis. 
W. W. Morsman and F. A. Brogan, contra. 
AMES, C. 


In May, 1904, the county assessor of Douglas county 
delivered to appellee a printed notice accompanied by a 
blank form requiring it to make and return a statement 
for the purposes of assessment and taxation showing in 
detail the description and amount or value of its tangible 
personal property situate in the county and also “gross 
receipts for the year, representing franchise valuation as 
per detailed statement on back.” The president of the 
company madea return under oath showing the amount in 
value of such personal property to be $20,208.90, and of 
such gross receipts $27,092.29, and computing the two 
items as a “total personal” of $47,301.19. Substantially 
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this latter amount the assessor returned as his own valua- 
tion for the purposes of taxation of the personal property 
and franchises of the appellee. Subsequently the county 
clerk by direction of the county board served the appellee 
with a written notice to the effect that complaint had been 
made that its assessment of personalty was too low, and 
requiring it to appear before the board at the office of the 
latter on a day and hour named “and show cause, if 
any there be, why said assessment should not be raised.” 
At the time and place named in the latter mentioned 
notice the company did appear by its manager, and such 
proceedings were had and done that the board caused to 
be entered upon its records in connection with the pro- 
ceedings the words “Raised to $77,300.” In due time 
the clerk extended the assessment, as thus raised, upon his 
tax list showing the “assessed value” of the personalty of 
the company to be $15,460 instead of $9,460 as returned 
by the assessor, and taxes were levied on the former sum 
in the amount of $477. But before the tax became due, 
this court had held in Western Union T. Co. v. City of 
Omaha, 73 Neb. 527, that so much of the revenue act of 
1908 as requires the gross receipts of the company to be 
taken as a measure of the value of its franchises is uncon- 
stitutional and void, and the appellee thereupon tendered 
and offered to pay to the treasurer so much only of the tax 
as was founded upon its own estimate, made and returned 
as above stated, of the actual value of its tangible per- 
sonal property, namely, $20,208.90. The tender was re- 
fused, whereupon this action was begun seeking a perpet- 
ual injunction against all of the tax in excess of the tender. 
There was an answer and a trial, but no dispute of facts, 
and a decree was rendered as prayed. The county appeals. 

It seems to us that the appellee, plaintiff below, mistook 
its remedy. It cannot be disputed, and it is not attempted 
so to be, that the assessor and county board were acting 
within the limits of the powers conferred upon them re- 
spectively by the statute, nor can it be questioned that the 
plaintiff was subject to taxation upon its tangible person- 
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alty and franchises. Nor, we think, can it be doubted 
that gross receipts may be taken into account in estimating 
the value of franchises; in fact we are unable to under- 
stand how the latter can be based upon anything but the 
revenues they yield, although the legislature cannot pre- 
scribe such revenues as the measure of yalues. If the offi- 
cial mind was unduly influenced by a consideration of the 
plaintiff’s income, and as a, consequence placed an excessive 
estimate upon the value of its possessions, the statute 
affords it a speedy and effectual remedy by appeal; but the 
error, if any, did not deprive the board of equalization of 
jurisdiction or render its determination subject to collat- 
eral attack. 

It is also urged that the action of the board could have 
been properly founded only upon a formal written com- 
plaint and that none was filed with it. The statute, unlike 
the preceding revenue law, does not require such a com- 
plaint. Comp. St. 1903, ch. 77, art. I, sec. 122. The plain- 
tiff was served with the statutory notice and appeared in 
response thereto, and made no demand for a formal com- 
plaint and no objection because of its absence. If there 
was or had been any irregularity of procedure in this 
respect, it was or would have been insufficient to deprive 
the board of jurisdiction, which it acquired by service of 
notice and the appearance of the party. The error, if 
prejudicial, would have been subject to correction by peti- 
tion in error in the district court, but would not have 
wholly avoided the proceeding so that it could have 
been held for naught in a collateral action. In short, if the 
plaintiff’s property and franchises were excessively valued 
for taxation, or if prejudicial errors and irregularities in- 
tervened in the procedure of the county board, the statute 
afforded the plaintiff a plain, adequate and speedy remedy, 
and the plaintiff’s petition in equity states no cause of. 
action. It is recommended, therefore, that the judgment 
of the district court be reversed and the action dismissed. 


OLDHAM and Epperson, CC., concur. 


VOL. 76] JANUARY TERM, 1906. ; 669 


Pemberton v. Heirs of Pemberton. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the action dismissed. 

REVERSED. 


THapDEUS I. C. PEMBERTON Y. HEIRS OF GEORGE C. 
PEMBERTON. 


Fitzep May 17, 1906. No. 14,334, 


1. Contract of Adoption: Enrorcement. A contract in writing for the 
adoption of a child, although ineffective as a legal, statutory 
adoption, may upon a proper showing be enforced in equity. 


A written contract of adoption which contains a 
condition binding the foster-parents to make the child “an equal 
heir to his part of our estate the same as one of our children” 

- may upon a proper showing be specifically enforced against the 
estate of the deceased foster-parent, who has died intestate, 


3, Case Followed. Kofka v. Rosicky, 41 Neb. 328, followed and ap- 
proved. 


Error to the district court for Washington county: Lup 
S. ESTELLE, JuDGE. Reversed with directions. 


F., Dolezal, for plaintiff in error. 
Clark O’Hanlon, Herman Aye and F. A. Brogan, contra. 


OLDHAM, C. 


In 1893, George C. Pemberton died intestate in Wash- 
ington county, Nebraska, and was at the time of his death 
the owner in fee of certain lands situated in that county. 
An administrator of the estate was appointed, all debts 
were paid, and the administration closed prior to the in- 
stitution of the suit at bar. At the time of Pemberton’s 
death, he left surviving him his wife, Margaret A. Pem- 
berton, but no children born of his marriage. In 1863, 
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and while the plaintiff herein, whose natural name is 
Griffith, was in the custody of his mother, Kate A. Griffith, 
under a decree of the district court for Douglas county in 
an action for divorce instituted by the mother against the 
father, the mother entered into a written contract with 
’ Samuel A. Whittier and Deborah Whittier, his wife, in 
the nature of a deed of adoption, in which she relinquished 
all right, claim, and demand to the plaintiff, and author- 
ized the Whittiers to adopt said child as their own and 
give it their name, and to direct, manage, educate, and 
control said child as their own. The Whittiers on their 
part specifically agreed that they would immediately take 
the child into their control and custody, adopt him as their 
own, and thereafter provide for, educate, and rear him 
according to their pecuniary and social standing. The 
contract further recites: “We do further agree that at our 
death the said child shall be an equal heir to his portion of 
our estate the same as one of our children, it being the 
express understanding that we are to treat, control, and 
in every way provide for said child as our own, we having 
hereby adopted it as such, and it is mutually agreed that 
from this date said child shall be known and called by 
name ‘Charles Whittier.’”” This instrument was signed by 
Kate A. Griffith, Samuel Whittier, and Deborah Whittier, 
and acknowledged before a justice of the peace in Douglas 
county, on the 27th day of April, 1863. After the ex- 
ecution of this instrument the Whittiers took the child to 
their home in Washington county and kept him for a 

couple of months, when by agreement with the deceased, , 
George Pemberton, and wife they delivered the child and 
the written contract in the form of a deed of adoption to 
the Pembertons. It appears from the testimony that, when 
the deed and child were delivered to the Pembertons, the 
deceased took the deed or contract and went to Omaha to 
see an attorney, Honorable John I. Redick, to find out if 
it was necessary to have new papers made to secure the 
adoption of the child. From some source of information 
he concluded that it was not, and then scratched out the 
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names of the Whittiers from the deed and had inserted 
the names of the Pembertons in their stead. The paper, 
so changed, appears to have been signed and acknowledged 
on the 27th day of June, 1863, by George Pemberton and 
wife, although it is shown by the testimony of the wife that, 
while she signed the contract, she was not present when it 
was acknowledged. Thereupon the Pembertons took the 
charge, control, and custody of the child, then an infant be- 
tween two and three years of age, gave him their name, 
sent him to school, and treated him in every particular as 
their son, referred to him always as their son, and he in 
turn addressed them as his father and mother. He remained 
with them, according to the testimony, and conducted him- 
self asa dutifuland industrious son until past the age of 21 
years, when, with the knowledge and consent of his foster- 
parents, he engaged in business for himself in the state of 
Oregon. After he left the homestead he communicated 
with his foster-parents, addressing them as “Pa” and “Ma,” 
and received letters from them, written by the mother, 
however, in which he was addressed as their son. Five or 
six years before the death of Mr. Pemberton he was 
stricken with paralysis, and the wife telegraphed to the 
boy, who returned at once and remained with his foster- 
parents for over a month. The written contract, above set 
out, had been kept by Mr. Pemberton among his papers for 
over 80 years, when, at one time on a visit of the plaintiff 
to his home, Mrs. Pemberton delivered the contract to him, 
and he had it in his possession at the time this suit was 
instituted. It appears from the testimony of the neighbors, 
as well as the surviving wife, that Mr. Pemberton in his 
lifetime had always referred to plaintiff as his son, and 
had frequently stated to his neighbors that plaintiff was 
his adopted son and that “some day all his property would 
go to him.” It also appears from testimony of one of the 
neighbors, Mr. Whitford, that shortly before the death of 
the intestate, when his paralysis had progressed until he 
was unable to articulate any words, but while he was still 
in possession of his mental faculties and responded to 
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questions asked him by nodding or shaking his head, the 
witness asked Pemberton if he did not want to make a 
will. To this question deceased shook his head, meaning 
no. He then asked him if he wanted the law to take its 
course, and the deceased nodded his head, meaning that he 
did. The witness then asked him if he wanted Thad 
(plaintiff) to have two-thirds and his wife one-third of 
the property, and again he nodded his head in assent. 
After the administration of the personal effects of the | 
deceased, plaintiff instituted the suit at bar in the district 
court for Washington county for the specific performance 
of the contract of heirship above set out. Two collateral 
heirs, a brother and a sister of the deceased, answered in 
the proceeding, denying plaintiff’s claim, and alleging 
that they were each entitled to an undivided one-fifth of 
the land. At the close of plaintiff’s testimony the court 
dismissed his bi:l, and entered judgment for the answering 
defendants. To reverse this judgment plaintiff brings 
error to this court. 

The contest is simply between the plaintiff and the 
collateral heirs of the deceased, the rights of.the surviving 
wife being recognized in all the pleadings. The wife, 
however, testified, as far as the court would permit, in 
support of plaintiff’s claim. At the time the contract in 
issue was entered into there was no statute in the state, or 
rather territory, of Nebraska, providing for the adoption 
of children by deed or otherwise, so that plaintiff’s right 
to recover must stand or fall on an interpretation of the 
written contract, admitted to have been signed by the 
deceased and his wife at the time above set forth. The 
question of acknowledgment of this contract is im- 
material, as it would be ineffective as a deed of adoption, 
even if it had been regularly acknowledged by both 
husband and wife. The question as to whether the delivery 
of this paper was made to plaintiff by direction of the 
deceased is also immaterial, because the right of action, if 
any, on the paper does not depend upon its delivery. The 
writing offered in evidence was and is admissible for the 
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purpose of showing a written contract between the 
plaintiff’s natural mother, legally entitled to his care and 
custody, and the deceased and wife for plaintiff’s benefit. 
Oral testimony, showing a full compliance with the terms 
of the contract by the plaintiff, was properly admitted 
for the purpose of showing that the contract was fully 
executed on the part of all parties thereto. The fact that 
there is no testimony in the record, other than the 
_ instrument itself, that the mother, Mrs. Griffith, ever 
consented to the change of names in the contract is 
immaterial, in view of the fact that such change was made 
by deceased and wife, and that the natural mother never . 
repudiated the change, but on the contrary permitted the 
Pembertons at all times to assume and exercise full charge 
and control of the plaintiff under the terms of the written 
agreement. It does not lie in the mouths of the collateral 
heirs of Pemberton, who are claiming under him, to say 
that he changed the written instrument without the . 
consent of the plaintiff’s mother. 

That specific performance of a contract of this nature 
will be enforced in equity, when properly established, is 
beyond dispute in this jurisdiction since the decision in 
Kofka v. Rosicky, 41 Neb. 328. In the case just cited, an 
infant child, named Josephine Kofka, was delivered by 
her parents to John Spilinek and wife, under a verbal 
agreement that Spilinek and wife, who were respectively 
aunt and uncle of the child, would adopt her as their own 
and make her their heir, so that at the death of the 
Spilineks she would inherit all the property of which they 
died possessed. The child took the name of Spilinek, and 
lived with her foster-parents as their child until about 15 
years of age, when the foster-father committed suicide, 
while insane, and also mortally wounded his wife, who died 
three or four days later. The wife made a will before 
her death in favor of the child, who was still a minor, 
and who, with her father as next friend, filed a bill in 
equity praying for a specific performance of this oral 
contract; and, notwithstanding the fact that there was a 

46 
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statute of adoption in force in this state at the time the 
oral contract was entered into between the natural and 
foster-parents of the claimant, it was held that a specific 
performance of the contract should be granted, and a 
judgment granting such relief was: entered in this court. 
In the discussion of this case by the writer of the opinion, 
authorities bearing on the question at issue from other — 
jurisdictions were examined at considerable length. This 
might properly excuse us from a reexamination of the 
authorities commented upon in the opinion, were it not 
for the fact that it is contended by counsel for the 
collateral heirs that this decision was chiefly influenced by 
the holding of the supreme court of Michigan in the case of 
Wright v. Wright, 99 Mich. 170, 58 N. W. 54, and that this 
decision has been overruled by the subsequent holdings of 
the Michigan court in Albring v. Ward, 137 Mich. 352, 
100 N. W. 609, and Bowins v. English; 188 Mich. 178, 101 
N. W. 204. 

In suits of this character the relief granted necessarily 
depends on the facts and circumstances surrounding each 
particular case. While certain general principles are 
applied, yet the application of these principles to a 
particular case depends on its special environment. While 
we do not concede, because of different conditions 
surrounding the cases, that the conclusion reached in 
Kofka v. Rosicky, supra, was necessarily influenced by the 
decision in Wright v. Wright, supra, yet, because this 
contention is strongly urged by defendants, we have 
reexamined the latter case, as well as the cases in which 
it is said to have been overruled. As a result of our 
investigation, we find that in the case of Wright v. Wright, 
supra, the plaintiff, when about two years old, was 
indentured or bound to his foster-parents until he was 21 
years of age, and it appears from the statement made in 
the dissenting opinion that there was no contract in this 
indenture that the child should inherit as an heir of the 
persons to whom he was bound. It further appears that 
afterwards the foster-parents under an unconstitutional 
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statute attempted to legally adopt the child as their heir. 
It also appears that the child lived with the parents, and 
after his attempted adoption took their name and 
conducted himself as a dutiful son toward them until the 
death of the adoptive father; that from the time of the 
adoption the father regarded him as his son, spoke of him 
as such, and desired that he should inherit his estate. The 
majority opinion of the the court was written by Long, J., 
and directed a specific performance of the contract. Grant, 
J., concurred in the decision in a separate opinion. 
‘Hooker, J., dissented, placing his dissent on the prop- 
osition that no contract was proved in which the deceased 
had agreed to make plaintiff his heir, that the right of 
heirship depended on the legality of the adoption, and 
that, as the statute providing for the adoption was 
unconstitutional, the pretended adoption was a mere 
nullity, that the contract of indenture made no provision 
for the heirship of plaintiff and was the only contract that 
was proved, and that the subsequent oral promises of the 
foster-father to make plaintiff his heir were without 
consideration and constitited a mere nudum pactum. This 
dissenting opinion was concurred in by Montgomery, J. 
It will be noticed that in this decision there is nothing, 
even in the dissenting opinion, that makes against the 
conclusion reached in Kofka v. Rosicky, supra. In Albring 
v. Ward, supra, the only contract attempted to be proved 
was an abortive attempt on the part of the foster-parents 
to adopt a child under an unconstitutional statute of 
Michigan. Grant, J., rendered the opinion in the case 
and distinguished the facts from the facts commented 
upon in his concurring opinion in Wright v. Wright, 
supra. He did say, however, that, if it was understood 
by the profession from the language of Judge Long in 
Wright v. Wright that void articles of adoption can afford 
the basis of a contract of heirship, it should, in his 
judgment, be overruled. In other words, he simply holds 
that something more must be established than mere void 
articles of adoption to entitle a foster-child to recover as 


676 NEBRASKA REPORTS. [ Vou. 76 


Pemberton vy, [eirs of Pemberton. 


an heir.. The opinion in Bowins v. English, supra, was 
also written by Grant, J., and depended on the construc- 
tion of a written contract made between the father of the 
claimant and her foster-parents. It was determined that 
by the terms of this contract the deceased never agreed to 
either adopt the child or to make her his heir. While the 
natural father of the child agreed that she might be 
adopted and have her name changed by the legislature, if 
the foster-parents so desired, there was no agreement on 
the part of the deceased that he would do so. And while 
the child lived with the foster-parents, her name was never 
changed nor was she ever adopted, although she was 
provided for by the will of the foster-mother, and was also 
provided for by gifts from the foster-father.. Under these 
circumstances, the court held that there was no equity in 
her bill for specific performance of a contract that 
deceased had never entered into. 

We are also cited by the defendants to the holding of 
the supreme court of the state of Missouri in Davis v. © 
Hendricks, 99 Mo. 478, 12 8. W. 887, as tending to support 
the judgment of the trial court in the instant suit. In this 
case the facts were that the child was taken by the foster- 
parents under an agreement with the natural father that 
they would make her their heir. There was some written 
agreement to this effect that appears to have been entered 
into, but was not produced at the trial. The foster-parents 
subsequently completed the adoption of the child by act 
of the legislature of the state of Missouri, and had her 
name legally changed to that of the foster-parents. She 
was raised, educated, and cared for as a child of the 
foster-parents. She was also provided for, with other 
legatees, in the will of the foster-father. She brought her 
suit asking for a specific performance of the contract of 
adoption, by which she claimed she was entitled to inherit 
the entire estate of the deceased. The contest was between 
the claimant and the legatees of the will of the deceased, 
and the court, in disposing of the case, said: 

_ “The strongest case made by the evidence for the 
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plaintiffs is that McCormick agreed to adopt the child 
and make her his heir. Such an agreement falls far short 
of the one alleged, namely, that he agreed to grant and 
devise to her all his property at his death. The proved 
agreement only places the adopted child in the position of 
a natural child.” 

We think this decision, in so far ag it holds that the 
agreement proved gave the plaintiff the rights of heirship 
as a natural child, makes against rather than for the 
decision rendered by the learned trial judge in the case at 
bar. For if, under that decision, the deceased and his wife 
had died intestate, plaintiff, under her contract of 
adoption, would have taken the entire estate. 

In this connection, our attention is called by plaintiff 
to a later decision of the supreme court of the state of 
Missouri in the case of Healey v. Simpson, 113 Mo. 340, 
20 S. W. 881, in which the facts and circumstances 
surrounding the.contract of adoption are very similar to 
those of the instant suit. In this later case the foster- 
parents entered into a contract with the parents of the 
child in the state of Ohio, by which they agreed to adopt 
the child, and in which it was further agreed, “that said 
Evangeline Brewster shall have and inherit from the estate 
of said parties of the second part in the same manner and 
to the same extent that a child born of their union would 
inherit.” After entering into this contract, the foster-par- 
ents removed to the state of Missouri, took the child with 
them, gave her their name, and treated her in all respects 
as their own child. The child, after coming to maturity, 
married, and later, in 1883, died, leaving three children of 
the marriage surviving her. The foster-father procured 
a divorce from his wife and remarried,-and died intestate 
in 1886, leaving his second wife surviving him. The 
children of Evangeline Brewster brought an action, in 
which they prayed for a decree establishing their rights 
under the contract of adoption entered into for the benefit 
of their mother, and declaring them to be the heirs at law, 
and as such entitled to the estate. The lower court 


678 NEBRASKA REPORTS. [ Vou. 76 


Pemberton v. Heirs of Pemberton. 


sustained a demurrer to plaintiff’s evidence, which judg- 
ment, on review, was reversed in the supreme court in an 
opinion wherein it was said: “The instrument of writing 
in question cannot operate as an adoption, as it did not 
come up to legal requirements, but it can operate as a 
contract, for adoption, which may, upon a proper showing, 
be specifically enforced in equity.” The agreement in this 
case was the same in substance as that contained in the 
contract now alleged upon. 

As against these authorities it is of no avail to suggest 
that, notwithstanding the existence of the contract sued 
upon, the deceased could have disposed of his property as 
he pleased during his lifetime, by deed, devise, or 
otherwise. It is true that he might have done so, and also 
true that he did not. The deceased plainly lived up to both 
the letter and spirit of the contract in every particular, 
and died in the belief that its conditions would be carried 
out as he desired they should be. And we think there is 
no reason in equity and conscience why a decree of 
specific performance of this contract should not be granted. 

We therefore recommend that the judgment of the 
district court be reversed and the cause remanded, with 
directions to enter a decree as prayed for in the petition. 


AMES and Epperson, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded, with directions 
to enter a decree as prayed for in the petition. 


REVERSED. 


VOL. 76] JANUARY TERM, 1906. 679 


Rohrbough v. Douglas County, 


M. G. ROHRBOUGH ET AL., APPELLEES, V. DOUGLAS COUNTY, 
APPELLANT. 


Friep May 17, 1906. No. 14,583. 


1. Taxation: Exemptions. A commercial college, teaching such 
branches as arithmetic, reading, penmanship, spelling, bookkeep- 
ing, geography, history, etc., is a school within the meaning of 
section 13, art. I, ch. 77, Comp. St. 1905. 


2. School Property: ASSESSMENT. In assessing property for taxation, 
which is used partly for school purposes and partly for purposes 
not exempt from taxation, the value of the part of the property 
used exclusively for schoo! purposes should be deducted from the 
total value of the entire property. 


APPEAL from the district court for Douglas county: 
. HOWARD KENNEDY, JR., JUDGE. Affirmed. 


W. W. Slabaugh, F. W. Fitch and F. A. Shotwell, for 
appellant. 


Benjamin 8. Baker, contra. 


OLDHAM, C. 


This was an appeal from the board of equalization of 
Douglas county in the matter of the assessment of certain 
property situated in Omaha, and used by the owners. 
thereof mainly as a commercial college, known as the 
“Rohrbough Commercial College.” The appeal was tried in 
the district court on the following stipulation of facts: “It 
is hereby stipulated by and between the parties in the 
above entitled action that lot 5, in block 115, in the city of 
Omaha, Nebraska, and the building thereon, is the 
property of M. G. and G. A. Rohrbough. It is further 
stipulated that all of said real estate is used exclusively 
for commercial college purposes, as shown by exhibit A 
of the petition, except the east room in the basement and 
the third story in said building, which said basement room 
and said third story are rented by the said Rohrboughs for 
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commercial purposes. It is further stipulated and agreed 
by and between the parties in the above entitled action 
that said basement room and the said third story consti- 
tuted 174 per cent. of the whole value of said real estate, 
and that the remaining 824 per cent. in value of said 
real estate represented by the balance of the basement 
story, the first, second and fourth stories of said building 
are used by the plaintiffs exclusively for commercial 
college purposes, as shown by exhibit A of the petition. 
It is further stipulated by and between the parties that 
plaintiffs own the said property, and that it was used ex- 
clusively for commercial college purposes as shown by 
exhibit A of the petition to the extent of 824 per cent. of its 
value at and prior to the time of the assessment made by 
said county, of which assessment the plaintiffs bring 
complaint. Assessor’s valuation $14,000; assessed valua- 
tion $2,800.” Exhibit A, referred to in the stipulation, is 
the course of study taught in the institution, consisting of 
such branches as arithmetic, penmanship, reading, gram- 
mar, history, bookkeeping, shorthand, typewriting, 
French, Spanish, and German language, etc. This exhibit 
also shows the tuition charged for instruction in the 
various branches of study. On this stipulation of facts the 
court found that at the time of the assessment all of the 
premises, except the east room in the basement and the 
third story of the building, was and is used exclusively for 
school purposes, and is exempt from taxation; that the 
value of the premises exclusively used for school purposes 
is 824 per cent. of the whole of the lot in dispute; and 
that the school conducted in the premises produces an 
income from tuition fees and is conducted in part for 
private gain. On these findings the court reduced the 
amount of the assessment 824 per cent., the agreed 
proportionate value used exclusively for school purposes. 
To reverse this judgment the county appeals to this court. 

Section 2 of article 9 of the constitution of Nebraska 
empowers the legislature to exempt from taxation the 
property of the state, counties, and municipal corpora- 
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tions, both real and personal, and such other property as 
may be exclusively used for agricultural and horticultural 
societies, for schools, religious, cemetery, and charitable 
purposes. Under the authority so conferred, the legisla- 
ture enacted section 13, art. I, ch. 77, Comp. St., which 
exempted from taxation—First, all property of the state, 
counties, and municipal corporations. Second, such other 
property as may be used exclusively for agricultural and 
horticultural societies, for schools, religious, cemetery, and 
other charitable purposes. 

It will be noticed that neither the constitution, nor the 
statute passed in furtherance of its provisions, makes any 
reference to schools conducted for gain, or to public as 
distinguished from private schools. Consequently, cases 
cited in the brief of the county attorney from states whose 
constitutions or statutes contain this limitation on the 
exemption lend little assistance in determining the ques- 
tion at issue, and it seems to us unnecessary to go beyond 
the construction of our own statute by this court to deter- 
mine whether or not a commercial college, teaching the 
branches enumerated in exhibit A of the petition, is a 
school within the meaning of the exemption. In Omaha 
Medical College v. Rush, 22 Neb. 449, it was said that “the 

- word ‘school’ in section 2, art. I, ch. 77, Comp. St. means 
an institution of learning, and is not limited to the lower 
grades of schools.” In this case it was determined that 
a medical college was a school within the meaning of the 
statute. In Academy of the Sacred Heart v. Irey, 51 Neb. 
572, the entire property was used for educational 
purposes, and it was held to be all exempt from taxation. 
In Scott v. Society of Russian Israelites, 59 Neb. 572, it 
was determined that it was the use and not the ownership 
of the property that exempted it from taxation. In 
Watson v. Cowles, 61 Neb. 216, the property was used as 
a commercial college, and it was held that during the years 
in which it was exclusively used for commercial college 
purposes it was not subject to taxation. In these several 
decisions it has been determined that a medical college, 
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the Academy of the Sacred Heart, and a commercial 
college are all schools within the meaning of the exemp- 
tion of our statute, and that where buildings and grounds 
are used exclusively for these purposes they are exempt 
from taxation. 

The question not covered by these decisions is as to the 
right to a proportionate exemption in property used partly 
for exempt and partly for other purposes. This question 
was before this court in the case of Young Men’s Christian 
Ass’n v. Douglas County, 60 Neb. 642. Here a part of the 
building was used for charitable, educational and religious 
purposes and a part for commercial purposes, and it was 
held that the part of the building used for commercial pur- 
poses was subject to taxation; and in reaching this conclu- 
sion, it was said: ‘We do not desire to be understood as 
holding that all of the property mentioned in the petition 
of appellant is subject to taxation, but only that part which 
was used for other than the purposes contemplated by 
the organization maintained by appellant.” 

We think these decisions fully support the judgment of 
the trial court, and we recommend that it be affirmed. 


AMES and EPPERSON, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


_ AFFIRMED. 


Grorce A, ADAMS, ADMINISTRATOR, ET AL., APPELLEES, V. 
SAMUEL J. DENNIS, SPECIAL ADMINISTRATOR, ET AL., 
APPELLANTS. 

Fitep May 17, 1906. No. 14,287. 

1. Trusts: Jurispicrion. The district courts of this state have juris- 

diction in cases involving the ownership of property held in trust, 


though in the possession of and claimed by the administrator of 
the estate of a deceased person. 
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2. Deeds: Vanipiry. “A deed to real estate, executed, acknowledged, 
and delivered by the grantor, is valid as between the parties 
thereto and those having knowledge of its existence, although the 
conveyance be not witnessed.” Pearson v. Davis, 41 Neb. 608. 


3. Witness: Comprerency. A husband is a competent witness in 
behalf of his wife in an action brought by her in equity to estab- 
lish the ownership to property claimed by her and held in trust 
by the administrator of his mother’s estate, he having no direct 
interest adverse to the administrator. 


4. Evidence examined, and held to sustain the allegations of the plain- 
tiff’s petition by a preponderance of the evidence. 


APPEAL from the district court for Pawnee county: 
ALBERT H. Bascocx, JUDGE. Affirmed. 


A. J. Sawyer, Claude S. Wilson and L. C. Burr, for 
appellants. 


George A. Adams, Stewart & Munger and John B. 
Raper, contra. 


EPPERSON, C. 


This is an appeal from the district court for Pawnee 
county. The record discloses that in an early day one 
Mary A. Bentley and her husband located on a farm in 
that county, the title to the land being in the name of the 
said Mary A. Bentley. These parties had no children 
of their own, but in 1868 legally adopted a boy, then six 
weeks old, and gave him the name of William A. Bentley. 
The adopted son lived with his parents for more than 18 
years. On the 9th day of September, 1900, he was married 
to the plaintiff in this case, Gertrude Bentley. Plaintiff 
claimed to be the owner of the land above mentioned 
through a conveyance from Mary A. Bentley and brought 
this action against the defendant Jun, and others, to have 
declared fraudulent as to her a conveyance of the land by 
Mary A. Bentley to Jun, and to have a note and mortgage 
taken in part payment of the land declared to be the 
property of the plaintiff, and also for a foreclosure of the 


mortgage. 
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On the day of the son’s marriage to plaintiff, they 
visited the mother at her home in Lincoln. The evidence 
discloses that the mother was well pleased with the son’s 
marriage to plaintiff, and that she was on friendly and 
intimate terms with them until they departed from 

‘ Nebraska eight months later. About two weeks after their 
marriage the son again visited his mother. He testified 
that at this time she handed him a warranty deed to her 
farm in Pawnee. county, naming plaintiff as grantee 
therein, and told him to give it to his wife, the plaintiff 
herein, as a wedding present, but not to record it until 
after the mother’s death. The deed, at this time, was 
signed by Mary A. Bentley and acknowledged, but not 
witnessed. When the son examined the instrument, he 
observed that it was not attested and called his mother’s 
attention to that fact, and thereupon she requested him to 
sign it as a witness. After witnessing the deed he took it 
to Omaha and gave it to his wife, who retained possession 
of it until the trial in the court below. The notary before 
whom the deed appears to have been acknowledged 
testified that he was acquainted with Mary A. Bentley, 
that he signed the acknowledgment, that Mrs. Bentley 
was in his office to transact some business, and to the best 
of his recollection it must have been the acknowledgment 
of this deed. Two disinterested witnesses corroborated 
the notary as to the acknowledgment of the deed by Mrs. 
Bentley. About a month after the marriage Mary A. 
Bentley visited her son and daughter-in-law in Omaha and 
remained in their home for about a week. While there 
she made statements to several witnesses to the effect that 
she had given the farm to Gertrude Bentley as a wedding 
present. Soon after the mother’s visit to Omaha the 
plaintiff and her husband came to Lincoln and lived with 
her until April 9, 1901, when they moved to Oklahoma. 
When Bentley and his wife were thus living with his 
mother, she went to Pawnee City, and, while there, without 
the knowledge or consent of plaintiff, sold her farm to the 
defendant Jun, receiving $1,000 in cash and two notes, 
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one for $1,100 and the other for $3,000, the latter secured 
by a mortgage on the land. The son testified that, when 
his mother returned to Lincoln with the proceeds from the 
sale of the farm, she promised to and did turn over to his 
wife the notes, money and mortgage. His testimony is 
corroborated to some extent by other facts appearing in 
the record. Mary A. Bentley died May 28, 1901, and 
Dennis, the special administrator of her estate, appears as 
a party defendant herein. The district court found for the 
plaintiff, and decreed that she was the owner of the note 
and mortgage in controversy, and that the defendants had 
no right, title or interest therein. Since the decree was 
entered in the court below, plaintiff departed this life, 
and the action was revived in the name of her adminis- 
trator, George A. Adams. Appellants advance several 
reasons for a reversal of the judgment 

1. The first point argued is that the district court for 
Pawnee county was without jurisdiction to try and deter- 
mine this cause. Mary A. Bentley’s home at the time of 
her death was in Lancaster county; and at the time this 
suit was instituted proceedings for the administration of 
her estate were pending in the probate court of that county. 
It is argued by defendants that, as the county court has 
original jurisdiction of all matters of probate and the 
settlement of the estates of deceased persons, this matter 
was exclusively within the jurisdiction of that court. This 
is not an action upon debt, nor an obligation of the 
deceased, nor otherwise involving the settlement of the 
estate of Mary A. Bentley, but is an action to determine 
the ownership of securities and a trust fund, and to 
foreclose a mortgage of which plaintiff claims to be the 
equitable owner. The mere fact that the special adminis- 
trator of Mary A. Bentley contends that her estate is the 
owner thereof does not bring the matter within the 
exclusive jurisdiction of the county court. The special 
administrator, made defendant herein, was in possession 
of the notes and mortgage in controversy, which it is 
claimed belonged to the plaintiff, and not to the deceased. 
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Plaintiff’s cause of action would have existed against any- 
one in possession. In Coleman v. McGrew, T1 Neb. 801, 
the court had under consideration a question involving 
the disposition of trust funds in the hands of an 
administrator, which funds were claimed by a party 
to the suit and also by the administrator. OLDHAM, C., in 
the opinion says: 

“If these funds are assets of the estate, and liable for 
the debts of the deceased, then plaintiffs could not 
maintain this cause of action, for want of a present 
interest in the funds; but, if these funds are held in trust 
by the executor for the plaintiffs, their interest is immedi- 
ate and the capacity to sue clearly exists. * * * This 
(defendant’s) objection is based upon the proposition 
that the county court has sole and exclusive jurisdiction of 
probate matters; but, if we are correct in the conclusion 
already reached, the question involved has no connection 
with the. proceedings connected with the probate of the 
will of the deceased. It is simply an application by the 
cestut que trust to a court of equity for an order restrain- 
ing the trustee from misappropriation of his trust funds, 
and the jurisdiction of a court of equity to grant this relief 
is grounded on the fundamental principles of equity juris- 
prudence.” : 

We cannot present a better reason for overruling this 
contention of the defendants. 

Another suggestion made by defendants on this point 
is that the district court for Pawnee county had no juris- 
diction because, when this suit was instituted, there was 
pending in the county court of Lancaster county against 
the estate of Mary A. Bentley the petition and claim of the 
plaintiff herein, in which she alleged substantially the 
above facts and asked that the special administrator be 
required by the court to deliver to her the trust property. 
Such proceedings were admitted by the plaintiff, but it 
appears that the claim in the county court was withdrawn 
before the trial of this cause and that action dismissed 
without prejudice. Defendants in their brief refer to the 
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facts, but do not claim that the proceedings in the county 
court constituted a bar to this action; and we are of 
opinion that such proceedings did not deprive the district 
court of jurisdiction. 

2. It is next urged that the deed from Mary A. Bentley 
to the plaintiff was void because not attested by a 
competent witness. As hereinbefore stated, the deed, when 
handed to Bentley, was not attested, but, on the suggestion 
of the grantor, he affixed his name thereto as a witness. 
The title of the defendant Jun under his subsequent deed 
is not assailed in this action, and it is unnecessary to 
discuss the competency of the grantee’s husband to attest 
the execution of the deed. The rule that as between the 
parties a deed is valid although not witnessed has been 
followed in many decisions of this court. Missouri Valley 
Land Co. v, Bushnell, 11 Neb. 192; Pearson v. Davis, 41 
Neb. 608; Holmes v. Hull, 50 Neb. 656; Prout v. Burke, 
51 Neb. 24. We shall not digress for the benefit of the 
defendants in this case. . Defendants cite Child v. Baker, 
24 Neb. 188, which, however, is not in point. The deed 
there considered was acknowledged before a notary public 
who was the purchaser and the only attesting witness. 

3. The testimony of the plaintiff’s husband was neces- 
sary to enable the plaintiff to recover. Defendants contend 
that under section 329 of the code he was an incompetent 
witness, for the reason that the special administrator was 
an adverse party within the meaning of the law. Section 
829 of the code provides: “No person having a direct 
legal interest in the result of any civil action or proceeding, 
when the adverse party is the representative of a deceased 
person, shall be permitted to testify to any transaction or 
conversation had between the deceased person and the 
witness,” etc. Plaintiff’s husband was his foster-mother’s 
sole heir, and, as such, possessed an interest contingent 
upon the probate of a will which had been offered, but not 
yet admitted to probate. Under the proposed will the 
plaintiff’s husband would have a small interest as legatee 
—$25. This amounted practically to a disinheritance. 
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But, whether his interest be that of legatee or heir, it is 
not adverse to the special administrator. Such an interest 
would be furthered by the special administrator’s success 
and dependent thereon. In Parker v. Wells, 68 Neb. 647, 
it is said: “A wife may testify in favor of her husband in 
relation to conversations and transactions * * * 
except where the result of the suit, if favorable to the 
husband, would invest her with some direct legal interest 
in the subject of the controversy.” Sce also Hagaman v. 
Estate, of Powell, ante, p. 514. The plaintiff’s success 
in this action would vest in her certain personal property 
or money in which her husband would have no direct legal 
interest, and the evidence admitted, under the circum- 
stances existing at the time of the trial, was competent, 
and the trial court properly so held. 

4, It is earnestly contended by defendants that the 
evidence fails to establish the alleged gift of the notes and 
mortgage by Mary A. Bentley to the plaintiff. The testi- 
mony of the plaintiff and her husband is to the effect that 
the notes and mortgage were given to the plaintiff, who 
took charge of the same and deposited them in a safety 
deposit vault or drawer in a local bank. This depos- 
itory was procured for the use of the plaintiff, her 
husband, and his mother. Each had a key to the same. 
There the papers remained until a short time hefore the 
plaintiff and her husband moved to Oklahoma, when they 
were taken by the plaintiff and given into the possession of 
Mary A. Bentley, with the understanding that she was to 
collect a payment which was expected soon to be made, 
and, when so paid, she was to bring it to Oklahoma and 
join the plaintiff and her husband. Defendant’s evidence 
discloses that on April 18, 1901, the notes and mortgage 
were deposited by Mary A. Bentley with a friend from 
whom the special administrator obtained them after the 
death of the said Mary A. Bentley. No written indorse- 
ments or assignment of the notes and mortgage were made. 
Such conduct between strangers would be of great weight 
in support of the theory that no gift of the securities had 
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been made and no transfer of title effected, but such con- 
duct is not unusual between members of the same family 
on friendly terms. If the gift of the land to the plaintiff 
was made as alleged we need not hold her to the same de- 
gree of proof as to the delivery of the notes and mortgage 
as otherwise we would be compelled to do. In such case 
she would be entitled to the securities as equitable owner 
in the absence of proof of an independent gift thereof to 
her by the donor. 

Defendants further argue that there is inconsistency 
in the allegations of the petition that there was a gift of 
the farm, and, later, a gift of the notes and mortgage. 
We cannot see wherein there is inconsistency in these alle- 
gations. It is true that proof of one without proof of the 
other would be sufficient to entitle the plaintiff to recover, 
but both pertain to the same matter, and evidence of one 
would not disprove or discredit the other. 

Defendants strongly contend that the evidence indicates 
that the plaintifi’s deed was a forgery, and that the 
evidence is insufficient to prove a gift of the notes and 
mortgage. Had the plaintiff’s case rested upon the testi- 
mony of the Bentleys there would be more reason for this 
contention. Even though we cannot find any inconsistency 
in their testimony and have no reason for discrediting 

*their statements, still they testified concerning matters, 
many of which rest alone within their knowledge. The 
execution of plaintiff’s deed, however, was acknowledged 
before a notary public, and if the plaintiff and her husband 
perpetrated a crime the notary was a party to it. This 
notary was a witness on the trial and related the transac- 
tion, not as it would probably be stated by a party to a 
crime, but as an ordinary honest business man would 
relate the facts of an every day occurrence. We would 
be convinced of the truthfulness of his testimony, even 
though it had not been corroborated, as it was, by two 
other disinterested witnesses. The deed having been 
acknowledged, delivery thereof was a natural sequence. 
ae plaintiff’s evidence on this point, we find 
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the testimony of many expert witnesses who testify that, 
in their opinion, the signature to the plaintiff’s deed was 
not the handwriting of Mary A. Bentley. Their evidence 
is conflicting in many details and is opposed by the 
opinions of two experts called by the plaintiff. Such 
evidence is not very satisfactory, and we cannot accept the 
opinions of these experts as against the evidence of the 
notary, the witnesses corroborating him, and the other 
facts appearing in the record “ee the allegations of 
the plaintiff’s petition. 

Upon the trial plaintiff called Sevital witnesses who 
testified to statements made by Mary A. Bentley to the 
effect that she had given her land to the plaintiff as a 
wedding present. Such evidence it is claimed by the 
defendants, was hearsay and incompetent. This opinion 
is already of considerable length, and a full discussion of 
this question is unnecessary. Such evidence was proof of 
admissions by deceased against interest and was com- 
petent. 

A careful review of the record convinces us that the 
conclusion of the trial court was right, and we recommend 
that its judgment be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing. . 
opinion, the judgment of the district court is 


AFFIRMED. 


JOHN M. SENNETT, APPELLEE, V. JAMES M. MELVILLE 
ET AL., APPELLANTS, 


Frrep May 17, 1906. No. 14,309. 


Contracts: Eviwence. To establish as a contract a proposition made by 
letter, proof of its acceptance is necessary. 


APPEAL from the district court for Custer county: 
Bruno O. HOSTETLER, JUDGE. Reversed. 
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J. 8. Kirkpatrick and G. #. Hager, for appellants. 
H. M. Sullwan, contra. @ 


EPPERSON, C. 


Plaintiff instituted this suit in the district court for 
Custer county to require the specific performance of an 
’ alleged contract for the sale to him of 80 acres of land. | 
The contract relied upon was made by correspondence 
transmitted through the mail between defendant and 
plaintiff. The first letter admitted in evidence bears date 
March 13, 1902, was written to plaintiff’s agent and had 
defendant Melvilles name signed thereto. The body 
of the letter is as follows: “Your favor of Mch. 11th 
received, contents noted. Will send deed and abstract as 
soon as I can get abstract from Broken Bow, Nebr.” There 
is no evidence as to the contents of the letter to Melville 
of date March 11, to which the above purports to be an 
answer. The initial letter of this correspondence was 
written by plaintiff to Melville, and is shown by secondary 
evidence to have contained a proposal to pay $500 for the 
land in controversy, a part in cash, and a part at some 
future time secured by mortgage. The proposition therein 
made was not accepted, nor did the plaintiff rely upon the 
same as the basis of this action. In answer to this first 
letter defendant refused the proposition therein made, 
and submitted another proposition or made some answer 
as to the nature of which no evidence was given. Follow- 
ing the letter quoted, we find the following. letter by 
defendant to plaintiff’s agent, F. D. Brown: 

“Sterling, Neb., Mch. 25, 1902. IF. D. Brown, cashier, 
Miller, Neb. Dear sir: J inclose you herewith deed and 
abstract for the N. half, S. W. 14 sec. 22-13-18. * * * 
When Mr. Sennett pays you $500, plus exchange, kindly 
deliver these papers to him, and send me draft for $500 
at Sterling, Neb. Yours very truly, J. H. Melville.” 

Secondary evidence was given showing that plaintiff 
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returned the abstract, with a letter calling defendant’s 
attention to what he supposed was a cloud upon the title 
and requested him to procure a quitclaim deed from one 
Popple to cure the defect. On April 2, 1902, defendant 
wrote the following to plaintiff’s agent: 

“Sterling, Neb., Apr. 2, 1902. S. D. Brown, Esq. Miller, 
Neb. Dear sir: Replying to your favor of Mch. 31, I 
have given the matter to my attorney, who will have 
everything fixed up as soon as possible. Yours very truly, 
J. H. Melville.” 

August 29, 1902, defendant wrote again to the agent 
saying that Popple would not give a quitclaim deed, and 
contended that the same was unnecessary, concluding his 
letter as follows: “If Mr Sennett thinks the title not good 
you had better return the deed to me, but if he wants to 
take it as it is we will return you the abstract so the deal 
can be closed at once.” 

Defendant contends that the secondary evidence above 
referred to was erroneously admitted. We cannot see that 
it is prejudicial, and therefore refrain from discussing 
that question. Such evidence as to plaintiff’s answer to 
the letter of March 25, 1902, was sufficient proof that the 
proposition therein contained was not then accepted. This 
was not prejudicial to him. 

It is also contended that the letters above quoted or 
referred to were not sufficiently identified to permit their 
admission in evidence. The proof showed that defendant 
resided at Sterling when the correspondence began; that 
the letters admitted were received in answer to letters 
written to him by plaintiff’s agent. The letters purport 
to have been written at Sterling, but the evidence does not 
show that they were posted in Sterling, nor that the letters 
they purport to answer were addressed to Sterling. There 
was no testimony given that the letters were in the hand- 
writing of defendant, nor that he either wrote, dictated or 
authorized the same. The admission of such evidence was 
objected to by the defendant, and it may be questioned 
under the rule in Gartrell v. Stafford, 12 Neb. 545, whether 


VoL. 76] JANUARY TERM, 1906. 693 


Sennett v. Melville. 


it was competent, but, even if considered as competent 
evidence, still there is a failure of proof. The proof fails 
to show that plaintiff ever accepted the proposition made 
in the letter of March 25, 1902, or in the letter of August 
29, 1902. No tender of the purchase price was made, but 
the agent to whom the deed was forwarded retained it, 
even though the defendant several times demanded its 
return. Plaintiff did have a fund on deposit, subject to 
his check, in the First Bank of Miller, of which his agent 
Brown was cashier. The bank had agreed to loan him the 
amount needed to consummate the purchase of the land, 
but he never complied with the conditions necessary to 
entitle him to the possession of the deed, nor is there proof 
that he ever indicated his intention to purchase under the 
proposition made in defendant’s letters. 

In his petition plaintiff alleged that he accepted the 
proposition made in the letter of August 29. No evidence 
was offered in support of this allegation, which was denied 
by the answer. On account of the absence of evidence as 
to the contents of the letters written by plaintiff, these 
allegations of the petition and the judgment of the trial 
court are not supported by sufficient evidence to show the 
acceptance of defendant’s offer to sell. It is a well-estab- 
lished rule that a proposition to sell real estate made by 
letter may be enforced, if accepted. Proof of the accept- 
ance is as essential as proof of the proposition. Melick v. 
Kelley, 53 Neb. 509. And at any time before its acceptance, 
no time being fixed, the proposition may be withdrawn. 

Plaintiff contends that by delivery of the deed to his 
agent Brown the title vested in plaintiff. This is somewhat 
inconsistent with the petition, wherein plaintiff prays for 
specific performance of the contract, which by this conten- 
tion he claims has been fully performed. It is true that 
‘Brown was plaintiff’s agent for the purpose of correspond- 
ing with the defendant, but the defendant, by entrusting 
to Brown the deed in controversy with the request that he 
deliver the same to the plaintiff upon the payment of the 
purchase price, thereby made Brown his agent for that 
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purpose, and Brown had no authority to deliver the deed 
to the plaintiff until the proposition was accepted and the 
purchase price in his hands with authority to pay the same 
to the defendant. 

The judgment of the trial court in favor of the plaintiff 
is not supported by the evidence, and we recommend that it 
be reversed and the cause remanded for a new trial. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause is remanded for a new trial. 

REVERSED. 


PULLMAN PALACE CAR COMPANY V. CLARKE P, Woops. 
Fitep May 17, 1906. No. 14,236. 


1. Evidence of Value: Harmiess Error. Where both competent and 
incompetent evidence is received as to the value of property, 
the latter placing the valuation no higher than the former, and 
neither is contradicted, and the value as found by the jury is 
less than that warranted by the competent testimony, the admis- 
sion of the incompetent evidence is harmless error. 


2. Harmless Error. Where a litigant relies upon the common law of 
a sister state, he is not prejudiced by the rejection of evidence 
to prove such law, where the court embodies such law in an in- 
struction to the jury as a part of the law of the case. 


3. Evidence examined, and held sufficient to sustain the verdict. 


Error to the district court for Lancaster county: 
Epwarp P, HotMgs, Jupen. Affirmed. 


F.T. Ransom and Robert Ryan, for plaintiff in error. 
8. B. Pound, contra. 
ALBERT, C. 


The plaintiff brought this action against the Pullman 
Palace Car Company to recover for the loss: of certain 
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jewelry and money, which she alleges were stolen from her 
person while asleep in a berth on one of the defendant’s 
cars in which she was traveling as a passenger in the state 
of Pennsylvania. She alleges that the loss was due to the 
negligent omission of the defendant to take due precautions 
to protect the property of its passengers from theft. The 
loss of the property and the amount of damages, if any 
loss occurred, are put in issue by the answer, which also 
contains the following allegations: “Defendant further 
alleges that the contract between the plaintiff and the 
defendant, whereby defendant was to furnish the plaintiff 
with a berth and accommodations in the car mentioned in 
the petition, was made in the state of Pennsylvania, and is 
to be construed according to the laws of that state, and 
the rights, duties and liabilities of the parties to each other 
under such contract are to be governed and determined by 
the laws of the state of Pennsylvania, and that under the 
laws of the state of Pennsylvania the defendant’s liability 
to the plaintiff for the alleged loss of her jewelry depends 
upon whether the defendant used due care and caution to 
guard against said property of plaintiff being stolen or 
lost while she occupied the said berth, and defendant 
alleges that it used due care and caution, and therefore is 
not liable to plaintiff in this action.” The jury found for: 
the plaintiff and awarded $507.15 damages. The defendant 
brings error. 

The principal question now presented is whether the 
verdict is sustained by sufficient evidence; the defendant _ 
contending that the evidence is wholly insufficient to sus- 
tain the finding that the jewelry and money were stolen 
from the plaintiff as alleged in her petition. The testimony 
of the plaintiff as to the alleged loss is to the effect that 
she and her husband were’ passengers on one of the 
defendant’s cars on the night of the alleged loss, and 
occupied the same berth. Among other articles of personal 
adornment she carried with her two solitaire diamond 
rings, the stone in one weighing 1? carats, in the other 1 
carat; a turquoise ring, with a circle of diamonds; a ring 
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set with an emerald, surrounded by a circle consisting of 
ten small diamonds, and a ring containing three large 
opals. Before retiring she placed the five rings and a $5 
bill in a small bag at the end of a long strip of chamois 
skin, which was wound around it and securely tied, and 
pinned the bag to the inside of her undervest, next to 
her person, by means of two belt pins about 23 inches 
in length. The undervest was low-cut, and the chamois- 
skin bag was pinned near the top of the vest. Over this 
vest she wore a nightgown, which was also low-cut in front 
like the undervest. She retired about 10 o’clock. Her 
husband retired about midnight. He was ill and feverish, 
and after he had been in the berth about an hour wanted 
some water, and rang the bell repeatedly for the porter, 
but could get no response. The conductor, who was 
produced as a witness on behalf of the defendant, testified 
that all the bells were in good working order, and, if 
rung, would have been heard by himself or the porter, if 
in the car. The plaintiff further testified that as her 
husband was unable to raise the conductor or porter by - 
ringing the bell, she got up, went to the end of the car, 
procured water for him there, and returned with it to the 
berth. She also testified, that, upon leaving the berth, 
‘ ghe looked up and down the aisle, that there was no person 
in sight, and that she saw no one in the aisle or in the car, 
either coming or going. When she had returned with the 
water, and again retired, the chamois-skin bag with the 
jewelry was still on her person, and the curtains of the 
berth were fastened. Her husband testified that when he 
retired, which was about midnight, there was none of the 
employees of the company in sight. He got up in the 
morning sometime before his wife, but did not touch the 
curtains at the head of the berth. The wife testified that 
when she got up, shortly afterwards, the curtains at the 
head of the bed were unbuttoned, and that the chamois- 
skin bag containing the rings and money had been removed 
from her person. She immediately reported her loss to the 
defendant’s employees, but the property was never 
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recovered. That the plaintiff had the property in her pos- 
session when she retired, that she had secured it in the 
manner stated by her in her testimony, that it was still 
on her person after procuring the water for her husband, 
that afterwards, and before she arose in the morning, it 
was removed from her person and was never recovered, 
are facts which stand uncontradicted by any direct 
evidence. Taking into account the way the property was 
carried and secured, that it was designedly removed by 
some human agency, and not lost by mere accident, is, to 
say the least, a reasonable inference. 

But the defendant contends that the plaintiff’s story of 
the loss is so improbable as to be unworthy of credit. It 
is true the plaintiff had secured her property in such a way 
as to render its removal without her knowledge extremely 
difficult, and that the thief attempting it would take great 
risk of being detected in the act. But we are not prepared 
to say that her story is so inherently improbable as to 
warrant this court in holding, as a matter of law, that it 
should be utterly disregarded. She had slept none when 
her husband retired about midnight. Owing to his illness 
she was awake for some time afterwards. The evidence 
shows that she was accustomed to travel and to sleeping 
in sleeping cars. Hence we should expect that when she 
did get to sleep on the night in question she slept soundly. 
She was a married woman, sleeping. by the side of her 
husband. Consequently it is not surprising that the slight 
touch necessary to remove the property from ler person 
failed to arouse her from her sleep. Besides, instances are 
not wanting of larceny from the person of property as 
safely secured and guarded as was this. In Pullman Palace 
Car Co. v. Hunter, 107 Ky. 519, 47 L. R. A. 286, the plain- 
tiff’s claim that three rings were stolen from her finger 
while she slept was credited. In Lewis v. New York Sleep- 
ing Car Co., 148 Mass. 267, money sewed up in the pocket 
of a vest, which had been rolled up and placed under the 
sleeper’s head, was stolen by cutting a slit in the vest and 
drawing out the purse, leaving the vest in its place. In 
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Pullman Palace Car Co. v. Martin, 95 Ga. 314, 29 L. R. 
A. 498, jewelry was stolen from a satchel which had been 
placed on the inside of the berth, while the owner slept on 
the outside. In the light of everyday experience, it would 
be rash to attempt to set a limit upon the dexterity of 
the professional thief. Counsel urge upon our attention 
the risk a thief would incur in attempting to extract the 
bag of jewelry from where the plaintiff in this case had 
placed it, but, as their opponents justly observe, if thefts 
were confined merely to cases where no risk is involved 
larceny would be a thing of the past. It is true there are 
some circumstances shown in evidence that might be held 
to discredit to some extent the testimony of the plaintiff 
and her husband. But both of them testified in open court. 
The jury had an opportunity to observe their conduct and 
demeanor on the stand, their apparent candor and fairness 
or the lack of these qualities, and in many ways were in a 
far better position than we to judge of the weight to be 
given to their account of the occurrence. With these 
advantages for weighing the evidence, they found the 
plaintiff’s' account of her loss to be true, and we do not 
think their finding in that regard should be disturbed.- 

It is also contended that the evidence is insufficient to 
sustain a finding that plaintiff’s loss was occasioned by any 
negligent act on the part of the defendant. The measure of 
defendant’s duty to the plaintiff as one of its passengers 
is to be found in the instruction hereinafter set out which 
stands as the law of this case. Tested by that instruction 
we think the evidence is sufficient to sustain a finding of 
negligence on the part of the defendant. In the first place, 
if the defendant had exercised the degree of care required 
-by that instruction it is hardly possible that the loss could 
have occurred. In the next place, the evidence of the 
plaintiff’s husband is to the effect that none of the 
employees of the defendant was in sight when he went to 
his berth at midnight. The evidence of both the plaintiff 
and her husband is that he repeatedly rang the bell, but 
obtained no response. According to the conductor’s testi- 
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mony, if the porter or himself had been in the car at the 
time they would have heard the bell. This would indicate 
that the conductor and porter were absent from the car 
when the bell was rung. The testimony of the plaintiff 
further shows that, when she got up from the berth about 
1 o’clock in the night to get water for her husband, she 
saw no one. Taking into account the testimony which we 
have just recounted, we think the jury were warranted in 
drawing the inference that the defendant failed to main- 
tain a careful and continual watch over the interior of the 
cars while the berths were occupied by sleepers. To that 
extent, under the instruction referred to, it failed of its 
duty and was negligent, and the inference that plaintiff’s 
loss was occasioned by such negligence is by no means 
unreasonable. 

‘Complaint is made that a considerable amount of the 
testimony adduced on behalf of the plaintiff as to the 
value of the stolen property was incompetent. We are 
disposed to think there is some foundation for this com- 
plaint. But along with the incompetent evidence upon this 
point is a considerable amount that is competent, and 
which does not appear to have been contradicted. The 
incompetent evidence, if anything, places a little lower 
valuation on the property than the competent, and both 
place it higher than found by the jury. That being true, 
had all the incompetent evidence been excluded, the uncon- 
tradicted evidence would still have entitled the plaintiff to 
a verdict for a larger amount than the jury awarded. We 
are able therefore to see no way in which the defendant 
was prejudiced by the reception of the incompetent 
evidence. 

The defendant offered in evidence a case decided by the 
supreme court of Pennsylvania, entitled Pullman Car Co. 
v. Gardner, 3 Penny. (Pa.) 78, and now complains that its 
offer was rejected. This evidence was offered in support of 
those allegations of the answer in regard to the laws of 
Pennsylvania, and as showing the degree of care required 
by sleeping car companies for the safety of their passengers 
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in that state. It was offered upon the theory that, as the 
loss occurred in the state of Pennsylvania, the law of that 
state, rather than of this, would govern as to the 
defendant’s liability. In the case offered in evidence the 
court, among other things, said: Conceding that the 
company is not liable in this action as an inn-keeper or 
common carrier, yet a reasonable and proper degree of care 
is imposed on the company. Whether it did exercise that 
degree of care under the circumstances was for the jury. 
The main object of taking passage in such a car is to 
permit the passenger to sleep. While in that helpless 
condition, a duty rests on the company to provide reason- 
able care and precaution against the valuables of a 
passenger being stolen from his bed or from the clothes on 
his person. This is not the case of a robbery by force and 
violence, but by stealthy larceny. Unless a watchman be 
kept constantly in view of the center aisle of the car, 
larceny from a sleeping passenger may be committed 
without the thief being detected in the act.” 

But in the case at bar the court instructed the jury as 
to the degree of care which the defendant owed to the 
plaintiff as one of its passengers, as follows: “It is the 
duty of a sleeping car company to use reasonable care to 
guard the baggage and personal effects which passengers 
have taken with them and retained in their custody in 
defendant’s sleeping cars, and if, through a failure of 
defendant company to use such care, the baggage or 
property of such passenger is stolen, without any fault or 
negligence upon such passenger’s part, then the company 
is liable therefor; and you are instructed that such reason- 
able care involves the duty on the part of the defendant 
company to maintain a careful and continual watch by a 
competent and efficient person for the safety of the baggage 
or property of its passengers while they are asleep in its 
cars at night.” No complaint is made of this instruction 
by either party, and we must therefore accept it as the law 
of this case, and are not required to express any opinion 
as to its accuracy. A comparison of this instruction with 
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the rule announced in the Pennsylvania case shows, we 
think, that quite as high a degree of care is exacted in 
that state as by the instruction which stands as the law 
of this case, and that what the defendant sought to prove 
by this evidence was given to the jury as a matter of law 
by the court. It is quite clear therefore that the defendant 
was not prejudiced by the exclusion of the evidence, and 
equally clear, we think, that, in view of the theory upon 
which the cause was submitted, the evidence was properly 
excluded. : 

The defendant also complains of the refusal of the court 
te give certain instructions tendered by it. The ground 
covered by the instructions tendered is adequately covered 
by the instructions given by the court on its own motion; 
consequently, the refusal to give those tendered was not 
error. 

We find nothing in the record that would warrant a 
reversal of the judgment in this case, and we therefore 
recommend that it be affirmed. 


DUFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 


opinion, the judgment of the district court is 
AFFIRMED. 


JAMES EK. BARNEY V. GEORGE B. LASBURY ET AL. 
Fitep May 17, 1906. No. 14,262. 


Sale of Realty: Conrracr. Where a contract for the sale of real estate 
between the owner thereof and a broker employed to sell the same 
is void because not in writing, as required by section 74, ch. 73, 
Comp. St. 1905, the broker cannot recover on a quantum meruit 
for services rendered in accordance with such contract, nor for 
the value of his time expended in that behalf. Blair. v. Austin, 
71 Neb, 401, distinguished. , 


Error to the district court for Sarpy county: ALEXAN- 
DER C, TRoUP, JUDGE, Reversed. 
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O. C. Redick, for plaintiff in error. 


" John F. Stout and W. R. Patrick, contra. 
ALBERT, C, 


This is an action on a quantum meruit to recover for 
time expended by the plaintiffs in procuring a purchaser 
for certain lands belonging to the defendant. After the 
allegations that the plaintiffs are engaged in the business 
of buying and selling lands and conductors of a general 
real estate business, and that the defendant is the owner of 
certain real estate in Sarpy county, the petition contains 
the following: “(3) That said defendant employed these 
plaintiffs to find and secure for her a purchaser for said 
land at a price fixed by said defendant. That .said plain- 
tiffs expended considerable time in finding a buyer for said 
land and on or about the 8th day of September, 1904, 
secured for said defendant a purchaser for said land at the 
price named and agreed. by said defendant and these 
plaintiffs; and said defendant entered into an agreement 
with said purchaser to sell to him the said land at the 
price named, and said purchaser paid to said defendant a 
part of said purchase price. That said purchaser was able, 
ready and willing to pay the balance of said purchase 
money upon the delivery to him of a deed conveying the 
title to said real estate as promised and agreed by said 
defendant,, but, notwithstanding the fact that said pur- 
chaser so found and secured by these plaintiffs was ready, 
able and willing to carry out his part of the contract to and 
pay to said defendant the agreed price for said land, said 
defendant has refused to carry out her part of the contract 
to convey to said purchaser the title to said above described 
real estate. (4) Said plaintiffs say that the time expended 

by them in securing for said defendant a purchaser for her 
said land, and in aiding and assisting the closing up of 
said deal was and is reasonably worth the sum of $350. 
That said defendant has refused and now refuses to pay 


VoL. 76] JANUARY TERM, 1906. 703 


Barney v. Lasbury. 


said plaintiffs for said time so expended by them in secur- 
ing for her a purchaser for said land and there is now due 
said plaintiffs from said defendant the sum of $350.” A 
demurrer to the petition was interposed, which was over- 
ruled by the court, whereupon the defendant answered, 
denying that she ever employed the plaintiff to find a 
purchaser for the land. The jury returned a verdict for 
the plaintiff, and judgment went accordingly. The defend- 
ant prosecutes error. 

We are satisfied that the demurrer should have been 
sustained. The alleged agreement was oral. Section 74, 
ch. 73, Comp. St. 1905, is as follows: “Every contract for 
the sale of lands, between the owner thereof and any broker 
or agent employed to sell the same, shall be void, unless 
the contract is in writing and subscribed by the owner of 
the land and the broker or agent, and such contract shall 
describe the land to be sold, and set forth the compensation 
to be allowed by the owner in case of sale by the broker 
or agent.” The foregoing section has been before this 
court. several times, and the uniform holding has been 
that there can be no recovery by a real estate agent or 
broker on a verbal contract for the sale of real estate. 
Allen v. Hall, 64 ‘Neb. 256; Spence v. Apley, 4 Neb. 
(Unof.) 358; Baker v. Gillan, 68 Neb. 368; Covey v. Henry, 
71 Neb. 118; Danielson v. Goebel, 71 Neb. 300. In 
Blair v. Austin, 71 Neb. 401, and Rodenbrock v. Gress, 74 
Neb. 409, a recovery in each case was sought on a quantum 
meruit for services rendered by a broker to the owner of 
real estate in procuring a purchaser therefor, and the rule 
applicable thereto is thus stated in the head-note: 
“Services as a real estate broker, rendered for the owner of 
the land without a written contract, cannot be recovered 
for as such upon a quantum meruit.” The present action, 
however, is grounded on the following, taken from the 
body of the opinion in the Blair case: 

“In this case it does not seem possible that plaintiffs 
can. have any recovery of commissions for making a sale. 
If they have incurred expenses in the transaction at 
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defendant’s request, and which have redounded to his 
benefit, they could doubtless recover for it as money laid 
out and expended for his benefit and at his request. If 
they have shown an absolute loss of time which could and 
would have been valuably employed, except for its use 
at defendant’s request upon his employment, they could 
probably recover for that as time devoted to defendant’s 
profit at his request, but for services as a broker in 
Selling land, reckoned in percentage as commission, a 
written contract seems to be necessary under this statute.” 

The plaintiffs contend that, while the rule embodied in 
the head-note to that case would prevent a recovery for the 
reasonable value of their services as real estate brokers, 
the language taken from the body of the opinion authorizes 
a recovery for time expended for the defendant in their 
efforts to bring about a sale. In other words, that, while 
the express contract between themselves and the defendant 
is void under the statute, she is liable on an implied under- 
taking to pay them the reasonable value of the time they 
expended in her behalf in their efforts to find a purchaser 
for the land. This confention, we think, cannot be sus- 
tained. The object of the statute in question is well 
known, and is thus set forth in Covey v. Henry, supra: 

“The reasons which impelled the legislature to pass that 
act are well known to the courts and the profession gen- 
erally. Innumerable suits were being instituted, from tire 
to time by agents and brokers, after the owners of land had 
sold the same, claiming a commission, on the ground that 
they had been instrumental in securing the purchaser; 
and, in many cases, owners of land were compelled to pay 
double commission on account of such claims. In order to 
prevent such disputes and protect property owners under 
just such cases as the one we are now considering, the 
legislature passed the act.” 

The fact that the statute requires the compensation to be 
set forth in the written contract is significant, and shows 
that the legislature had no intention of allowing a recovery 
on an implied contract. Nor do the plaintiffs escape the 
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statute by seeking to recover for the reasonable value of 
the time expended instead of the reasonable value of their 
services as real estate brokers. The value of their time, of 
necessity, would be measured by the value of the services 
that could be rendered within that time by an ordinary 
person engaged in the same business. Hence, in whatever 
language the cause of action may be couched, for all 
practical purposes it is an action for compensation for 
services rendered as real estate brokers, and comes within 
the rule announced in the head-note to Blair v. Ausiin, 
supra. 

This conclusion in nowise conflicts with the quotation 
hereinbefore taken from the body of the opinion in that 
case. What is there meant is not that there could be a 
recovery for the loss of time expended in attempting to 
carry out the verbal contract by the broker, but that there 
might be a recovery for the time or money expended in 
accordance with specific directions of the owner of the 
land, as, for example, where the owner of the land specific- 
ally requests the broker to procure an abstract, advertise 
the land for sale, show it to a prospective purchaser, or the 
like. There is no doubt a recovery could be had for the 
time and money expended in carrying out such specific 
directions. But to hold that there could be a recovery 
for the time expended by the broker, generally, in attempt- 
ing to bring about a sale of real estate in pursuance of a 
verbal contract between himself and the owner, would be 
to open the door to the very abuses the statute was enacted 
to prevent, and defeat its manifest purpose. Besides, in 
this case it is not claimed that the plaintiffs ever made any 
contract with the defendant in person. Their claim is 
that they were employed by a relative of the defendant, 
who appears to have had charge of the land, collecting the 
rents and so forth, and who was authorized to procure a 
purchaser and negotiate for a sale thereof on behalf of the 
defendant. His authority in the premises was in writing 
in the form of letters which he received from the defendant, 
and which the plaintiffs themselves introduced in evidence. 

48 
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There is nothing in the entire correspondence which could 
‘be construed into authority to this person to employ sub- 
agents to procure a purchaser for the land. On the 
contrary, in one letter the defendant expressly states that 
she wants nothing to do with real estate agents. This 
phase of the case is slighted in the brief, and a reference 
to it is made here only because of the recommendation 
which we intend to make. The petition fails to state a 
cause of action. The evidence wholly fails to show that the 
plaintiffs were ever employed by the defendant, or by any 
one authorized to act for her in the premises. 

For these reasons, it is reeommended that the judgment 
of the district court be reversed and the cause remanded. 


DurFig and Jackson, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed 
and the cause remanded. 

REVERSED. 


JOSEPH HAUBER V. WILLIAM LEIBOLD. 
Frep May 17, 1906. No. 14,352. 


1, Instructions. A party is entitled to have the jury instructed with 
reference to his theory of the case, when such theory is presented 
and supported by competent evidence 


2. Contracts: Compererency. In order to make a valid contract the 
minds of the parties must meet; and if one mind is so weak, 
unsound or diseased that the party is incapable of understanding 
the nature and quality of the act to be performed, or its conse- 
quences, he is incompetent to make a valid contract, whether 
such state of his mind be the result of sickness, accident or vol- 
untary intoxication. Johnson v. Harmon, 94 U, 8. 371. 


Error to the district court for Otoe county: PaAuL 
JESSEN, JUDGE, Reversed. 
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W. F. Moran and A. P. Moran, for plaintiff in error. 
John C. Watson and L. F. Jackson, contra. 


ALBERT, C. 


*eThis action was brought to recover damages for breach 
of an alleged contract not to engage in business as a baker 
or confectioner in Nebraska City. The petition upon 
which the cause was tried alleges, in substance, that the 
plaintiff and defendant for a number of years had been 
associated together as partners under the firm name of 
Hauber & Leibold, and engaged in the bakery and confec- 
tionery business in that city, owning the stock in trade, 
fixtures and certain real estate; that on or about the 
5th day of October, 1901, they entered into a contract in 
writing, whereby the defendant, for and in consideration 
of the sum of $5,000 to be paid to him by the plaintiff, 
agreed to sell and convey his entire undivided interest in 
the firm and firm property, including the good-will belong- 
ing to the said business, to the plaintiff, and as a further 
consideration for the $5,000 undertook and agreed that 
he would not, at any time, either as owner or employee, 
“set up, exercise or carry on the said trade or business of 
‘baker or confectioner within the said city of Nebraska 
City, or engage in opposition to the trade or business here- 
after to be carried on by William Leibold, nor do anything 
’ to the prejudice thereof, so long as the said William 
Leibold is engaged in the bakery business for himself,” and 
that for any violation of the stipulation against engaging 
in said business the defendant by the terms of said contract 
undertook to pay the sum of $2,000 as liquidated damages. 
The petition also charges certain acts on the part of the 
defendant constituting a breach of said stipulation and 
consequent damage to the plaintiff. 

The trial court in its charge to the jury, after stating 
the material allegations of the petition, instructed the jury 
with reference to the subsequent pleadings, giving the 
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substance thereof, as follows: “Instruction No. 1. Para- 
graph 2. “To this petition the defendant answers, in 
substance, by first denying each and every allegation 
contained in said petition. Defendant, further answering, 
says that the pretended agreement set out in plaintiff’s 
petition was not the real dissolution agreement between 
him and the plaintiff, but that the contract set out in plain- 
tiff’s petition was made and executed several days after the 
real dissolution took place, and the $5,000 mentioned in 
said agreement was the agreed consideration for the actual 
‘property transferred by the defendant to the plaintiff, 
and no part thereof was received by this defendant in 
consideration of his: not engaging in the bakery business, 
nor did he in the original dissolution agreement ever agree 
or promise not to reengage in said bakery business. 

Defendant, further answering, says that, in order to 
cheat, wrong and defraud this defendant, the plaintiff 
wrongfully destroyed or secreted the original agreement of 
dissolution, and several days thereafter, and while this 
defendant was so intoxicated as not to be able to compre- 
hend the nature of the business he was transacting, and 
through and by force of reason, threats and duress prac- 
ticed upon this defendant, this defendant was forced to 
and did sign the alleged agreement set out in plaintiff’s 
petition, and that there was no consideration whatever 
received by this defendant or paid by the plaintiff for the 
contract or’ agreement set out in plaintiff’s petition. 
Defendant, further answering, says that the plaintiff’s 
business has not in any manner been injured by reason of 
his engaging in the bakery business, and that the plaintiff 
has not been in any manner damaged thereby, and 
defendant prays that he may be dismissed from this action 
and recover his costs herein expended. 

“Paragraph 3. To this answer the plaintiff has filed a a 
general denial for reply.” 

Evidence was adduced on the part of the defendant 
tending to establish both affirmative defenses, namely: (1) 
That the contract in suit was made after the parties had 
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entered into a contract in writing in substantially the 
same terms, save that the original contract contained no 
stipulation against the defendant engaging in said busi- 
ness, and that there was no consideration for the second 
contract containing such provision; and (2) that at the 
time the contract in suit was made the defendant, owing to 
intoxication, lacked capacity to make a binding contract. 

The following taken from the charge to the jury shows 
the theory upon which the trial court submitted the case: 

“Instruction No. 8. The burden of proof is on the 
plaintiff in this case, and before he can recover he must 
prove by a preponderance of the evidence the following 
propositions: (1) That the alleged contract set up in his 
petition was signed at or about the time therein mentioned. 
(2) That a part of the $5,000 given by plaintiff to the 
defendant was in consideration of defendant not again 
engaging in the bakery business in Nebraska City while the 
plaintiff was engaged in that business. (3) That defend- 
ant has engaged in the bakery business again in 
competition with plaintiff. (4) That plaintiff has been 
damaged in his business by reason of defendant engaging 
in the bakery business. (5) The amount of damages that 
plaintiff has sustained, if any. 

“Instruction No. 4. If you believe the plaintiff has 
established each and all of the issues mentioned in the 
preceding instruction by a preponderance of the evidence, 
then before the defendant can avoid a judgment against 
him he must show by a preponderance of the evidence that 
said contract was signed by the defendant at a time when 
he was so intoxicated that he did not have sufficient mental 
ability to understand the nature of the contract he was 
entering into.” 

The defendant tendered, but the court refused to give, 
the following instruction: “You are instructed that one of 
the issues in this case is the consideration of the contract 
sued on in this case. You are instructed in this connection 
that if you find from the evidence that $5,000 was the 
purchase price of defendant’s interest in the partnership 
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property, and that such sale was actual, agreed on and 
reduced to writing, and that said contract contained no 
inhibition against the defendant engaging in business in 
Nebraska City, Nebraska, and that there was no further 
consideration for the contract sued on in this case, and in 
case you so find from the evidence, you will return a 
verdict for the defendant.” There was a verdict for the 
plaintiff and judgment went accordingly. The defendant 
brings error. 

It is now contended that the court erred in refusing to 
give the instruction hereinbefore set out tendered by the 
defendant. We are of the opinion that this contention is 
well founded. The instruction tendered covers one theory 
of the defense, namely, that the contract in suit was made 
after the parties had already bound themselves by a valid 
contract in writing, and in substantially the same terms, 
save the stipulation against engaging in the same business 
in Nebraska City, and without any new or additional 
consideration for such stipulation. If this theory be estab- 
lished, and as before stated there is evidence tending to 
support it, the stipulation is without consideration and the 
defendant is not bound by it. It is well settled that a 
party to an action is entitled to have the jury instructed , 
with reference to his theory of the case, when such theory 
is presented and supported by competent evidence. Boice 
v. Palmer, 55 Neb. 389, and authorities cited. It is the 
duty of the trial court to instruct the jury as to the issues. 
Sanford v. Craig, 52 Neb. 483; Kyd v. Cook, 56 Neb. 71, 
Ti Am. St. Rep. 661, and cases cited. The instructions 
hereinbefore set out are the only ones whereby the court 
undertook to state the issues and cover the theories of 
the respective parties, and it does not seem that they cover 
the defendant’s theory of a want of consideration for the 
stipulation in question. We do not overlook the second 
paragraph of instruction No. 3, requiring the plaintiff to 
show by a preponderance of the evidence “that a part of the 
$5,000 given by plaintiff to defendant was in consideration 
of defendant not again engaging in the bakery business,” 
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but that, in our opinion, does not cover the ground. In the 
first place, it is not clear whether it refers to the contract 
in suit, or to what the defendant claims. was the original 
and only valid contract between himself and the plaintiff. 
But in either case, the language could easily be construed 
by the jury as a license to interpret the contract, to place 
their own construction upon it, or to look beyond the 
writing and determine from facts and circumstances 
aliunde whether the defendant was bound to refrain from 
engaging in business in competition with the plaintiff. 
But, however this language of the court may have been 
construed by the jury, or for whatever purpose it was used 
by the court, it cannot be said to be a clear presentation of 
_ the defendant’s theory of a want of consideration, and the 
instruction tendered covering that theory should have been 
given. . 
Complaint is made that the instruction as to the degree 
of drunkenness the defendant was required to prove to 
establish the defense of intoxication is too favorable to the 
plaintiff. We are inclined to think there is some ground 
for this complaint. The word “idiotic” used in this 
instruction is very elastic. According to Webster an idiot 
is a natural fool, or fool from his birth; a human being in 
form, but destitute of reason or the ordinary intellectual 
powers of man; a foolish person; one unwise. Bouvier 
says that idiocy is that condition of mind in which the 
reflective, or all, or a part, of the affected powers are either 
wanting or are manifested to the least possible extent. In 
Owings’ Case, 1 Bland (Md.), 370, 17 Am. Dec. 3811, it is 
defined as that condition in which a human creature has 
never had from birth any, or the least glimmering of 
reason, and is utterly destitute of all intellectual faculties 
in which man in general is so eminently and peculiarly 
distinguished. In Clark v. Robinson, 88 Ill. 498, the court, 
citing 1 Blackstone, Commentaries (Chitty’s ed), *302, 
*304, said: “An idiot, or natural fool, is one that hath had 
no understanding from his nativity; and therefore is by 
law presumed never likely to obtain any, * * * A man 
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ig not an idiot if he have any glimmering of reason, so. 
that he can tell his parents, his age, or the like common 
matters.” In Bicknell v. Spear, 77 N. Y. Supp. 920, the 
court defined an idiot as one having no power of mind 
whatever. Taking into account the connection in which 
the word idiotic is used in the instruction, and the various 
definitions thereof by eminent authorities, there is danger 
that the jury construed the instruction as imposing a 
greater burden upon the defendant than is warranted. 

The courts are not quite in accord as to the degree of 

drunkenness that will incapacitate a person to bind himself 
_ by contract. The authorities are reviewed at some length 
in Wright v. Walker, 127 Ala. 557, 54 L. R. A. 440, the 
latter being copiously annotated. Of the numerous cases 
there cited Johnson v. Harmon, 94 U. S. 371, 24 L. ed. 
271, states the rule which best commends itself to our 
judgment. It is as follows: 
- “Both minds must meet in such a transaction; and if one 
is so weak, unsound, and diseased that the party is 
incapable of understanding the nature and quality of the 
act to be performed, or its consequences, he is incompetent 
to assent to the terms and conditions of the instrument, 
whether that state of his mind was produced by mental or 
physical disease, and whether it resulted from ordinary 
sickness, or from accident, or from debauchery, or from 
habitual and protracted intemperance.” 

Measured by the foregoing rule the instruction in ques- 
tion is too favorable to the party seeking to enforce the 
contract. Whether the defendant is in a position to avail 
himself of the defense of intoxication as an independent 
defense is not raised, and for that reason is not considered. 

For the reasons hereinbefore pointed out, it is recom- 
mended that the judgment of the district court be 
reversed and the cause remanded for further proceedings 
according to law. 


DUFFIE and JACKSON, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings according to 


law. 
REVERSED. 


VAN Dorn IRON WorKS COMPANY, APPELLEE, V. STATE 
OF NEBRASKA, APPELLANT. 


FILED MAy 17, 1906. No. 14,609. 


Contracts: Vatipiry. An appropriation by the legislature of $80,000 
for “240 steel cells and sewerage” for the penitentiary does not 
necessarily require that sewerage must be put in all cells con- 
tracted for, but leaves a discretion in the board of public lands 
and buildings so that a contract to construct the 240 cells will not 
be held void because it provides that six of such cells may be 
without sewerage. 


APPEAL from the district court for Lancaster county: 
EpWarpD P. HOLMES, JUDGE. Affirmed. 


Norris Brown, Attorney General, and W. T. Thompson, 
for appellant. 


O. B. Polk, contra. 


ALBERT, C. 


The petition filed by the plaintiff below (the appellee) is 
based on the following state of facts: By an act making 
appropriations for the current expenses of the state for the 
years ending March 31, 1904, and March 31, 1905, approved 
April 11, 1908, there were included certain items for 
the penitentiary, among which are the following: “For 
240 steel cells and sewerage $80,000.” Laws 1903, ch. 160, 
p. 718. In pursuance of this appropriation, the board of 
public lands and buildings decided to construct 156 cells 
in the state penitentiary, and, after due notice to bidders, 
awarded the contract for the construction of such cells. 
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to the plaintiff. The cells were constructed and accepted 
by the board of public lands and buildings, but the auditor 
rejected the claim for final payment under the contracts 
on the ground that the appropriation called for 240 cells, 
while the contract had been awarded for but 156. There- 
upon the board decided to construct the remaining 84 cells, 
and, after due notice to bidders, awarded the contract 
therefor to the plaintiff, who undertook to construct the 
84 cells for $9,982. It appears from the argument that his 
bid was placed at that figure because that was all that 
remained of the appropriation, and he felt compelled to 
make some sacrifice in order to obtain payment of the 
balance due on his original contract. The 156 cells were 
placed in two tiers of 78 cells each. Of the 84 cells 
contemplated by the contract, 78 were to constitute a third 
tier. The remaining six were not really required and no 
precise location was provided for them. They were desig- 
nated as “female and juvenile cells.” 

The second contract contains the following provision: 
“Bach of the cells in the third story to have one standard 
improved cast iron enameled flush rim prison closet placed 
underneath th~ nitch in utility corridor and connected 
with heavy cast iron enamel trap. The trap is to be 
connected with a section of 4 inch soil pipe stack extending 
from the floor to the ceiling of the cell, all connections to 
be made with sanitary tees, all traps to be vented from 

‘the crown with 2 inch vents.” The foregoing provision, 
it will be observed, relates to the third story, that is, the 
third tier of cells, and does not include the six “female and 
juvenile cells.” With respect to the latter, the contract 
contains this provision: “The six additional cells for 
juveniles or females will be of the same size as the other 
cells and constructed in the same manner, except with the 
entire fronts to be grating, the doors to be swung on 6 
inch steel hinges and locked with four tumbler spring lock 
attached to swing bar, which will cover the entire front 
door and lock with spring lock.” The contract also 
contains this provision: “The contractor will give his 
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personal superintendence to the work or have a representa- 
tive to receive instructions, shall furnish all materials and 
labor, including heating, transportation, scaffolding, appa- 
ratus and utensils necessary to complete the work accord- 
ing to the true intent and meaning of the drawings and 
specifications, of which intent and meaning the architect 
shall be the sole interpreter, and his ruling shall be final 
and binding upon the parties to the contract.” 

The plaintiff constructed the 84 cells, which were 
approved by the state architect, as shown by the following 
communication addressed by him to the board of public 
lands and buildings: ‘Lincoln, Neb., Dec. 17, 1904. To 
the Hon. Board of Public Lands and Buildings. Gentle- 
men: I have examined the third tier of steel cells also the 
six juvenile cells at the state penitentiary and find the 
material and labor in accordance to the plans and specifi- 
cations. Under head of ‘Note Particulars’ (see specifica- 
tions) the plumbing is noted to apply to the third tier 
only. Yours respectfully, Jas. Tyler, Jr., State Architect.” 

In addition to the foregoing facts, the petition also 
contains the following allegations: “(7) That the plaintiff 
herein constructed said cells (the 84 cells) in conformity 
with the specifications of said state architect in all things. 
That plaintiff did not place any plumbing in the six 
juvenile or female cells contained in said specifications nor 
_ did plaintiff connect said cells with the sewerage system, 
but it was not contemplated by the parties to said contract 
that plumbing should be placed in such cells. (8) That 
after the completion of said contract as herein alleged, 
to wit, on the 17th day of December, 1904, the said state 
architect, James Tyler, Jr., who by said contract was made 
the sole judge of said work, duly approved the same, a copy 
of said approval is hereto attached marked exhibit ‘D’ 
and made a part hereof. (9) That the state of Nebraska, 
on said last named contract, has paid the sum of $6,654, 
leaving a balance due on said contract of $3,328. (10) 
That on or about the day of February, 1905, the 
plaintiff herein filed with the secretary of state its claim 
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in triplicate vouchers as required by said secretary of state, 
and the same was submitted to the auditor of public 
accounts for the allowance thereof and for a warrant of 
said sum of $3,828. (11) That upon the 4th day of 
September, 1905, the board of public lands and buildings 
approved said voucher, and ordered the auditor of public 
accounts to draw his warrant for said sum of $3,328 in 
payment of said claim. (12) That on the 26th day of Sep- 
tember, 1905, the said auditor of public accounts refused 
to draw a warrant for said claim, and indorsed his reasons 
for said refusal upon said voucher as follows: ‘Warrant 
not drawn for reason it appears that work was not com- 
pleted within the terms of the appropriation.’ ” 

A general demurrer to the petition was interposed and 
overruled. The state elected to stand on its demurrer, and 
judgment went accordingly. The state appeals. 

The contention of the state is thus epitomized in its brief 
filed in this court: “The auditor of public accounts cannot 
be compelled to issue to a contractor a warrant to pay a 
claim for a public improvement constructed in a manner 
at variance with the statute making the appropriation 
against which claimant’s voucher is drawn. * * * 
The appropriation was made for steel cells and sewerage. 
These two matters were not left to the discretion of the 
officers. Ifthe board had authority or discretion in other 
matters, this power did not extend to the sewerage settled 
by the legislative enactment.” This contention is based on 
the fact that the six “female or juvenile” cells were not 
connected with the sewerage system, which fact affirma- 
tively appears from the seventh paragraph of the petition 
included in the quotation therefrom, supra. Running 
through the entire argument is the assumption that the 
legislative language, “For 240 steel cells and sewerage,” 
should be interpreted as though it read “For 240 steel 
cells, and sewerage for each of such cells.” We know of 
no good reason for placing that interpretation on the 
language of the appropriation. On the contrary we think 
it is fair to presume that the legislature intended to allow 
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the board of public lands and buildings a reasonable 
discretion in the expenditure of the fund, and not to 
bind it down by unnecessary and vexatious details. The 
general terms in which the appropriation was made 
justifies this presumption, and the facts disclosed by the 
record show the wisdom of avoiding unnecessary de- 
tails. The six cells were not -actually needed, and 
may not be needed for some time. No location was 
provided for them. To hold that the board of public 
lands and buildings was bound to provide sewerage that 
was not required in order to get cells and sewerage that 
were required would impute a lack of foresight and sound 
judgment to the legislature, which is by no means war- 
ranted by the language employed in making the appropria- 
tion. So far as the contract itself is concerned, we have set 
out that portion which relates to sewerage and the six cells 
in question. Standing alone it might admit of some doubt 
whether it contemplates that the six cells shall be con- 
nected with a system of sewerage. But the agents of the 
state who executed the contract on its behalf, and the state 
architect who, by the terms of the contract, is made the 
final arbiter as to the interpretation to be placed on the 
plans and specifications, held that sewerage for such cells 
was not contemplated by the contract. Since the contract 
admits of that construction, we feel bound by it in view of 
all the circumstances. 

It is recommended that the judgment of the district 
court be affirmed. 


DUFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing, 
opinion, the judgment of the district court is 


AFFIRMED. 
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Ciry oF SoUTH OMAHA Y. OMAHA BRIDGE & TERMINAL 
RAILWAY COMPANY, 


Firep May 17, 1906. No. 14,064. 


Eminent Domain. Under the provisions of the charter of South 
Omaha in force in 1901, that city was entitled to at least nominal 
damages in an action by a railway corporation to condemn a 
right of way over portions of its streets and alleys. 


Error to the district court for Douglas county: WILLIS 
G. SEARS, JuDGE. Reversed. 


W. C. Lambert, for plaintiff in error. 
William Baird & Sons, contra. 


JACKSON, C. 


The defendant, a railway corporation, being unable to 
agree with the city council of the plaintiff as to terms 
and conditions upon which it might construct its roadbed 
across certain streets and through an alley in the city, 
proceeded under the provisions of section 83, ch. 16, Comp. 
St. 1901, to condemn a right of way. This section 
provides: “If it shall be necessary, in the location of any 
part of any railroad, to occupy any road, street, alley, or 
public way or ground of any kind, or any part thereof, 
it shall be competent for the municipal or other corpora- 
tion, or public officer or public authorities, owning or 
having charge thereof, and the railroad company, to agree 
upon the manner, and upon the terms, and conditions 

.upon which the same may be used or occupied; and if 
said parties shall be unable to agree thereon and it shall 
be necessary, in the judgment of the directors of such rail- 
road company, to use or occupy such road, street, alley, 
or other publiv way or ground, such company may appro- 
priate so much of the same as may be necessary for the pur- 
poses of such road, in the same manner and upon the same 
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terms as is provided for the appropriation of the property - 
of individuals by the eighty-first section of this chapter.” 
The real estate of private persons is acquired for right of 
way purposes by condemnation in this state in a proceed- 
ing before the judge of the county court, who appoints a 
jury to assess damages sustained by landowners. Upon the 
application of the defendant a jury was appointed, who 
viewed the premises and awarded damages to the plaintiff 
to the amount of $3. The city appealed to the district 
court, where issues were joined and the trial resulted in a 
directed verdict for the defendant. The city prosecutes 
error. , 
The plaintiff claims substantial damages, while the 
-defendant insists that the judgment of the trial court 
should be affirmed, on the theory that the city could not 
sustain damages by reason of the location of its right of 
way across streets and alleys. The authorities are quite 
uniform that the appropriation of a street by a railway 
company for the purpose of laying its track is not a perver- 
sion from its original purpose, so long as it does not 
-interfere with the use of the street or alley by the public 
as a highway. This rule, however, is not to be taken as 
authority for a railway corporation to appropriate streets 
and alleys for the purpose of laying its tracks. The right 
to authorize such appropriation is vested in the legislature, 
‘ and legislative authority is necessary to warrant such use 
and occupation. Atchison Street R. Co. v. Missouri P. R. 
Co., 31 Kan. 660, 6 Am. & Eng. Ency. Law (1st ed.), 534. 
The power to authorize such use may be delegated to 
municipal authority, and, as will be seen by the provisions 
of the statute quoted, has been expressly delegated in this 
state.’ The statute contemplates that a railroad seeking to 
occupy a street or alley for right of way purposes, should 
first apply to the proper municipal officers and if possible 
agree upon the terms and conditions upon which the 
streets may be occupied, and if they are unable to agree 
the company may proceed by condemnation, in the same 
manner and upon the same terms as is provided for the 
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appropriation of the property of individuals. The 
property of individuals may not be taken by a railway 
corporation without compensation for the impairment of 
property rights. 

The contention of the defendant is necessarily based 
upon the conclusion that the plaintiff has no property 
right in its streets and alleys, and therefore is not entitled 
to compensation; that a municipality holds the title to 
streets and alleys in trust for the purpose for which they 
were dedicated, and such was the holding of this court in 
Jaynes v. Omaha Street RK. Co., 53 Neb. 631. Our holding in 
that case was in accord with the great weight of authority, 
but we do not regard it as conclusive of the question here 
involved, because, notwithstanding that rule, it is compe- 
tent for the legislature to fix, by the charter of a city, the 
status of its streets and alleys. Section 104, art. I, ch. 14, 
Comp. St. 1905, provides the method of platting cities and 
villages. By section 106 of that chapter it is provided that 
the acknowledgment and recording of the plat is equivalent 
to a deed in fee simple of such portions of the premises 
platted as are in such plat set apart for streets and other 
public use. In Lindsay v. City of Omaha, 30 Neb. 512, 
it was held, under the provisions of the charter of that city, 
that upon the vacation of any street the title to the portion 
so vacated remained in the city, and might be sold and 
conveyed and the proceeds of the sale converted into the 
city treasury. One of the provisions of the charter of 
South Omaha, in force at the time the condemnation 
proceedings were instituted, was: “That no street or part 
thereof shall be ordered vacated by the mayor and council 
except upon the following conditions, to wit: First, that 
the value of the ground so vacated shall be first determined 
by the valuation of three disinterested freeholders, who 
shall be appointed by the mayor and confirmed by a 
majority vote of all the members elected to the council and 
they, after being duly sworn to perform the duties of their 
appointment with fidelity and impartiality, shall value the 
property so to be vacated by taking into consideration the 
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fair market value of the lot or lots abutting on that part of 
the street to be vacated. Second, the owner or owners of 
the lot or lots abutting such portion of the street to be 
vacated shall, before the order of vacation is passed, pay 
into the city treasury the amount so determined by said 
appraisers, as the value of said property, and thereupon 
the mayor of said city shall be authorized to make a deed 
to the purchaser for that portion of the street so vacated.” 
That the legislature might vest this right in a municipality 
of the state is without question. The plaintiff’s right, 
under its charter, to vacate its streets, and upon such 
vacation to receive payment for any portion of the street 
vacated, was a valuable right and was involved in the 
condemnation proceedings. We are convinced, therefore, 
in view of the provisions of the charter of the plaintiff, 
.that it was entitled to at least nominal damages, and that 
the judgment of the district court, withdrawing from the 
jury all question of damages, was erroneous. 

We recommend that the judgment of the district court 
be reversed and the cause remanded for further pro- 
ceedings. 


DUFFIE and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for further proceedings. 


REVERSED. 


CHICAGO, BURLINGTON & QUINCY RAlWAY COMPANY ¥. 
JOHN H. SLATTERY. : 


Firep May 17, 1906. No. 14,325. 


“ Carriers: Care or Stock. The provisions of sections 4386 and 4387. 
Revised Statutes of the United States, do not relieve a railway. 
company engaged in conveying animals from one state to another 
from liability for damages arising through the failure to properly 
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care for, feed and water animals in their charge, the transpor- 
tation of which is delayed through an act of God. 


2. 


: LiaBitrry. A common carrier of live stock is generally an 
insurer of their safe delivery to the consignee against loss or 
damage. 


3. : Evipence. The delivery of animals to a carrier in good 
order and their arrival at the place of destination in bad order 
makes a prima facie case against the carrier, end it devolves upon 
the carrier to show that the loss or damage resulted from some 


cause which would exempt it from liability. 
4, 


: Dutms. A cause for unavoidable delay in shipment af- 
fords no excuse for a failure to exercise that degree of care 
required of a common carrier in the transportation of stock. 


6. Shipping Contract. A common carrier is not relieved from its 
responsibility to care for animals entrusted to it for transporta- 
tion by reason of the express terms of a written contract, whereby 
the shipper agreed to accompany the stock, where the company, 
with knowledge of the failure on the part of the shipper to accom- 
_ pany the stock, proceeds under the shipping contract. 


Error to the district court for Hall county: JAMES N. 
PavL, Jupen, Affirmed. 


J. W. Deweese and Frank H. Bishop, for plaintiff in 
error. 


Ashton & Mayer, contra. 


JACKSON, C. 


The plaintiff charges in his petition that on May 29, 
1903, he delivered to the defendant 20 horses to be conveyed 
from South Omaha, Nebraska, to East St. Louis, Illinois; 
that the horses were not delivered to him at the destination 
until June 3, 1903, but were delayed in course of shipment 
almost four days longer than the time regularly required 
for transportation between those points; that they were 
not properly handled and cared for during any part of the 
time within which they were under the care of the defend- 
ant, and were for a period of over 56 hours without food 
and water, and exposed continuously to the sun and rain, 
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and when they were delivered they were sick, gaunt and 
bruised, as a result of the ill treatment complained of, and 
that from the effects of such treatment two of the horses 
died, and that the plaintiff sustained damages. The defend- 
ant admits the shipment, and avers it was by virtue of a 
written contract entered into at the time the shipment was 
agreed upon; that the stock was shipped and delivered to 
the consignee at the destination named, without any 
failure or neglect on its part; that, as a part of the consid- 
eration, the plaintiff agreed to accompany the same in 
order to look after and care for the comfort and necessities 
of the stock while en route, and that he would give the 
stock proper and reasonable attention while in transit for 
the purpose of feeding and unloading, when necessary; 
that, in violation of the contract, the plaintiff did not 
accompany the shipment, although free transportation was 
provided and he was furnished with every facility for so 
doing. As a further defense, it was answered that, by 
reason of an unprecedented flood that was then prevailing 
along its line of road, it was unable to transport the stock 
by the usual route of travel, but was obliged to divert the 
shipment to another route, and that there was no unnetes- 
sary delay or neglect of duty on tlre part of the defendant ; 
that if the stock sustained any injury by reason of im- 
proper attention it was due to the neglect of the plaintiff, 
who failed to accompany the shipment. In reply, the 
plaintiff denied that the horses were injured through any 
fault or negligence on his part, and alleged that the con- 
signment was accepted and forwarded by the defendant 
with knowledge on its part that no one would accompany 
the stock. The plaintiff had judgment in the trial court, 
and the defendant seeks a reversal. 

The testimony on behalf of the plaintiff tends to prove 
that on the 28th day of May, 1903, he came into the city of 
South Omaha over the Union Pacific Railroad, with this 
car-load of horses, and that they were there delivered to the 
Union Stock Yards Company. He applied to the live stock 
agent of the defendant company to have the horses shipped 
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out over the defendant’s line to East St. Louis, and 
informed the defendant’s agent that he was going out that 
evening on the passenger train to St. Louis; that he signed 
a contract in blank, and also a shipping order to the Union 
Stock Yards Company, and thereupon left for St. Louis; 
that the horses were delivered to him in St. Louis on the 
afternoon of June 3 in a gaunt and damaged condition, 
some of them suffering from pneumonia, from the effects 
of which one died in two or three days, and another some 
weeks thereafter; that on the route covered by the ship- 
ment there were facilities for unloading and feeding stock 
at Creston, Iowa, St. Joseph, Missouri, and other points. 
On behalf of the defendant the evidence discloses a condi- 
tion arising from an unusual storm and flood, sufficient, 
without question, to excuse the delay; that the shipment 
arrived at Monroe, Missouri, on the morning of June 1, 
where the horses were unloaded, fed, watered and cared 
for until the next day at 9 o’clock P. M., when they were 
reloaded and forwarded to St. Louis. The contract set 
out in the company’s answer was put in evidence and 
contains this condition: “In consideration for free trans- 
portation for one person, designated by the first party 
(plaintiff), hereby given by said railway company, such 
person to accompany the stock, it is agreed that the said 
cars, and the said animals contained therein, are and shall 
be in the sole charge of such person, for the purpose of 
attention to and care of said animals, and that the said 
railway company shall not be responsible for such atten- 
tion and care * * * It is agreed that the said 
animals are to be loaded, unloaded, watered and fed by the 
owner or his agents in charge.” The evidence also 
discloses that the shipping contract was delivered to the 
conductor in charge of the train at the city of South 
Omaha, and when he discovered that no person was aboard 
in charge of the stock he returned the contract to the 
company’s agent, who forwarded it by mail, addressed to 
the plaintiff at East St. Louis, Illinois, where it was 
received by him. There is no evidence as to whether the 
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stock was at any time unloaded, fed and watered, between 
the time it left South Omaha on May 29 and the time it 
was unloaded at Monroe, Missouri. 

On behalf of the railroad company it is claimed that the 
transaction was an interstate shipment and governed by 
federal statute. Section 4886 of the Revised Statutes of 
the United States provides: ‘No railroad company within 
the United States whose road forms any part of a line of 
road over which cattle, sheep, swine or other animals are 
conveyed from one state to another, * * * shall con- 
fine the same in cars * * * for a longer period than 
twenty-eight consecutive hours without unloading the same 
for rest, water, and feeding, for a period of at least five 
consecutive hours, unless prevented from so unloading by 
storm or other accidental causes.” By section 4387 it is 
provided: “Animals -so unloaded shall be properly fed 
and watered during such rest by the owner or person 
having the custody thereof, or in case of his default in so 
doing, then by the railroad company * * *  transport- 
ing the same at the expense of the owner or person in 
custody thereof; and such company, owners, or masters 
shall in such case have a lien upon such animals for food, 
care, and custody furnished, and shall not be liable for 
any detention of such animals.” The statute also provides 
a penalty for the violation of these provisions. We do not 
understand how the defendant is aided by the provisions of 
the federal statute. It is true that the obligation in the 
first instance rests upon the owner or his agent in charge, 
but it attaches with equal force to the public carrier in 
case of default by the owner. Nor is the carrier released 
from its responsibility by reason of the express terms of 
the written contract, whereby the shipper agreed to accom- 
pany the stock, but failed to do so. Where the company, 
with knowledge of such failure, proceeded under the ship- 
ping contract, it would still be liable for any loss resulting 
from its failure to provide the stock with proper care and 
protection. Chicago, B. & Q. R. Co. v. Williams, 61 Neb. 
609. The case does not fall within the rule of Chicago, St. 
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P., M. € O. R. Co. v. Schuldt, 66 Neb. 48, where not only 
was there an agreement that the shipper should accompany 
the stock and be responsible for its care, but he was pro- 
vided with transportation for that purpose and personally 
accompanied the shipment, and it was held that the carrier 
was only required to provide proper facilities, and, when 
doing so, was not liable for injury arising from lack of 
care through the fault of the shipper himself. 

Again, liability on the part of the company is denied 
because of the failure of the plaintiff to prove that the 
railroad company did not stop the shipment for feed and 
rest at such places as were possible; that if he claims 
damages on account of the failure to perform that duty 
the burden was upon him to show that the company failed 
to perform it. A carrier of live stock is an insurer of the 
safety of the property while in its charge for transporta- 
tion. Kinnick Bros. v. Chicago, R. I. & P. R. Co., 69 Ta. 
665. There are, of course, exceptions to this rule,, but the 
delivery of live stock to a carrier in good order, and their 
arrival at the place of destination in bad order, makes a 
prima facie case against the carrier, and it devolves upon 
the carrier to show that the loss or damage resulted from 
some cause which would exempt it from liability. Wabash 
R. Co, v. Sharp, ante, p. 424. 

But it is said that the damage was the direct result of 
an act of God. This conclusion, however, is not justified 
by the evidence. The evidence in that respect, as already 
stated, was sufficient to show a just cause for delay, but 
there is an entire absence of evidence to show that the 
flood in any manner interfered with the unloading of the 
stock, providing it with food and water, and giving it such 
care as would insure its delivery at the destination in 
good condition. A cause for unavoidable delay in shipment 
affords no excuse for a failure to exercise that degree of 
care required of a common carrier in the transportation of 
stock. Kinmck Bros. v. Chicago, R. I. & P. R. Co., supra. 

The assignments of error are all covered by the general 
discussion of the case and will not be noticed separately. 
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There is no prejudicial error in the record, and we 
recommend that the judgment be affirmed. 


ALBERT, C., concurs. © 
DuFFIn, C., not sitting. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED. 


May SwWIHartT ET AL. V. H. C. HANSEN. 
Frrep May 17, 1906. No. 14,335. 
1. Possession of real estate {s some evidence of title, but evidence of 


possession 1s not sufficient of itself to establish a freehold estate. 


2. Intoxicating Liquors: License: Evipence. In a hearing upon & 
remonstrance against granting a license for the sale of liquor, a 
witness who testifies that the petitioners told him they were free- 
holders, and that he examined a list of freeholders of a village 
prepared by the county clerk, does not thereby qualify himself to 
testify who the freeholders of the village are. 


Error to the district court for Washington county: 
WILLIS G. SEARS, JUDGE. Reversed with directions. 


Kirkpatrick & Hazen, for plaintiffs in error. 
F. Dolezal, contra. 


JACKSON, C. 


The defendant in error applied to the village board of 
Kennard, Nebraska, for a license to sell liquor at retail. 
The plaintiffs are remonstrators who objected to- the 
granting of the license. The remonstrance was overruled, 
and the remonstrators appealed to the district court, where 
the findings of the village board were approved and the 
license issued. From the judgment of the district court 
the remonstrators prosecute error. 

Several questions are discussed, both in the briefs and 


728 NEBRASKA REPORTS. [Vou. 76 


Swihart v. Hansen. 


upon oral argument, only one of which we deem it 
important to notice. One of the grounds of remonstrance 
was that the persons who signed the petition for license 
were not freeholders. The only evidence on that branch of 
the case is found in the testimony of the applicant. In 
substance it is that one of the petitioners exhibited a deed 
to the property that he was in possession of; that all the 
petitioners informed him they were freeholders; that he 
procured from the county clerk a list of the freeholders in 
the village so that he knew who the freeholders were; and 
his testimony, based upon that information, was to the 
effect that all of the signers were freeholders. There is 
evidence that some of the persons signing the petition were 
in the possession of real estate in the village. The list 
provided by the county clerk, from. which the applicant 
testified, was not exhibited at the hearing or put in 
evidence. The admission of this evidence was met with.an 
objection, and attacked by motion to strike it out, after the 
testimony of the applicant was closed, and is now assailed 
for the reason that it is entirely incompetent to establish 
the qualifications of those signing the petition. : 

The statute requires the petition in such cases to be 
signed by resident freeholders, and where the qualifications 
of the signers to a petition for the sale of liquor are put 
in issue by a remonstrance, the burden is upon the appli- 
cant to show by competent evidence that the petitioners 
do possess the qualifications required. A hearing upon an 
application for a liquor license, from the nature of things, 
is somewhat informal, but this condition does not obviate 
the necessity of competent proof. The testimony of the 
applicant, based upon the list provided by the county 
clerk and statements made to him by petitioners, was hear- 
say and incompetent. Evidence of the possession of real 
estate is some evidence of title, but of the lowest degree. 
It falls short of being sufficient to establish a freehold 
estate. In our judgment the objection of the plaintiffs in 
error is well taken, and the judgment of the district court 
is erroneous. 
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It is recommended that the judgment of the district 
court be reversed and the cause remanded, with instruc- 
tions to reverse the findings of the village board. 


DUFFIN and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded, with instructions to reverse the find- 
ings of the village board. 

REVERSED. 


CHARLES HARGADINE, APPELLANT, V. OMAHA BRIDGE & TER- 
MINAL RAILWAY COMPANY, APPELLEE. 


Firep May 17, 1906. No. 14,546. 


1. Second Appeal: Law or Casr. The determination of questions pre- 
sented to this court in its review of the proceedings of an inferior 
tribunal become the law of the case, and ordinarily will not be 
reexamined in a subsequent review of the proceedings of the 
inferior tribunal on a second trial or hearing of the cause. 
Omaha Life Ass’n v. Kettenbach, 55 Neb. 330. 


2. Directing Verdict. The evidence examined, and held to justify the 
trial court in directing a verdict for the defendant. 


APPEAL from the district court for Douglas county: 
Lee 8. Estee, JUDGE. Affirmed. 


Nelson C. Pratt, for appellant. 


W. C. Kenyon, William Baird & Sons and J. M. Dickin- 
son, contra. 


JACKSON, C. 


The defendant is a railway corporation owning terminals 
and facilities used by the Illinois Central Railroad Com- 
pany in entering the city of Omaha. It entered into a 
contract with Gilbert H. Scribner, Jr., of Chicago, Illinois, 
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for the erection of a trestle across Cut-Off lake, according 
to plans and specifications agreed upon between the defend- 
ant and the Illinois Central Railroad Company. The 
work had been sub-let by Scribner to Edward W. Raymond, 
who employed and paid the workmen, provided the tools, 
and was engaged in the work of construction. The 
plaintiff, a bridge carpenter, was in the employ of Ray- 
mond. He was at work adjusting heavy timbers on top of 
the trestle, 30 feet above water. This service was per- 
formed by means of a steel bar, wedge shaped at one end. 
In moving one of the timbers the bar slipped, plaintiff 
lost his balance, and fell to the water below. In the course 
of the descent he struck against a heavy plank, and 
sustained an injury. The action is for damages, and is 
founded upon an allegation that the plaintiff was in the 
employ of the defendant; that the accident occurred by 
reason of a defect in, the bar, on account of which it 
slipped; that he complained to the defendant and objected 
to using the bar, but was requested to continue in its use 
until a new bar could be procured to replace it. There is 
in evidence no dispute about the fact that Scribner was 
under contract to construct the trestle; that the work was 
sublet to Raymond, by whom the plaintiff was employed 
and paid; that the tool used by him was owned by Ray- 
mond, and was provided for his use on the morning of 
the day when the accident occurred by Raymond’s foreman. 
In the trial court, at the close of the evidence, a verdict 
was directed for the defendant, and the plaintiff appeals. 
He seeks to hold the defendant liable by an application of 
the doctrine of respondeat superior. 

One clause of the contract between the defendant and 
Scribner provided that the work should be executed in 
strict conformity to the specifications and plans, and such 
explanatory instructions as might from time to time be 
given by the chief engineer of. the. defendant. A civil 
engineer in the employ of the defendant was in daily 
attendance at the work for the purpose of inspection, his 
only authority being to see that the work was constructed 
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according to the plans and specifications stipulated in the 
contract. During a portion of the time a like engineer in 
the employ of the Illinois Central Railroad Company was 
present and inspected the work as it progressed. There is 
some evidence that on two or three occasions one of these 
engineers gave specific instructions to the workmen. It 
is not clear whether these directions came from the 
engineer in the employ of the defendant or the one 
employed by the Illinois Central Railroad Company, and 
it is perhaps not important, because the evidence fails to 
disclose any interference on the part of the engineers, or 
anything done by them, except along the line of instruc- 
tions required and permitted by the terms of the contract 
itself. The engineer in the employ of the defendant, 
however, testified that at no time did he give the workmen 
any instructions, and that such suggestions as he made 
were either to the contractor, the superintendent or fore- 
man in charge of the work, both of whom were in the 
employ of Raymond. 

This is the second time the case has been before us for 
consideration. Our former opinion is reported in 5 Neb. 
(Unof.) 418, where we reversed a judgment in favor of the- 
plaintiff. The contract in question is sufficiently set out 
in that opinion. Our holding there was that the plaintiff 
was in the employ of an independent contractor; that the 
relation of master and servant did not exist between the 
plaintiff and defendant, and under the terms of the con- 
tract the defendant had no authority or control over the 
contractor or his workmen as to the manner of performing 
the work; that it had power to direct as to results only, and 
that the fact that the company reserved the right to inspect 
the work and see that it conformed to the contract in 
result did not make the contractor the agent of the defend- 
ant to the extent that it rendered the defendant liable for 
a neglect of duty growing out of the contract of employ- 
ment between the contractor and his employees, and that 
no obligation rested upon the defendant to provide tools, 
safe or otherwise, to the workmen. These questions are 
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involved in the present record. They were fully discussed 
and determined in our former opinion, and our holdings 
there have become the law of the case. 

We are asked to review and overrule the conclusions 
reached at the former hearing, and in addition it is urged 
that the pleadings have been amended so as to present an 
entirely different issue, and that the evidence is different 
from that taken at the former trial. If the‘issues have 
been changed, that fact does not appear in the record, and 
the evidence taken at the former trial is not before us. 
The evidence of the contractor is that he had a superinten- 
dent overseeing the work, and a foreman in charge of the 
workmen; that no one else had authority to employ or 
discharge the men, or direct their labor. This evidence is 
undisputed. 

A careful examination of the evidence and a review of 
the authorities have convinced us that the rule announced 
in the former opinion should be adhered to; that no course 
was open to the trial court except the one pursued, and we 
recommend that the judgment be affirmed. 


ALBERT, C., concurs. 


Durrig, C., took no part in the decision. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED. 


4 
L 


e 


STATE OF NEBRASKA V. GEORGE W. MCCRIGHT ET AL} 
CHARLES S. MCDONALD, INTERVENER.* 


Furep June 8, 1906. Nos, 14,210, 14,211, 14,212, 14,213, 14,214, 14,215, 
14,216, 14,217, 


1. Indemnity School Lands: Rieurs or Occupants. By the act of 
1875, entitled “An act authorizing parties living on school lands 
selected in lieu of sections 16 and 36 to purchase the same when 
the state acquires title’ (Comp. St. 1897, ch. 80, art. IV, sec. 4), 


*Rehearing denied. See opinion, p. 738, post. 
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persons who complied with the act had a preference right of pur- 
chase or lease of land known as indemnity school land, and had 
title to the improvements made by them thereon, 


Occupants of indemnity school lands who had com- 
plied with the act of 1875 before the repeal thereof were entitled 
to have the land appraised separately from the improvements, and 
to be given an opportunity to lease the land upon such appraise- 
ment before being ejected therefrom. 


: Esropret. The fact that the occupant of indemnity school 
land has attempted to make entry thereof under the homestead 
laws of the United States, and has, in good faith, contested the 
right of the state to the same as indemnity school lands, will not 
estop him to assert his right under the act of 1875 relating to 
the improvements of actual settlers upon lands so obtained by 
the state. : 


ORIGINAL action by the state in the nature of ejectment. 
Dismissed, 


Norris Brown, Attorney General, and W. T. Thompson, 
for the state. 


Flickinger Brothers and H. F. Rose, for intervener. 


M. F. Harrington, Sanford Parker and W. T. Wills, 
contra. 


SEDGEWICK, C. J. 


These eight cases were by agreement consolidated and 
presented together. They involve the right of possession 
of lands within the abandoned Fort Randall military reser- 
vation. The defendants do not claim the title to the lands 
themselves. In State v. Tanner, 73 Neb. 104, which 
also involved lands within the abandoned reservation, the 
defendants asserted title in the lands, but that claim was 
denied. In these cases the right of the defendants to posses- 
sion of the land is asserted on the ground that they have 
made valuable improvements thereon, and that the state 
cannot oust them from the lands without first having their 
improvements appraised. The origin of the state’s title 
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and rights in the land, as a part of the school lands, is set 
out at large in the opinion in State v. Tanner, supra. The 
state officials refused to appraise the lands separately from 
the improvements which these defendants had made 
thereon ; the defendants refused to lease them without such 
appraisement, and the lands were leased to other persons 
who have intervened herein and demand Bogeession of the 
lands under their leases. 

In 1893 these defendants settled upon the lands in con- 
troversy and began improving them. By the act of July 
5, 1884 (23 St. at Large, p.1038, ch. 214), congress provided 
for the surveying, appraisement and sale of the lands con- 
stituting the reservation. The act contained no express 
provisions subjecting these lands to homestead or -pre- 
emption entry. By the act of August 28, 1894 (28 St. at 
Large, p. 491, ch. 814), congress provided that all lands 
of abandoned military reservations placed under the con- 
trol of the secretary of the interior which had not already 
been disposed of, and the disposal of which had not been 
provided for by a subsequent act of congress, should be 
open for settlement under the public land laws, and the 
act gave a preference right of entry for six months from 
the date of the act to bona fide settlers who were qualified 
to enter under the homestead law, had made homes and 
were residing upon any agricultural lands in said reserva- 
tion. The state by the enabling act was granted sections 16 
and 36 in each township in the state as school lands. Some 
of these lands so granted, the state for various reasons was 
unable to obtain. Congress by the act of 1893 (27 St. at 
Large, p. 555, ch. 200) provided that the state might select 
lands in this abandoned reservation in lieu of the lands to 
which it was entitled and which it had failed to receive 
under the enabling act. In making selection of indemnity 
lands the state officers, apparently not knowing that the 
lands in controversy here were occupied by settlers, selected 
these tracts of land among others.. Afterwards, when these 
settlers applied to the land department of the government 
to enter these lands under the homestead act pursuant to 
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the provisions of the act of congress of 1894 above referred 
to, there was no doubt that they came within the terms of 
that act, and would have been entitled to so enter the lands, 
but for the fact that the disposal of these lands had been 
provided for by the act of congress which allowed the state 
to take the lands as indemnity lands as above mentioned. 
It seems to have been a mere chance that the state selected 
these lands instead of others in the abandoned reservation. 
But for the unfortunate fact that these lands were selected 
by the state when others might as well have been selected, 
the defendants would have been recognizd by the land de- 
partment of the government, and would have been allowed 
to take these lands under the homestead law; and so it 
seems manifest that, although when they went upon the 
lands they did so without any assurance from the general 
government that they would or could acquire title to the 
lands, still the government did not regard them as wrong- 
doers, but on the other hand enacted legislation which would 
have protected them and would have given them the lands 
which they had occupied and improved, but for the acci- 
dent that the state mistakenly selected these lands instead ~ 
of other lands equally available which it might have se- 
lected. The state seems to have anticipated that such 
conditions might exist. As early as 1875 the legislature 
enacted: “Any person or persons who shall have resided 
continuously for a term of five years on lands selected in 
lieu of sections sixteen and thirty-six for common school 
purposes, shall, unless the state acquires title thereto, 
have the privilege of purchasing the same, on the same 
terms as other school lands are purchased from the state: 
Provided, That such land shall be appraised under direc- 
tion of the county commissioners, at not less than seven 
dollars per acre: Provided further, That such appraisal 
shall not include any improvements placed on said lands 
by the person so purchasing the same.” Laws 1875, p. 
123. This law was in force when these defendants went 
upon the lands in question, and made the most of their. 
improvements thereon, and also when they made their 
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application to the general government to enter the lands 
under the homestead law and were denied the right to so 
enter them because of the fact that the land had been dis- 
posed of by the general government by allowing the state 
to take the land as indemnity school lands. If this statute 
had remained in force until this action was begun there 
could be no doubt of the rights of these defendants. Under 
this statute it would clearly have been the duty of the 
state to have appraised all of the improvements that the 
defendants had placed upon these lands separately from 
the lands themselves before attempting to lease the lands 
to these defendants or to any other person. No such ap- 
praisement was made by the state, and without such ap- 
praisement the leases were made under which these inter- 
veners claim. The statute in question was repealed by the 
act of 1899 (laws 1899, ch. 69), and the question is as to 
the effect of this repeal upon the rights of these defend- 
ants. The act of 1897 (laws 1897, ch. 71) repealed prior 
acts governing the entry and leasing of school lands, and 
provided general laws governing the educational lands of 
the state. By section 5 of said act provision is made “for 
paying for movable improvements” to the person owning 
the same, and giving to any person having made such 
movable improvements the option for six months of re 
moving them from the land or accepting the appraised 
value thereof. Although these provisions are expressed 
in general terms, and might in the absence of any other 
‘legislation upon the subject be construed to apply to the 
case at bar, yet in view of the act of 1875 above referred 
to, which was continued in force and must be construed 
with the new act, this section cannot be applied to these 
defendants. From the time that this act of 1875 was en- 
acted until its repeal in 1899 the laws governing the edu- 
cational lands of the state were repeatedly changed, 
amended, repealed and reenacted. But the legislature at 
each session recognized this act of 1875. It constitutes a 
special provision governing the rights of settlers upon 
government lands that afterwards may become a part 
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of the school lands of the state by their selection as in- 
demnity lands “in lieu of sections 16 and 36 for common 
school purposes,” and must, of course, govern any general 
provisions of the statute enacted with it. Section 17 of 
the act of 1899 provides for the forfeiture of leases for the 
nonpayment of rent, and contains the only reference in 
the act to improvements on the school lands in the follow- 
ing words: “Persons owning movable improvements on 
lands reverting to the state may remove the same within 
six months after such land is released and all improve- 
ments not so removed shall inure to the benefit of the new 
lessee.” This section, of course, could not apply to these 
defendants. Section 4 provides for the appraisement of 
school lands and its language is so general as to include 
_ the lands in question. Nothing is said in this section in 
regard to improvements upon the lands. Under the law 
as it existed at the time this section was adopted, the im- 
provements upon these lands belonged to the settlers 
thereon who had placed them there; and we think that, 
rather than to conclude that the legislature intended to 
confiscate these improvements, the section should be con- 
strued to require the state’s rights and interest in the land 
to be appraised, which would not include the improve- 
ments made by bona fide settlers upon lands that had been 
selected by the state as “indemnity school lands,” which 
improvements, by the act of 1875, would belong to such 
settlers. The lands then should have been appraised sepa- 
rately from the improvements, and these settlers should 
have been given the opportunity to lease the lands upon 
such appraisement. Without such appraisement and op- 
portunity to the settlers, the state weuld not be entitled 
to the possession of the land, and could not make a valid 
lease thereof to other persons, and this action therefore 
cannot be maintained. The fact that further legislation 
may be necessary to enable these settlers to pur- 
chase the lands upon such appraisement, or otherwise 
avail themselves of the value of their improvements, does 
50 
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not relieve the state officials of the duty to cause the lands 
to be appraised separately from the improvements as 
above indicated, and to allow these settlers to lease the 
lands upon such appraisement. 

2. These defendants at first resisted the claims of the 
state upon the ground that the law had not been complied 
with by the state, and that for other reasons the state was 
not entitled to these lands as indemnity school lands. 
Upon that theory the defendants applied to the land de- 
partment, as before stated, to enter these lands under the 
homestead act, but this contention was decided against 
them both by the general land office and by this court in 
State v. Tanner, supra. It is now insisted that, by mak- 
ing this contention, the defendants have estopped them- 
selves to claim that they are entitled to the improvements | 
which they had made upon the land under the statutes of 
this state regulating the entry and leasing of school lands, 
but we do not see any merit in this objection. It does not 
appear that the right of the state to the lands themselves, 
as against these defendants, was so clear and free from all 
doubt as to justify a charge of bad faith against the de- 
fendants in attempting to homestead the lands; and, when 
it was decided that they were not entitled to the land, 
no good reason appears why they should not be allowed, 
after it had been established that these lands are a part 
of the school lands of the state, and came within the pro- 
visions of the act of 1875, to ask the state to comply with 
the provisions of that act. 

We conclude that neither the state nor the interveners 
were entitled to the possession of these lands when this 
action was begun. The action therefore is dismissed at 
the cost of the state. 

DISMISSED. 


The following opinion on motion for new trial and mo- 
tion for rehearing was filed May 10, 1907. Motions over- 
ruled: 
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BY THE CoURT. 


In 1903 the state claimed that the lands known as the 
“Loyd County School Lands” belonged to the state, and 
that the settlers on the various tracts of land that have 
been in controversy since were trespassers thereon. It 
then had the lands involved in this suit appraised for 
leasing under the statute then in force, and these defend- 
ants, who were settlers on the land and had been occupy- 
ing and improving the land for ten years prior to that 
time, challenged the title of the state and claimed that 
they had the right to the lands under the homestcad luws 
of the United States. A suit was begun then against 
several defendants, situated similarly with the defendants 
in this case, and upon trial in this court it was determined 
in March, 1905, that the state owned the lands, and that 
the settlers must surrender the lands to the state. State v. 
Tauncr, 73 Neb. 104. The lands of these defendants, as 
before stated, were appraised in 1903, and these defendants 
then refused to lease them from the state because they 
were making claim to the lands, and did not desire to 
waive those claims and acknowledge that the lands 
belonged to the state. Therefore the state at once leased 
the lands to intervener McDonald and other parties, and 
the other parties have assigned their leases to McDonald, 
and he claims under a lease executed in 1903 when the 
right in the land itself was in controversy. After it had 
been decided as before stated, in State v. Tanner, supra, 
that the state was entitled to the lands, which de 
cision was in March, 1905, the state began this action 
in April of that year against these defendants. No 
new appraisement of the land was made, the state 
insisting and this intervener insisting, that the appraise- 
ment made two years before and the lease made to 
this intervener and his assignors under that appraise- 
ment were valid and binding. These defendants from the 
time of the appraisement two years before to the time of 
commencement of this action had been occupying the lands 
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and making improvements thereon, believing that they 
were the owners of the land; but when that claim was 
decided adversely in State v. Tanner, supra, and after this 
action was begun, the defendants conceded that they were 
not the owners of the land, and made application to the 
state to have the land appraised. They made this demand 
as settlers upon the land, claiming that they had then 
been settlers upon the land for twelve years and making 
improvements thereon. Under this application some pro- 
ceedings were had before the county board, but the matter 
appears to have been referred to the state board, and it 
adopted a resolution to take no action thereon because the 
matter was pending in the supreme court. It will be seen 
that the statement in the opinion that the state refused to 
appraise the land separately from the improvements is 
inaccurate because it is not limited. The state, when it 
demanded the land, had the land appraised separately 
from the improvements, but after its claim of ownership 
of the lands was settled in its favor no opportunity was 
given these defendants to lease the lands. In the former 
opinion herein it was said: 

“When it was decided that they (these defendants) 
were not entitled to the land, no good reason appears why 
they should not be allowed, after it had been established 
that these lands are a part of the school lands of the state, 
and came within the provisions of the act of 1875, to ask 
the state to comply with the provisions of that act.” 

The defendants appear to have acted in good faith 
throughout, as shown in the former opinion. They pre- 
sented their case upon the theory that, after their right to 
the land had been determined adversely, they were entitled 
to have their improvements appraised, which wou:d 
include the improvements made during the two years 
(now four years) since the appraisement. The former 
opinion was written upon the supposition, mistakenly as 
it now appears, that the appraisement niade in 1903 was 
not relied upon by either party. If that appraisement is 
now regarded as sufficient for the purposes of this action, 
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these defendants will forfeit their improvements because 
they insisted upon their right to the land itself. It seems 
more reasonable to hold that the appraisement of 1903 was 
abandoned on the part of the state by its delay in bringing 
this action. During that delay the situation of the parties 
and the condition of the land were so changed as to require 
a new appraisement. In this view of the case the judg- 
ment is right. The motion for new trial and the motion 


for rehearing are therefore 
OVERRULED. 


STATE, EX REL. ELMER BE. THOMAS, APPELLER, V. BOARD OF 
FIRE AND POLICE COMMISSIONERS OF CITY OF OMAHA, 
APPELLANT. 


Frep June 8, 1906. No. 14,627. 


1 


1. Liquor License: Evipence: Transcript. Upon contests of applica- 
tions for liquor license, the board hearing the contest is not 
bound by the stipulations of the parties providing a method of 
taking and transcribing the evidence not prescribed by statute, 
and involving greater expense in reducing the evidence to writ- 
ing than is necessarily incurred in the manner of trial contem- 
plated by statute. If the evidence is taken pursuant to such 
stipulations, the board will not be compelled by mandamus to 
reduce the evidence to writing in the manner provided for by 
such stipulation of the parties without payment of the extra ex- 
pense of so doing made necessary by the unusual manner of tak- 
ing the evidence. 


: APPEAL: TRANsorIPT, An appeal from the decision of the 
board in granting a liquor license is taken by giving notice of 
the intended appeal, and procuring a transcript of the record of 
the proceedings before the board, and filing the same in the 
appellate court. When such appeal has been taken, the court 
may compel the board to furnish a duly certified transcript of the 
evidence taken before the board upon the hearing. A peremptory 
mandamus to compel the board to reduce the evidence to writing 
and file the same in the office of the board is not necegsary. 


2. 


: A party desiring to appeal from the 
decision of the board of fire and police commissioners of Omaha 


cS 
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granting a liquor license is entitled to a certified transcript of 
the record of the proceedings before such board, upon demand and 
the payment of reasonable fees for making such transcript. The 
board is not required to furnish such transcript without the pay- 
ment of fees therefor. 


APPEAL from the district court for Douglas county: 
ABRAHAM L. SUTTON, JUDGE. Reversed. 


John P. Breen, W. H. Herdman, Harry E. Burnam and 
I. J. Dunn, for appellant. 


Elmer E. Thomas, contra. 


SEDGWICK, C. J. 


The relator filed with the board of fire and police com- 
missioners of the city of Omaha remonstrances against 
the applications for licenses of 170 saloon-keepers of that 
city. The remonstrances were overruled, and, upon appli- 
cation to the district court for Douglas county and a 
hearing thereon, a peremptory writ of mandamus was 
granted against the board of fire and police commissioners 
commanding them to reduce the evidence to writing in 
each of 170 cases, and have the same filed in their office, 
and to make transcripts of the records also in each of the 
170 cases, and to deliver the same to the relator to enable 
him to prosecute appeals in all of the cases, notice of which 
appeals had been duly given. From the order granting the 
peremptory writ the board of fire and police commis- 
sioners have appealed to this court. 

1. One of the objections to the granting of the peremp- 
tory writ now insisted upon is*that, upon the hearing 
before the board of fire and police commissioners, stipula- 
tions were entered into by this relator, who was remon- 
strator there, on the one part, and the attorneys represent- 
ing the applicants for license on the other part, by which 
it was agreed: “That about 30 cases should be heard 
together for the purpose of saving time, and that, when 
the official stenographer of the board should write up the 
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testimony, he should separate it and write the record of - 
testimony in each case separately”; that the stenographer 
was unable to separate the evidence of the witnesses so as 
to determine what evidence pertained to each case respect- 
ively, and so it would become necessary for the stenog- 
rapher to write out all the evidence taken for each and 
every one of the cases; that the evidence taken before the 
board was very voluminous, and to procure the whole 
thereof to be written out in each of the 170 cases would 
require an outlay of something over $5,000. It is conceded 
that, when a hearing is had before the board upon a remon- 
strance against the granting of a saloon license, it is the 
duty of the board -to cause the evidence taken to be reduced. 
to writing and filed in the office of the board for the use of 
any party desiring to appeal, and that anyone interested 
may insist upon the board so doing without any payment 
therefor. But it is contended that, when the parties inter- 
ested in the contest make agreements among themselves 
in regard to the manner of taking of the testimony by 
which the expense of writing out the testimony taken 
would be greatly increased, without making any provision 
in their agreement by which the expenses may be restricted 
in amount to the ordinary expenses in such cases, the 
board is not obliged to incur the great expense so made 
necessary without being compensated therefor. It would 
seem reasonable that the board should not be bound by the 
stipulations entered into by the parties contesting before 
them. The board might consider that both parties con- 
templated resting their case upon the decision of the board 
and without availing themselves of the right of appeal, or 
that the parties contemplated themselves bearing the extra 
expense caused by their unusual manner of taking the 
testimony. It is not doubted that it would be the duty of 
the board, upon request for that purpose and after notice 
of appeal, to cause the evidence taken in the respective 
cases to be reduced to writing so far as the same was made 
necessary by the hearing before them in the manner 
pointed out by the statute, when such evidence was neces- 
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sary to enable the defeated party to diligently prosecute 
his appeal. Whether more than this could be required of 
the board it is not necessary for us now to further discuss, 
because of the conclusion that we have reached upon other 
matters presented. 

2. In State v. McGuire, 74 Neb. 7 69, it was held that the 
evidence taken before the board “is not essential to give 
the district court jurisdiction of an appeal from an order 
granting a license; the filing of a certified transcript of the 
proceedings containing such order being sufficient for that 
purpose,” and it was also held in that case that, “where 
the district court has acquired jurisdiction of such appeal 
by the filing of a certified transcript of the proceedings, 
. and the license board fails to transmit the evidence taken 
before it at the hearing, the district court may enter a rule 
requiring the board to supply the omission.” This we 
think is the regular and orderly practice, and, this being 
the law, no writ of mandamus is necessary to compel the 
board to reduce the evidence to writing in aid of one who 
desires to appeal to the district court from the decision of 
the board. When the district court has acquired jurisdic- 
tion of the case, it may make such orders as are necessary 
for completing the appeal, and is in a better position so to 
do than upon the extraordinary proceedings in mandamus. 
If the board has complied with the law and caused the 
evidence taken in the case to be reduced to writing and 
filed in the office of the board, it can readily transmit such 
evidence properly certified to the district court. If it has 
neglected to reduce the evidence to writing, the court can 
compel the board so to do as far as it is possible, and the 
remedy provided by the statute is therefore complete. 

3. The cortroversy in regard to making of the tran- 
scripts of the record of the board appears to turn upon the 
question of fees. Is the board entitled to fees for making 
these transcripts, or is it compelled to furnish them with- 
out payment therefor? The statute provides: “The 
testimony on said hearing shall be reduced to writing 
and filed in the office of application, and if any party feels 
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himself aggrieved by the decision in said case he may 
appeal therefrom to the district court, and said testimony 
shall be transmitted to said district court and such appeal 
shall be decided by the judge of such court upon said 
evidence alone.” Comp. St. 1908, ch. 50, sec. 4. The 
statute does not point out the steps necessary in order to 
appeal from:a decision of the board. It does not provide 
in terms for any transcript of the record of the proceedings 
before the board, and, of*course, contains no express pro- 
vision as to payment of fees therefor. In the earlier cases 
construing this statute it was frequently said that the 
purpose of the legislature was to facilitate the taking of 
appeals, and that the public was interested in preventing 
licenses to irresponsible and improper parties. If the 
law provided that an appeal might be taken by filing a 
written notice thereof with the board, it would not be 
unreasonable to conclude that after such notice had been 
given it would be the duty of the board to transmit to the 
court such records of the proceedings as ,would be neces- 
sary to enable the court to pass upon the appeal. Although 
the point has not been expressly adjudicated, it has been 
in several cases assumed that the appeal is taken By pro- 
curing a transcript of the record and lodging the same in 
the appellate court. Lydick v. Korner, 13 Neb. 10; State 
v. Trustees of Village of Elwood, 37 Neb. 473. This con- 
struction of the statute has generally been accepted and 
acted upon, and we feel constrained to follow it now. In 
order therefore to take an appeal, it was necessary for the 
remonstrator in this case to give notice of his intention to 
appeal, and to procure a transcript of the proceedings of 
the board. This seems to be conceded. But the trial court 
seems to have held that the relator would be entitled to 
these transcripts upon demand of the board and without 
payment therefor. In State v. Trustees of Village of 
Hlwood, supra, it is assumed. that the village clerk would. be 
entitled to demand his fees for such transcripts in advance, 
but the court said that it was not a material question in 
that case, and so it was not decided. And in State v. 
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Bonsfield, 24 Neb. 517, it was said: “There is no doubt of 
the right of the appellants to a transcript of all the pro- 
ceedings, upon the payment of legal fees therefor, and that 
part of the case will not be further noticed.” And it has 
generally been assumed that, when the hearing has been 
before the county board, or city or village authorities, 
whose clerks are by statute allowed a fee for transcripts 
of the records, the party demanding a transcript for 
appeal must pay the ordinary fees therefor. An attempt 
is made to make a distinction in this case because the 
statute makes no specific provision for making transcripts 
of records of the board of fire and police commissioners. 
The principle is invoked that, when the law imposes a 
duty upon a salaried officer and provides no specific fees 
therefor, he must look to his salary for the compensation 
for such duties. We think that the principle is not appli- 
cable to a case like this. The statute contemplates contests 
of this kind before county commissioners, and boards of 
supervisors, and before city councils and trustees of vil- 
lages, and in all these cases parties desiring transcripts 
of proceedings must pay for transcribing the same. It 
seems unreasonable to suppose that the legislature 
intended to vary from this rule when the services that are 
ordinarily performed by clerks entitled to fees therefor are 
demanded of public officials of this character; that in most 
cases of contest of applications for license to sell liquors 
the party desiring transcripts should be required to pay 
for the same, and exception should be made in other cases 
where there is no apparent reason for such exception. The 
relator should have tendered reasonable fees for these 
transcripts. His failure to do so appears to be the sole 
reason for refusing the transcripts, and the peremptory 
writ therefore should not be issued. 

The judgment of the district court is reversed and the 


cause remanded. 
REVERSED. 
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Lerron, J., concurring separately. 


While I concur in the result, on account of the failure 
of the relator to tender reasonable fees for the transcripts, 
I dissent from the views expressed as to the board not 
being compelled to furnish a transcript of the evidence on 
account of the manner in which it was taken. The control 
of the manner in which the evidence is produced is with 
the board. It is not compelled to recognize any stipula- 
tions or agreements of the parties with reference to how it 
shall be taken. If they see fit to stipulate to a manner 
of taking it which will involve greater expense than usual 
in reducing the evidence to writing, the board need not be 
bound by it; but if it consents to the agreement and allows 
the evidence to be taken in accordance therewith, the fact 
that this method will entail greater expense than the 
usual and ordinary method will not excuse the board from 
a failure to perform its legal duty in furnishing a tran- 
script of it upon demand. While in one sense the appli- 
cant and remonstrators are parties to the proceedings, the 
public also has an interest, and it would be against public 
policy to allow the board to plead the acts and agreements 
of the contending parties as an excuse for its failure to 
perform a duty enjoined upon it by law. 


STATE, EX REL. JOHN H. MICKEY ET AL., RELATORS, Vv. W. 
A. SELLECK ET AL., RESPONDENTS. 


Firep June 8, 1906. No. 14,664. 


1. Schools: CHitpREN oF STaTE OrFicers. Under section 2, subd. 14, 
ch. 78, laws 1881, as amended by section 6, ch. 62, laws 1899, state 
officers, living in Lincoln during their terms of office, may send 
their children of school age to the public schools of the Lincoln 
district without paying tuition, even though they retain their 
legal residence elsewhere. 
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: Temporary Resipents. If a family, or the person or per- 
sons having the legal custody and control of children of school 
age, remove to and live in a school district other than the district 
of their legal residence, and such removal is not for the purpose 
of obtaining school privileges, but is principally from other mo- 
tives, such children are entitled to free school privileges while so 
living in the district. 


ORIGINAL application for a writ of mandamus to compel 
respondents to admit children of relators to the public 
schools. Writ allowed. 


Norris Brown, Attorney General, W. T. Thompson and 
W. B. Rose, for relators. 


Clark & Allen, contra. 


SEDGWICK, C. J. 


The relators filed their petition in this court to obtain a 
peremptory writ of mandamus against the defendants, 
who are members of the board of education of the school 
district of Lincoln, to adniit the children of relators in the 
public schools free of tuition. The relators are respect- 
ively the governor of the state and the superintendent of 
public instruction. A general demurrer was filed to the 
petition. The constitution requires the governor and other 
specified state officers to “reside at the scat of government 
during their terms of office.” Coust. sec. 1, art. V. The 
state superintendent of public instruction is not included 
in this requirement, but the duties of his office are such as 
to make it more convenient and suitable for him to reside 
at the capital of the state, and he has during the incum- 
bency of the office resided in the city of Lincoln with his - 
family, and continues so to do. Both of these state officers 
have maintained their legal residences respectively at their 
former homes, not within the city of Lincoln. They have 
children of school age and desire that they attend the 
public schools. Section 2, subd. 14, ch. 78, laws 1881, 
provided: “That all schools organized within the limits of 
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said cities shall be under the direction and control of the 
boards of education authorized by this subdivision. Such 
schools shall be free to all children between the ages of 
five and twenty-one years, whose parents or guardians 
reside within the limits of said district.” An act of the 
legislature in 1899 was entitled: “An act to provide free 
attendance at public high schools of nonresident pupils; 
to provide for the expense thereof, and to amend section 3 
of subdivision 6, sections 2 and 7 of subdivision 14, and 2 
of subdivision 17, chapter 79 Compiled Statutes of Ne- 
braska for 1897, and to repeal said original sections as now 
existing.” Laws 1899, ch. 62. The main purpose of the 
act was to establish free public high schools, and to allow 
nonresidents to attend them. By this act the section above 
quoted was amended to read as follows: ‘That all schools 
organized within the limits of said cities shall be under 
the direction and control of the boards of education author- 
ized by this subdivision. Such schools shall be free to all 
children between the ages of five and twenty-one years, 
whose parents or guardians live within the limits of said 
district, and all children of school age nonresidents of said 
district who are or may be by law allowed to attend said 
schools without charge.” Laws 1899, ch. 62, sec. 6. It will 
be noticed that the amendment consists in inserting the 
word “live” in place of the word “reside” in the second 
sentence of the section, and adding to the section the words 
“and all children of school age nonresidents of said district 
who are or may be by law allowed to attend said schools 
without charge.” This last clause was clearly added to the 
section in view of the other provisions contained in the act 
of 1899. No such reason existed for substituting the word 
“live” in place of the word “reside” in the body of the 
section. A reason can be given for this change, if we 
suppose that the legislature intended that bona fide inhab- 
itants of a school district might have the benefit of free 
public schools for their children, and desired to remove all 
doubt upon that question, considering that the word 
“preside” might be construed to apply only to those who 
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were domiciled in the district, and were maintaining a 
legal residence therein for all purposes. This change must 
have been made out of an abundance of caution. The word 
“reside” in the section as it was originally would not 
necessarily be construed to mean a legal residence as 
distinguished from actual inhabitancy. The exact meaning 
to be given to the words “reside” and “residence” depends 
oftentimes upon the connection in which they are used, 
and upon the general purposes of the legislation in which 
they may be employed. The policy of our state is to fur- 
nish free schools for all children of school age, and to 
compel unwilling parents to give their children the benefit 
of these schools. We are satisfied with the language used 
upon this point in McNish v. State, T4 Neb. 261. Our 
school law does not contemplate that families will be 
broken up for the purpose of sending children to the 
common schools. It was necessary for these officers to be 
at the state capital, and the allegations of the petition 
show that they live in Lincoln within the meaning of the 
school law. 

2. In State v. School District of City of Superior, 55 
Neb. 317, the relator “owned a farm in Kansas and had 
resided thereon with his family as a home for many years.” 
Every all, for several years, he had moved his family and 
a portion of his household goods to the city of Superior in 
this state “to permit his children to attend the public 
schools of that city, and at the close of the school year they 
moved back to their farm in Kansas, where they remained 
until the beginning of another school year.” The main 
fact, then, upon which the decision depended was that the 
relator had taken his children to the city of Superior 
solely for the purpose of sending thém to school; and it 
has been held that such action would be a fraud upon the 
school district, and that the children of the relator under 
such circumstances might be required to pay tuition. 
Opinion of state superintendent of Wisconsin, quoted in 
State v. Thayer, 74 Wis. 48. This case is cited and other 
portions of the opinion of the superintendent quoted from 
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with approval in J/cNish v. State, supra. This appears to 
be a just distinction. If the family is removed temporarily 
to the school district for the principal purpose of obtaining 
the advantages of the school without expense to the family, 
the school authorities may protect the district from such 
imposition. If the family, or the person or persons having 
the legal custody and control of children of school age, 
remove to and lived in the school district principally 
from other motives than obtaining the privilege of the 
schools for their children, even though their stay in the 
school district is not expected to be permanent, such chil- 
dren should not be deprived of the benefits of school priv- 
ileges while so living in the district. If the removal to 
the district is solely for the purpose of obtaining school 
privileges, still if the legal residence of the family is 
actually changed to the school district, whatever the 
motive may be for so doing, there can be no doubt of the 
right of the children to school privileges. It was upon this 
ground that the relator in State v. School District of City 
of Superior, supra, claimed school privileges for his chil- 
dren. He presented to the court the issue as to whether he 
had actually changed his legal residence to Superior, and 
it was that question that.was discussed by the court. 

The respondents should have admitted these children 
into the public schools without charge for tuition. The 
facts are fully stated in the petition for the writ, and upon 
the argument it was understood that the respondents had 
no further defense to make. The relators therefore are 
entitled to a peremptory writ upon this application. 


‘WRIT ALLOWED. 
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IN RE EUGENE BURTON. 
Fitep June 8, 1906. No. 943. 


Attorneys: ADMISSION To Practice. Section 9, ch. 3, Rev. St. 1866, 
was not repealed as a whole by ch. 6, laws 1895, but the power of 
the district court to admit attorneys of other states to practice 
in this state was taken away by that act. In re Admission to the 
Bar, 61 Neb. 58, distinguished. 


APPLICATION of Eugene Burton for admission to the bar. 
Motion for admission sustained. 


SEDGWICK, C. J. 


On the application of Eugene Burton for admission to 
the bar, the bar commission reported specially asking 
the opinion of the court upon a question of law. Section 9, 
ch. 8, Rev. St. 1866, provided for the admission to the bar 
of practicing attorneys of other states. This court said 
that this section, which was also section 9, ch. 7, Comp. St. 
1893, was repealed by chapter 6, laws 1895. Jn re Admis- 
sion to the Bar, 61 Neb. 58. Of course, if this section was 
repealed it could not afterwards be amended, but in 1903 
the legislature attempted to amend it, and enacted that 
it should thereafter read as follows: “Any person pro- 
ducing a license, or other satisfactory voucher, proving 
either that he has been regularly admitted an attorney 
at law in the courts of record of any state where the 
requirements for admission when he was admitted were 
equal to those prescribed in this state, or so proving that 
he has practiced law five full years in courts of record 
under license in any state, and proving also that he is a 
person of good moral character, may be admitted by the 
supreme court to the bar in this state without examina- 
tion.” Laws 1908, ch. 5, sec. 3. The question then is whether 
the original section was repealed by the act of 1895. The 
point decided in the opinion above referred to was that the 
provision of the original section that attorneys might be 
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admitted by the district court was necessarily repealed by 
implication, and not that the whole section was repealed. 
It was recited in the opinion that “it appears that some of 
the district courts are still assuming the power to admit ta 
practice generally persons who present certificates of ad- 
mission from the courts of other states and of territories,” 
and it was determined that the district courts have no such 
power since the enactment of the law of 1895. That law 
expressly gives the sole power of admission to the supreme 
court, and thereby so far repeals section 9 of the former 
act as to take away the jurisdiction of the district court in 
uch matters. The expression in the opinion, “The act is 
complete in itself and results in repealing sections 3 and 9 
above referred to,” was perhaps unfortunate. If it repeals 
sections 3 and 9 it must répeal the whole chapter, which 
at that time embraced 14 sections containing many impor- 
tant provisions not included in the act of 1895. There was 
nothing then to prevent the legislature from amending 
section 9 as it did in the act of 1903, and the section, as 
so amended, is valid. 
The motion for admission is therefore 
SUSTAINED. 


LANCASTER COUNTY ET AL. V. CHARLES O. WHEDON. 
Fitep June 8, 1906. No. 14,195. 


1. Taxation: APPEAL: BURDEN or Proor. Where a taxpayer appeals 
from the action of the board of equalization in the matter of the 
assessment of property for taxation, the burden is on the appel- 
lant to show that the decision of the board is erroneous. 


2. 


: JupaMent: EvmweNce. The statement of a witness that he 
would not have increased the assessed valuation of the real estate 
of a certain precinct or ward, and that such increase did not tend 
to equalize the values of real estate throughout the city, without 
stating any facts as a basis for his opinion, is not sufficient to © 
overthrow the judgment of the board of equalization. 


51 
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EquaLlizATION: Novice. Where the value of property, as 
returned by the assessor, as to an entire precinct is relatively 
too low, it may be raised by the board of equalization without 
notice previously given to property owners. 


4. Board of Equalization: Finpryes. The statute requires no formal 
finding by the board of equalization as a basis for its action in 
equalizing assessments between precincts, and a finding that it 
is necessary to a just and proper equalization of the assessments 
of the various precincts and wards of a county that the aggre- 
gate assessment of certain precincts and wards be raised, and 
that others be lowered, is sufficient to sustain an order equalizing 
such assessments. 


ERkOoR to the district court for Lancaster county: Eb- 
WARD P, HOLMES, JupGE. Reversed. 


J. L. Caldwell, F. M. Tyrrell and Charles EH. Matson, for 
plaintiffs in error. 


Charles 0. Whedon, pro se. 


BARNES, J. 


The facts underlying this controversy, as disclosed by 
the record, are as follows: On the 7th day of July, 1904, 
the last day of the session of the county board of equaliza- 
tion of Lancaster county, an order was entered by said 
board equalizing the assessments in said county, as 
follows: “Whereas, it is necessary to a just and proper 
equalization of the assessment of the various precincts and 
wards of Lancaster county that the aggregate assessment 
of certain precincts and wards be raised and lowered; 
therefore, be it resolved by the board of equalization of 
Lancaster county, Nebraska, that the following precincts 
and wards be lowered, viz. (then follows the names of 22 
precincts) : and the aggregate assessment of the following 
. precincts and wards be raised, viz.: Fifth ward—lots 10 
per cent.; sixth ward—lots 10 per cent.; first ward 
—lots10 per cent.; third ward—lots 10 per cent. The 
amount of such additions or reductions shall be added 
to or subtracted from each individual assessment in 
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said precincts or wards pro rata, except where valua- 
tions have been fixed by the board of equalization.” Some 
two weeks later Charles O. Whedon, a resident tax- 
payer of the fifth ward in the city of Lincoln, filed a notice 
with the county clerk certifying his intention of appealing 
from the order increasing the assessed valuation of the real 
estate in said ward. His appeal bond was later approved 
and, together with a transcript of the proceedings of the 
board, was filed with the clerk of the district court, thus 
perfecting his appeal in accordance with the practice 
governing appeals from the allowance or disallowance of 
claims by the county board. Later on the appellant filed 
his petition in said court, alleging, among other things, 
that he prosecuted the appeal on his own behalf and on 
behalf of all other owners of real estate subject to taxation 
in said Fifth ward precinct. The county attorney demurred 
to the appellant’s petition, and when the cause came on 
for trial withdrew the demurrer, and objected to the intro- 
duction of any evidence on the part of the appellant on the 
grounds that the court had no jurisdiction over the subject 
matter, and no jurisdiction over the person of any tax- 
payer of the Fifth ward other than Mr. Whedon. The 
objection was overruled; the case was tried upon the 
evidence introduced by the appellant alone, and the court 
thereupon made the following findings: ‘That the plain- 
tiff was the owner of certain real estate in the Fifth 
ward of the city of Lincoln, said ward being one of the 
precincts of Lancaster county; * * * that appellant 
prosecutes the dppeal, not only on his own behalf, but on 
behalf of all other owners of real estate subject to taxation 
in said precinct; that on the last day of the sitting of the 
board of equalization of said county, to wit, on the 7th day 
of July, 1904, said board made its order as set out in appel- 
lant’s petition, and that the county clerk in making up the 
tax list of said county added to each lot or tract of real 
estate in said precinct 10 per cent. above the valuation 
placed thereon by the county assessor or his deputy; 
that such increase of 10 per cent. was not necessary or 
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proper to be made for: the purpose of equalizing the 
valuations of property in said county for the purpose of 
producing a just relation between all the valuations of 
property in said county, or for any purpose whatever, and 
that such increase was unauthorized, and was arbitrarily 
made, without ascertainment being made or had by said 
county board as to whether the valuation of the property 
in said precinct: bore a just relation to the property in 
other precincts of said county.” And thereupon the court 
reversed the order of the board of equalization, annulled 
the same, set it aside, directed the county treasurer to cor- 
rect his tax record to conform to the judgment of the court, 
and taxed the costs of the proceeding to the county. From 
said judgment the county attorney has brought the case. 
to this court by a petition in error. 

The plaintiffs contend that, no complaint having been 
filed before the board of equalization, neither the appellant 
Whedon, nor any other real estate owner in the Fifth ward, 
can be heard to complain that his assessment was too high, 
or, in other words, that the court was without jurisdiction 
of the subject miatter of the appeal. Section 124, art. I, 
ch. 77, Comp. St. 1903, provides: “Appeals may be taken 
from any action of the county board of equalization to the 
district court within twenty days after its adjournment, 
in the same manner as appeals are now taken from the 
action of the county board in the allowance or disallow- 
ance of claims against the county.” It is further provided 
by said section that “the court shall hear the appeal as in 
equity and without a jury, and determine anew all ques- 
tions raised before the board which relate to the liability 
of the property to assessment, or the amount thereof.” 
So, it would seem that a taxpayer, or the taxpayers col- 
lectively, of any precinct or ward may appeal from the 
action of the board of equalization in such a case by pro- 
ceeding in the manner pointed out by the statutes. Whether 
it is necessary for the appellant to file a complaint and 
have a hearing before the board, as a foundation for his 
right to appeal, we are not required to determine in this 
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case, because the judgment of the district court must be 
reversed on other grounds, and we therefore leave that 
question for future consideration. 

It is next contended that the evidence is insufficient to 
sustain the judgment of the trial court. As before stated, 
the appellant introduced his testimony, and no evidence 
was produced on behalf of the appellees. But one witness, 
Mr. J. R. C. Miller, was produced, who testified as follows: 
“Q. Mr. Miller, in regard to the raise of 10 per cent. on real 
estate in the Fifth ward precinct, in view of the assessed 
valuation placed on the property of the city and the inves- 
tigation that you have made since the adjournment of the 
board of equalization, would you say that that raise of 10 
per cent. on the real estate of the Fifth ward was unneces- 
sary and excessive in comparison with the valuation on 
other property in the city? A. Yes, I think that is true. 
But I would like also to say that it don’t make the assess- 
ment any more uniform by the 10 per cent. raise than if 
it had been left off. Q. How is that? A. I would say that 
it don’t make the assessment any more uniform by putting 
the 10 per cent. on than if it had been left off. Q. (By Mr. 
Caldwell.) You mean uniform throughout the ward? A. 
Yes. Q. (By Mr. Whedon.) You would say, then, that that 
raise was unnecessary, and did not tend to equalize the 
values of the real estate throughout the city? A. No, sir. 
Q. And you would not make that increase now just upon 
that ward alone, in view of the valuation that has been 
placed upon the other property throughout the city—real 
estate throughout the city? A. No, not in that way. No, 
sir. (By the Court.) This raise was made by the board of 
equalization without notice? A. Yes, sir; just a flat raise 
by the board of equalization. Q. (By Mr. Caldwell.) That 
equalized the values of the several wards in the city? A. 
Yes, sir. (By the Court.) Wasn’t raised at your instance? 
A. No, sir.” It also appears that the witness was the 
county assessor and a member of the board of equalization, 
and this was all of the evidence offered or received at the 
trial. 
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/ When the jurisdiction of a quasi judicial tribunal is once 
' established, its subsequent proceedings are presumed to be 
_ regular. And so the rule is that, where a taxpayer appeals 
to the district court from the action of the board of equali- 
zation in the matter of the assessment of property for tax- 
ation, the burden is on the appellant to show that the 
decision of the board is erroneous. A contrary holding 
would impose on the district court the duty of making an 
original assessment of the property of the county. Frost 
v. Board of Rewmew, 113 Ia. 547. It will be observed that 
the witness stated no facts on which to base an opinion 
that the action of the board was incorrect. The substance 
of his testimony is that he would not have made the raise 
of 10 per cent. on the assessed valuation of the real estate 
in the Fifth ward, but he gives no reason for his statement. 
He gives no facts as to the assessed value of property in 
any other precinct of the city or county, but merely states 
that the raise did not make the assessed valuation of the 
city precincts or wards any more uniform than it was be- 
fore such increase was made. There is nothing in the 
testimony by which a comparison of values between the 
different wards of the city and the different precincts of 
the county can be made, and the court was not justified in 
allowing the individual opinion of the witness to prevail 
over the collective judgment of the members of the board 
of equalization, of which he was a constituent part, and 
whose conclusion he had,. without objection, officially 
agreed to. Again, an examination of the petition satisfies 
us that it is insufficient to sustain the judgment of the 
trial court. To be sure, it contains an allegation that the 
‘increase complained of was needlessly, unjustly and arbi- 
trarily made, but such allegations are the conclusions of 
the pleader, and not statements of facts. So, we are satis- 
fied that neither the appellant’s petition nor the evidence 
adduced by him was sufficient to sustain the judgment of 
the district court. 
Complaint is also made of the finding that notice of the 
meeting or action of the board of equalization in ordering 
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the increase should have been given to the real estate own- 
ers of the Fifth ward. We are satisfied from an examina- 
tion of the authorities that no such notice was necessary. 
Section 121, art. I, ch. 77, Comp. St.-1903, provides, among 
‘other things, that “the county board shall hold a session 
of not less than three nor more than twenty days for the 
purpose contemplated in this section, commencing on the 
first Tuesday after the second Monday of June each year.” 
This is a sufficient notice to all taxpayers of the board’s 
meetings. If the appellant, or any other taxpayer in the 
county, feared that the board would make any order detri- 
mental lo his interest, it was his duty to be there to pro- 
test. In the recent case of Hacker v. Howe, 72 Neb. 385, 
it was said: 

“No notice is required, other than that given by statute, 
of the time and place of meeting or of action taken by the 
state board in the equalization of the assessments of prup- 
erty of the different counties.” In the body of the opinion 
Chief Justice HoLcoMsB says: “With reference to the al- 
leged want of notice of the meeting of the state board of 
equalization, none is required. The section under which 
the board acted fixes the time and place of the meeting, and 
this of itself is sufficient notice, even though one were re- 
quired, to the different counties and all persons interested, 
of the time and place of such meeting. By this statute 
all are warned as to when the meeting will occur, and the 
nature of the action which may be taken in pursuance of 
the power therein conferred upon the board. This section 
meets all legal requirements as to public notice, and no 
additional duty devolves upon the board to notify any of 
the time and place of its meeting, or of its contemplated 
action when convened for the purposes contemplated by 
the statute.” 

Hallo v. Helmer, 12 Neb. 87, is a case directly in point. 
It is there held that, where the valuation of property, as 
returned by the assessor, as to the entire precinct or tax 
district is relatively too low or too high, it may be raised 
or lowered by the board of equalization without notice pre- 
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viously given to property owners. So, it seems that no 
notice of the action of the board was required, and the 
holding of the trial court to the contrary constitutes re- ° 
versible error. It is contended, however, by the defendant 
in error that the allegations of his petition were confessed 
for want of answer, and therefore the plaintiff cannot be 
heard to complain of the judgment of the trial court. This 
contention is not well founded: First, because, as we have 
heretofore stated, his petition did not state sufficient facts 
to entitle him to the relief prayed for; and, second, the 
cause was tried in the district court as though an answer 
was unnecessary. Judgment was not taken pro confesso 
for want of an answer to the petition, but a trial was had 
in which the appellees objected to the introduction of any 
evidence, or, in effect, demurred to the petition ore tenus; 
the demurrer was overruled, and the appellant in order 
to make his case produced his witness, whose evidence was 
taken, and the judgment of the trial court was based alone 
on such evidence. So, the failure of the appellees to 
answer in the court below does not deprive them of the 
right to review the judgment of that tribunal. 

It is further contended by the defendant in error that 
the finding of fact made'by the board was not sufficient 
to sustain its order. An examination of the statute dis- 
closes that it makes no provision for a finding of any kind. 
It is made the duty of the board, among other things, to 
ascertain whether the valuation in one township, precinct 
or district bears just relation to all townships, precincts 
or districts in the county, and to increase or diminish the 
aggregate valuation of property in any township, precinct 
or district by adding or deducting such sum upon the 
hundred as may be necessary to produce a just relation 
between all the valuations of the property in the county. 
The record recites, in effect, that the board ascertained the 
necessary facts, and such ontne was sufficient to authorize 
the board to act. 

So, we are of opinion that defendant’s contention cannot 
be sustained, and, for the errors above mentioned, the judg- 
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ment of the district court is reversed and the cause is re- 
manded for further proceedings in accordance with this 
opinion. 

REVERSED. 


CHARLES O. WHEDON, APPELLANT, V. LANCASTER COUNTY 
ET AL., APPELLEES. 


Firep June 8, 1906. No. 14,406. 


Taxation: Levy: AprEAL. The statutes of this state make no provision 
for un appeal from the order of the county board in making the 
tax levy provided for by section 136, art. I, ch. 77, Comp. St. 1903; 
and an attempt to prosecute such an appeal confers no _Jurisdic- 
tion on the district court to review such order. 


APPEAL from the district court for Lancaster county: 
Epwarp P. HOLMES, JUDGE. Affirmed. 


Charles O. Whedon, pro se. 


J. L. Caldwell, F. M. Tyrrell and Charles EH. Matson, 
contra. 


BARNES, J. 


The facts presented by this appeal are substantially as 
follows: It appears that the board of equalization of Lan- 
caster county completed its labors for the year 1904 within 
the time fixed by statute, and thereafter, on the 7th day of 
July, the county board levied taxes to the amount of 15 
mills on the dollar of the assessed valuation of the property 
of said county. No objections were made to such levy, and 
no complaint in relation thereto was ever filed with or 
presented to said board by any one. On the 21st day of 
July, 1904, one Charles O. Whedon, a resident taxpayer 
of said county, gave notice of an appeal to the district 
court from the order constituting such levy of taxes, filed 
his bond, obtained a transcript of the proceeding in ques- 
tion, filed the same in the district court for said county, 


‘ 
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and caused his appeal to be docketed by the clerk of said 
court. Thereafter, and in due time, he filed his petition, 
setting forth, in substance, the assessed valuation of the 
county for the year 1903, the amount of the taxes for that 
year, together with a statement of the sum of money nec- 
essary to properly conduct the business of the county, and 
alleged that the levy for 1903 was largely in excess of the 
amount necessary to properly conduct the county affairs. 
The petition also contained a statement of the assessed 
valuation of the property of the county for the year 1904, 
the amount af the Jevy complained of, the sum of money 
that such levy would produce in each of the several funds 
of the county, the amount necessary to conduct its govern- 
mental affairs, and alleged that the levy was excessive, 
extravagant, exorbitant and illegal, because there would 
be raised thereby a sum of money largely in excess of the 
needs of the county. Without quoting the petition, it is 
sufficient to say that it contained averments which were 
probably sufficient to constitute a cause of action to re- 
strain the board from making a portion of the tax levy in 
question, or to recover taxes levied for an illegal purpose 
where paid under protest. The appellees, including the 
county board, demurred to the appellant’s petition on the 
ground, among others, that the district court was without 
jurisdiction of the subject matter of the appeal. The 
demurrer was sustained for the reason, as stated in the 
judgment of the district court, “that the law does not 
authorize an appeal from the levy of taxes made by the 
board of county commissioners.” The appellant excepted, 
elected to stand on his petition, declined to further plead, 
and judgment was rendered against him dismissing the 
appeal at his costs. From that judgment he brings the case 
to this court under our present statute regulating appeals. 

The appellant contends that the statutes authorize an 
appeal from such levy, while the appellees insist that the 
law makes no such provision; and this is the principal 
question for our consideration. The right of appeal in this 
state is purely statutory, and, unless the statute provides 
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for an appeal from the decision of a quasi judicial tri- 
bunal, such right does not exist. With this rule in view, 
we come to examine the statutes defining the powers and 
duties of the county board in the matter of taxation, and 
the provisions contained in the present revenue law rela‘- 
ing to appeals from the orders of that tribunal. Section 
120, art. I, ch. 77, Comp. St. 1903, provides that “the 
county board, the county assessor, and county clerk, shall 
constitute the county board of equalization, and the county 
clerk shall be the clerk of said board.” Section 121 pro- 
vides for a session of the board, defines its powers and 
duties in regard to the equalization of the county assess- 
ments before the tax levy is made, and limits the duration 
of such session. It is provided by section 124 that “appeals 
may be taken from any action of the county board of equal- 
ization to the district court within twenty days after its 
adjournment, in the same manner as appeals are now 
taken from the action of the county board in the allowance 
or disallowance of claims against the county.” And it is 
further provided that “the court shall hear the appeal as 
in equity and without a jury, and determine anew all 
questions raised before the board which relate to the 
liability of the property to assessment, or the amount 
thereof, and any decision rendered therein shall be 
certified by the clerk of the court to the county clerk, who 
shall correct the assessment books in his office accord- 
ingly.” This is the only provision authorizing an appeal 
from the orders of the county board of equalization. Sec- 
tion 136 provides that “on the last day of sitting as a board 
of equalization the county board (not the board of equal- 
ization) shall levy the necessary taxes for the current year, 
including all county, township, city, school district, pre- 
cinct, village, road district, and other taxes required by 
law to be certified to the county clerk and levied by the 
county board.” A careful examination of our present 
revenue law discloses that it contains no provision for an 
appeal from the order of the county board in making the 
tax levy. We therefore conclude that it was not the inten- 
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tion of the legislature to allow a taxpayer to appeal from 
such order. In Keokuk & Hamilton Bridge Co. v. People, 
185 Ill. 276, construing a statute very much like our own, 
the court said: 

“An appeal cannot be prosecuted as of right, but only 
when authorized or granted by the statute. The provision 
* * * (of the statute) which provides for an appeal 
to test the correctness of the decision of the board on one, 
only, of the contentions committed to it to decide, is a 
denial, by implication, of the right to appeal from any 
other of the decisions of the board.” 

The same rule, in substance, was announced in Dutton 
v. Board of Review, 188 Ill. 386, and In re Appeal of Wil- 
merton, 206 Il]. 15. The reason for our conclusion is made 
clear by what was said by Chief Justice HOLCOMB in 
Hacker v. Howe, 72 Neb. 385, where we find the following: 

“An assessment means the determination of the value of 
a man’s property for the purpose of levying a tax; an 
official listing of persons and property with an estimate of 
the value of the property of each for purposes of taxation. 
3 Cyc. 1111.” 

This clearly distinguishes the act of assessment from the 
order constituting the tax levy. A proper and legal assess- 
ment must first be made, and the value of the taxable 
property of the county must be thus ascertained as a basis 
for the subsequent act of levying sufficient taxes to conduct 
the governmental affairs of the state, the county and its 
several municipalities. So, the statute providing for an 
appeal from the decision of the board of equalization in 
certain matters of assessment can have no application 
whatever to the subsequent action of the county board by 
which the tax is levied. This would seem to be the view 
entertained by the supreme court of Iowa in construing a 
statute very like our own. City Council of City of Marion 
v. National Loan & Investment Co., 122 Ia. 629. Speaking 
of a case where the jurisdiction of the court depended on 
the right to appeal, the supreme court of Iowa said: 

“No presumption can be entertained to the effect that 


VoL. 76] SANUARY TERM, 1906. 765 


Parker v. State. 


jurisdiction as to the subject-matter appealed from exists. 
The record must show it. As in the case of an appeal to 
this court, we can proceed only when it appears as an 
affirmative fact, established by matter of record, that a 
judgment has been rendered from which an appeal may- be 
taken. And consent of parties—much less, mere silence 
on the part of the appellee—cannot be accepted as suffi- 
cient to take the place of a record showing the essential 
fact of jurisdiction.” Green v. Ronen, 59 Ia. 88; Groves v. 
Richmond, 58 Ia. 54. 

Again, it would seem clear that the legislature never 
intended to confer jurisdiction upon the courts by appeal 
to review or control the discretion of the county board in 
the matter of levying taxes. To grant the district court 
such powers would, in effect, substitute its discretion for 
that of the county board, the tribunal to which the statute 
has specifically committed that duty. So, we are of 
opinion that the right of appeal to the district court from 
an order of the county board in making the necessary tax 
levy under the provisions of section 137, art. I, ch. 77, 
- Comp. St. 1903, does not exist, and therefore that court 
was without jurisdiction to hear and determine the mat- 
ters set forth in the appellant’s petition. 

It follows that the judgment of the district court in sus- 
taining the demurrer and dismissing the appeal herein 
was right, and it is therefore 

AFFIRMED. 


SAMUEL PARKER V. STATE OF NEBRASKA. 
Firep June 8, 1906. No. 14,592. 


Instructions to the jury must be based upon and applicable to the 
evidence; and where in the trial of a criminal case an instruction 
is given without testimony to sustain it, and prejudice results 
thereby, a new trial will be granted. 
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Error to the district court for Thurston county: Guy 
T, GRAVES, JUDGE. Reversed. 


W. 8. Summers and Thomas L. Sloan, for plaintiff in 
error. 


Norris Brown, Attorney General, and W. T. Thompson, 
contra. 


BARNES, J. 


Samuel Parker was tried in the district court for Thurs- 
ton county on an information charging him with murder 
in the first degree for the killing of one Andrew Johnson. 
He was found guilty of the crime of manslaughter, and 
sentenced to the state penitentiary for a term of five 
years. From that judgment and sentence he prosecutes 
error, and will be hereafter called the accused. 

His first contention is that the trial court erred in over- 
ruling his motion to quash the jury panel. The grounds 
of such motion were: First, that a large number of the 
citizens, taxpayers and residents of Thurston county are 
Indians, and were objected to and excluded from the jury 
list from which the panel was drawn for that reason alone; 
that, he being an Indian, such action amounted to a denial 
of his rights under the laws and the constitution of this 
state and of the United States. Second, that one of the 
officers who participated in selecting the jury was a non- 
resident of Thurston county, and disqualified from acting 
in that capacity. It appears that his motion was sup- 
ported by affidavit evidence, and an examination of the 
record discloses that such affidavits are not embraced in 
-or made a part of the bill of exceptions, and whatever 
showing there was in support of the motion is contained in 
the transcript. The evidence not having been preserved 
in the manner provided by law, and according to our well- 
established rules of practice, it cannot be considered by 
this court, and therefore we are unable to determine this 
question. Wright v. State, 45 Neb. 44. 
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It is also contended that the court erred in receiving 
the evidence of the witness Maggie Martin, forthe reason 
that she was wholly unacquainted with the nature and 
sanctity of an oath. Her preliminary examination leaves 
her competency doubtful, to say the least, but we are not 
required to determine this question for reasons which will 
hereafter appear. 

It is further claimed that the court erred in instructing 
the jury, on his own motion, as follows: “9. You are 
instructed that a party charged in the unlawful killing 
of a human being cannot avail himself of the claim of 
necessary self-defense, cr defense of family, if the necessity 
for such defense was brought on by his own deliberate, 
wrongful act. Therefore, if the jury believe from the 
evidence that the defendant sought, brought on, or volun- 
tarily entered into a difficulty with the deceased, Andrew 
Johnson, for the purpose of wreaking vengeance upon 
him, or to accomplish some unlawful purpose, or if the 
jury should find and believe from the evidence, beyond a 
reasonable doubt, that he killed the deceased at a time 
when he had, because of the acts of the deceased or those 
with the deceased, no reasonable apprehension of imme 
diate and impending injury to himself or family, and did 
so to accomplish some unlawful purpose, or did it from a 
spirit of retaliation and revenge, then the defendant cannot 
avail himself of the law of self-defense.” The jury were 
further told in substance, by instruction No. 10: “If from 
all of.the evidence they should find, beyond a reasonable 
doubt, that the defendant had no reason to believe that the 
deceased, Andrew Johnson, intended to take the life of his 
father or inflict upon him great bodily harm, and that the 
defendant struck the fatal blow in revenge, or in a reckless 
spirit, the defendant was not entitled to claim exemption 
from punishment on the ground of self-defense, or defense 
of his father.” 

Many of the witnesses in this case were Indians, and 
their evidence was delivered through an interpreter. Some 
of it is hardly intelligible; but it fairly establishes the 
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following: The deceased, together with his wife and his 
two daughters, was visiting the father of the accused at 
his place of residence during the afternoon of the day when 
the difficulty, which probably caused his death, occurred. 
The accused was absent from home during all that day 
until a short time before the affray in question took place. 
The father of the accused had two or three bottles of 
whiskey, and, when the deceased and his family arrived 
at his place, produced them. They all drank copiously of 
the liquor, and were more or less intoxicated when the 
accused came upon the scene. It is fairly inferable from 
the evidence that the two families had been friends for 
many years, and no difficulty of any kind had occurred 
between them until after the accused returned. About 
that time the deceased and his family prepared to leave 
for their home, but he was so intoxicated that he was 
hardly able to go from the house to the wagon, so the 
accused assisted him to where the team stood, and tried 
to lift him into the wagon. The deceased in attempting 
to climb into the vehicle fell to the ground, and one of its 
wheels ran over him. This apparently caused him to 
become angry, and he laid hold of the accused and com- 
menced to bite him. In order to make him desist, the 
accused choked the deceased, and thereupon the wife laid 
hold of the accused, pulled his hair, choked him, and tore 
his shirt off. He thereupon turned his attention to the 
woman. The deceased, having by this time become par- 
tially sober and able to help himself, obtained the posses- 
sion of a neck-yoke, and commenced an assault upon the 
father of the accused, chasing him, as the evidence shows, 
' at least two or three times around a cultivator, which stood 
there, finally overtaking him; and the son, seeing the dan- 
ger the father was in, came to his assistance. He succeeded 
in wresting the neck-yoke from the deceased, and struck 
him with it. Johnson thereupon fell to the ground, was 
afterwards taken home, and was found to be quite badly 
injured. He died some nine days afterwards, either from 
the.effects of the blow or from blood poisoning caused by 
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his wounds. We find no testimony in the record which 
shows, or tends to show, that the accused brought on the 
difficulty, that he was actuated by any hatred of the 
deceased, or that he cherished any spirit of ill will or 
revenge toward him. On the contrary, the evidence seems 
to show that the parties were friends until the very 
moment when the affray commenced. So, the real question 
for the jury was whether the accused used more force than 
was necessary, or than would have appeared to be neces- 
sary under the circumstances to a careful, prudent and 
considerate man, in the defense of his father. This being 
true, the giving of the instruction above quoted was revers- 
ible error. The tendency of the instruction was to lead 
the jury to believe that there was some evidence from 
which the element of hatred, revenge or ill will could be 
attributed to the accused, and thus deprive him, as stated 
by the court, of the right of self-defense, or defense of his 
father. The instruction complained of is in almost the 
identical language which we disapproved in the case of 
Blair v. State, 72 Neb. 368, where it was said: 

“It is a well-settled rule that the instructions must be 
based on the evidence, and where an instruction has been 
given without any testimony to support it, and prejudice 
results thereby, it is reversible error.” 

The record contains many other assignments of error, 
but as the judgment must be reversed for those which we 
have heretofore discussed, they will not be considered, and 
it may be presumed that upon a retrial of the case they will 
be avoided by the trial court. 

For the foregoing reasons the judgment of the district 
court is reversed and the cause is remanded for a new 
trial. 

REVERSED. 


52 
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STATE OF NEBRASKA V. HENRY F.. DAILEY. 
Fitep June 8, 1906. No. 14,613. 


Penal Statute: Construction. The provisions of a penal statute will 
not be extended by construction so as to apply to persons not 
clearly within its terms. 


Error to the district court for Douglas county: GEO. 
A. Day, JuDGE. Affirmed. 


Norris Brown, Attorney General, W. W. Slabaugh and 
C. E. Foster, for plaintiff in error. 


Gurley, Crawford & Woodrough, contra. 


LETTON, J. 


Henry F. Dailey was charged, as agent of the owner, 
with refusing to erect and maintain certain fire escapes in 
the manner provided by law upon a certain building in the 
city of Omaha. He filed a special demurrer to the infor- ~ 
mation. This demurrer was sustained by the district court 
and the defendant discharged. The county attorney 
excepted to this action, and brings the case to this court for 
review, alleging error on the part of the court below in 
sustaining the demurrer. 

The information in substance charged that the defend- 
ant, being an agent of one Knox, the owner of the Winona 
building, having been. duly notified by the deputy labor 
commissioner to erect and provide three single wrought 
iron or steel balcony stair fire escapes on the rear of said 
_ building, did unlawfully refuse to comply with such notice, 
and to place or cause to be placed on said building such 
fire escapes as provided by law. The defendant does not 
question the sufficiency of the statute as far as it purports 
to prescribe a rule of civil conduct for those in actual con- 
trol of the kind of buildings mentioned in the act. The 
only question is as to the validity of that part of the act 
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which makes it a misdemeanor for the agent to fail to 
erect fire escapes after notice has been served upon him. 
The power given to the-labor commissioner to serve a 
notice upon the “owner or owners, trustees, or lessees, their 
agents or the occupant of any building” is not a delegation 
of legislative power, as the defendant contends, but is 
merely a method prescribed for calling to the attention 
of the persons interested in the building the fact that the 
owners have failed to perform their legal duty. The power 
of supervision and inspection must be vested in some of- 
ficer, and the labor commissioner has been clothed with it. 
The object. of the notice is to allow grace to the persons in- 
terested before enforcement by prosecution. In contempla- 
tion of law, a building of the character described in the 
act, which is unprovided with proper and reasonable 
methods for the egress of its occupants in case of fire, is a 
nuisance, and the agencies which are customarily em- 
ployed for the suppression and abatement of nuisances are 
proper to be used in such case. The police powers of the 
state are properly called into exercise for this purpose. 
These powers are not and need not be uniform in their 
operation or methods, the enforcement varying in method, 
and the penalty in character, as in the judgment of the 
legislature seems best adapted to accomplish the desired 
result; but the provisions of this act, at least so far as 
concern the agent, seem defective. That part of the act, 
the consideration of which is involved in this case, is as 
follows: ““It shall be the duty of said commissioner of 
labor or his deputy to serve a written notice in behalf of 
the people of the state of Nebraska upon the owner or 
owners, trustees, or lessees, their agents or the occupant 
of any building within this state, not provided with fire 
escapes in accordance with the provisions of this act, com- 
manding such owner, trustee, lessee or occupant, or either 
of them, to place or cause to be placed upon such building 
such fire escape or escapes as is provided for in section 
four (4) of this act, within thirty (30) days after the 
service of such notice.’ Comp. St. 1905, ch. 30, sec. 17 
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(Ann. St. 6361). And section 18: “Any such owner or 
owners, trustee, lessee or occupant or either of them, or 
their agents, so served with notice as aforesaid, who shall 
not, within sixty (60) days after the service of such 
notice upon him or them, place or cause to be placed such 
fire escape or escapes upon such building as required by 
this act and the terms of such notice, shall be subject to a 
fine of not less than twenty-five or more than two hundred 
dollars, and to a further fine of fifty dollars for each 
additional weck of neglect to comply with such notice.” 
The object of the law evidently is to compel the owner of 
the building to provide fire escapes. It is made the duty 
of the labor commissioner to serve a written notice upon 
the “owner or owners, trustees, or lessees, their agents, 
or the occupant” of the defective building. This notice, 
while it may be served upon the agent, commands “sucn 
owner, trustee, lessee or occupant, or either of them,” to 
provide fire escapes within 30 days after the service of the 
notice. It will be observed that the notice does not com- 
mand or require the agent to place the fire eScape upon 
the building. By the next section it is provided that “any 
such owner or owners, trustee, lessee or occupant or either 
of them, or their agents, so served with notice as afore- 
said,” who shall not provide the fire escapes “as required 
by this act and the terms of such notice” shall be punished 
as therein provided. There is an evident inconsistency 
between these two sections. The notice required by the 
first section does not command the agent to furnish the 
fire escape, but by the second section the agent is to be 
punished for not erecting such a fire escape as is required 
by the terms of such notice. The intention of the legisla- 
ture evidently was to permit the notice commanding the 
owner to provide the fire escapes to be served upon the 
agent, since he might be more readily accessible than the 
owner, but to require the owner to perform the duty of 
furnishing the fire escapes. In the case of Arms v. Ayer, 
192 Ill. 601, the Illinois statute, of which the Nebraska 
statute is almost a verbatim copy, was considered by the 
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supreme court of Illinois as far as it provided for civil 
damages, and it was held that the reasonable intendment 
is that the owner or owners of the building shall perform 
the duty of furnishing the fire escapes. 

It is argued by the state that the purpose of the act may 
be defeated by holding that the agent may not be held 
liable criminally for the default of his principal, but we 
must construe the law as we find it. The purpose of the 
act is a proper one, but whether its terms afford the most 
efficacious remedy for the evil which it is sought to right 
may be questioned. It might perhaps be competent for the 
legislature to provide that a building nnequipped with fire 
escapes should be deemed a nuisance and that no persons 
should be permitted to occupy the same, whether as the 
owner, tenant, agent, or in any other capacity, until it had 
been placed in a condition of safety. Similar provisions 
have been adopted in other states to reach nonresident 
owners of defective buildings. Any reasonable means, not 
in conflict with the constitution, which the legislature may 
adopt to prevent such terrible calamities as have happened 
in the past from the failure of property owners to provide 
proper means of escape from fire, ought to receive the 
favorable consideration of the courts. We cannot, how- 
ever, extend the provisions of a penal statute to persons to 
whom it is at least doubtful it was intended to apply. 

The judgment of the district court is 

, AFFIRMED. 


IN RE JOHN SCHWARTING. 
Firep June 8, 1906. No. 14,676. 


1. Dipsomaniac Law: Consrruction. The provisions of chapter 82, 
laws 1905 (Comp. St. 1905, ch. 40, secs. 62-69), known as the 
“Dipsomaniac Law,” are in part materia with other laws pro- 
viding for the detention, care and discharge of persons committed 
to the hospital for the insane, and must be construed in connec- 
tion therewith. 
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2. Discharged Patient. A person who has been confined in the hos- 
pital for the insane under the provisions of said act until he has 
been cured may not be subjected to further restraint without new 
cause. 


3. Constitutional Law. Section 7, ch. 82, laws 1905, held unconstitu- 
tional, as in violation of the right to personal liberty. 


ORIGINAL application for writ of habeas corpus. Writ 
denied. 


O. A. Williams, for applicant. 


Norris Brown, Attorney General, and W. T. Thompson, 


for the state. 
‘ 
LETTOonN, J. 


This is an application for a writ of habeas corpus, rep- 
resenting that John Schwarting is unlawfully deprived of 
his liberty by Dr. J. L. Greene, superintendent of the hos- 
pital for the insane at Lincoln, Nebraska, upon the charge 
of heing an inebriate. It appears that the petitioner has 
been adjudged by the commissioners of insanity of Ante- 
lope county to be an inebriate, and to be a fit subject for 
custody and treatment in the hospital for the insane, and 
that he has been committed to such institution until he is 
cured, or for a period not exceeding three years. “The 
petitioner contends that chapter 82, laws 1905, being “An 
act providing for the examination of dipsomaniacs, in- 
ebriates and persons addicted to the excessive use of mor- 

~*phine, cocaine or other narcotic drugs; for the detention, 
care and treatment of such persons and for their parole,” 
is unconstitutional and void for the reasons that the law 
is contrary to the provisions of section 1 of the fourteenth 
amendment to the constitution of the United States, in 
that it abridges the privileges and immunities of citizens 
of the United States, and because it is a law denying to 
certain persons the equal protection of the law, and be- 
cause it provides for imprisonment without due process of 
law and without trial by jury. 
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The act under which the petitioner was committed to 
‘the insane hospital is supplementary or additional to the 
i: Statutes which provide for the treatment of the insane, and 
the establishment and maintenance of hospitals for the 
: reception of that unfortunate class of individuals. It is 
an exercise of the paternal care of the state, designed for 

: the benefit of those persons whose mental fibre has become 

_ 80 weakened by the excessive use of intoxicants and nar- 

' cotics that they are unable to refrain from an undue indul- 

_ gence in the same, and in whom the craving has become so 
intense as to be in the nature of a mental infirmity. From 
an early period the law has assumed the care and protec- 
tion of the property of persons who have become unfit, on 

_aceount of excessive drinking or debauchery, to control or 
manage the same, to their own detriment or that of the 
public. This jurisdiction is assumed as a part of the duty 
of the state to protect society from the burden which might 
be imposed upon it if, by the improvidence of the indi- 
vidual, he or his family should be so reduced in circum- 
stances as to become a public charge. Comp. St. 1903, 
ch. 34, secs. 17, 21, 40 (Ann. St. 5387, 5391, 5410). This 
act extends this care to the person as well as to the prop-. 
erty of the defective individual, and is designed to protect 
both the individual himself, and other persons who may 
be exposed to injury from his conduct, from the conse- 
quences which may reasonably be anticipated if he should 
be left at liberty to gratify his abnormal cravings. But 
this power should be exercised with great caution and 
only upon such a state of facts being shown as would 
justify the forcible intervention of the state for the pro- 
tection of persons and property. ‘While the state should 
take compassionate charge of any who are dangerous to 
themselves or others, it is, equally bound to protect the 
personal rights and liberties of every harmless and law- 
abiding citizen, capable of taking care of himself, his 
family, and his property, however weak and unfortunate 
he may be in other respects.” State v. Ryan, 70 Wis. 676. 

The power conferred in the first place upon the commis- 
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sioners of insanity is great, and the responsibility is great 
in proportion. The right to liberty is sacred, and should 
not be taken from any person under the provisions of this 
act without careful investigation and just and impartial 
consideration of the testimony, and unless the facts shown 
are serious enough in nature to warrant detention for 
treatment, he should not be committed. The act is for the 
dipsomaniac and inebriate, not for the occasional drinker, 
even though his drinking may result in intoxication. The 
first section of the act provides that these patients “shall 
be admitted, detained, cared for and treated in the Ne 
braska hospital for the insane,” and by the second section 
it is provided that “the commissioners of insanity, in each 
organized county of the state, shall have cognizance of all 
applications for admission to the hospital on behalf of 
such persons and shall have the same powers and exercise 
the same jurisdiction as are conferred upon them in the 
case of an insane person.” Further provisions of the act 
provide for applications for the admission of patients, and 
the examination and commitment to the hospital. These 
provisions are examined and set forth in the recent case 
of In re Simmons, ante, p. 639, in which case it was held 
that, when a citizen is charged with being a dipsomaniac 
or inebriate, there must be a trial and findings of fact, and 
a record of the trial and findings kept with sufficient 
formality to show the jurisdiction of the commissioners 
in the premises, and to show the action that was taken by 
the commissioners upon the complaint, and that the com- 
missioners found the facts to exist that would require such 
commitment. The act further provides for the treatment 
of the patient in a separate ward at the hospital and for 
the nature of the treatment to be given. Section 7 of the . 
act provides in substance that any patient whom the 
superintendent of said hospital believes to be cured may be 
paroled upon certain conditions, among which are that the 
patient sign a written pledge agreeing to refrain from the 
use of all intoxicating liquors as a beverage, and from the 
use of morphine, cocaine and narcotic drugs during the 


“7 
~) 
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period of his commitment, and shall avoid frequenting 
places and the association with people tending to lead him 
to the same, and requires him to make written reports on 
the first of each month to the fact that he has not during 
the past month in any respect violated any of the terms 
of his parol, which reports must be investigated and 
approved by the clerk of the commissioners of insanity 
of the county in which the patient resides, and if .he 
fails at any time to make such report or to fulfil all of 
its conditions upon which the parol was granted, he 
may, without any further proceeding whatever, and on 
the written order of the superintendent of the hospital, 
be taken and returned to the hospital, there to be de- 
tained and treated as before. 

The petitioner contends that the act is penal in its 
nature, because it provides for a commitment for a def- 
inite number of years and that, when cured, he can only 
be released upon the performance of the conditions above 
set forth; that he may arbitrarily be returned without 
process of law upon the whim of the superintendent, and 
that the act therefore violates the constitutional pro- 
visions safeguarding the liberty of the person. We are 
convinced that there is much merit in these strictures 
upon that portion of the law which provides for the 
partial restraint of the patient after he has been cured, 

-and which provide that he may be returned to the hos- 
pital, without further procedure, on the written order 
of the superintendent. The law is not enacted to punish 
crime, and is by no means penal in its nature. While a 
period is fixed beyond which the detention may not go, 
this term is fixed with the idea that, if the patient can- 
not be cured within the space of three years, his case is 
not. capable of remedy by such treatment and he should 
not be further detained. The time of detention is fixed 
in the interests of liberty, and not as a term of imprison- 
ment or confinement as a punishment. But, while this is 
true, we know of no power residing in the legislature to 
impose restraint upon the personal liberty of an indi- 
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vidual after he has been restored to health and to the 
control of his appetites by the treatment afforded him 
under the provisions of the act. When he is cured he 
stands upon an equality with all other citizens. The 
legislature, however beneficent its motives may be, is 
restrained by the provisions of the constitution from in- 
terfering with his personal liberty, and, in so far as these 
provisions of section 7 provide for the restraint of per- 
sons who have been cured, they are in conflict with the 
constitution and must fall. 

It is further contended that an inebriate has no right 
by statute for a retrial anywhere as to whether he is an 
inebriate, and that he has neither appeal, habeas corpus, 
nor error to protect his rights. We think, however, that 
counsel overlooks the fact that this act must be read in 

. connection with the provisions of the act for the govern- 
ment of the hospital for the insane, which defines the 
legal relations of insane persons and provides for their 
care and protection. Comp. St. 1908, ch. 40, secs. 1-58 
(Ann. St. 9590-9647). The act provides that all per- 
sons in the insane hospital shall be regarded as standing 
on an equal footing, and that upon a statement in writ- 
ing, verified by affidavit, addressed to a judge of the dis- 
trict court for the county in which the hospital is situ- 
ated or of the county in which any persons confined in 
the hospital has his or her legal settlement, alleging that 
such person is not insane and is unjustly deprived of his 
or her liberty, a commission .shall be appointed by the 
judge, who shall proceed to the hospital and investigate 
the facts; that such commission may be repeated not 
oftener than once in six months. The act further pro- - 
vides that all persons confined as insane shall! be entitled 
to the benefit of the writ of habeas corpus, and a later 
act provides that every inmate of the hospital shall be 
allowed to write letters when and whenever he or she 
desires, and to any person he or she may choose. While 
-counsel contend that the act which is now assailed has 
none of these necessary and humane provisions, we are 
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of opinion that, since they are to be found in the general 
laws with reference to the government and management 
of the hospital for the insane, it was unnecessary to re- 
peat them in a subsequent act which merely adds an- 
other class of unfortunates to that which was formerly 
entitled to treatment in the institution. 

It is contended that the provisions with reference to 
the release of persons is inadequate, but if the uncon- 
stitutional restraints with reference to the liberty of the 
patient after he has been cured, which are imposed by 
section 7, are exercised from the act, the patient has the 
same remedy which is provided for all other persons un- 
lawfully restrained of their liberty. The commitment 
provides for the detention in the hospital until the pa- 
tient is cured. The general law relating to the control 
of the hospital provides that any person who is cured 
shall be immediately discharged by the superintendent. 
The detention therefore of a person who is cured would 
be an unlawful restraint, and the patient thus restrained 
can be released by the ordinary remedies provided by 
law for such purpose. : 

No law conceived by human minds can be said to be 
perfect in all details, and this act is no exception to the 
rule. Its purpose is a good one, and it is intended to 
benefit the unfortunate individuals described in the first 
section thereof, as well as to protect society in general 
from the evils flowing from the reckless conduct of in- 
ebriates. Whether or not in its operation it will attain 
the results desired is a question which the future alone 
can determine, and whether or not it shall continue in 
effect remains a matter for legislative discretion. In so 
far, however, as its provisions are not violative of con- 
stitutional provisions, it is our duty to uphold the law. 
We are of the opinion that section 7 of the act, imposing 
conditions upon the discharge of a patient when cured, 
is an unlawful and unconstitutional restraint upon the 
liberty of a person and is beyond the power of the legis- 
lature to enact. We think, however, that the remainder 
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of the act, when considered in connection with the gen- 
eral act for the government of the hospital for the in- 
sane, is not subject to the complaint made by the peti- 
tioner. 
The demurrer of the respondent is therefore sustained, 
and the application . 
DENIED. 


Mipa A. BRANSON, APPELLANT, V. ISAAC R. BRANSON, 
APPELLEE. 


Fitep June 8, 1906. No. 14,167. 


Divorce: CoLzusion. An agreement between the parties to a pending 
suit for a divorce for the collusive rendition of a decree therefor 
will defeat the action, and it is immaterial that one of the par- 
ties may have supposed such agreement to be free from legal 
or moral wrong. 


APPEAL from the district court for Hamilton county: 
BENJAMIN F. Goon, JUDGE. Affirmed. 


J. A. Whitmore and J. H. Edmondson, for appellant. 
Rk. D. Stearns, contra. 


AMES, C. 


Appellant was plaintiff in the court below in an action 
for a divorce. While the action was pending she entered 
into a written agreement with her husband to the effect 
that, “in consideration of the said defendant, Isaac R. 
Branson, not going personally upon the witness stand 
to testify against Mida A. Branson in her suit against 
him for divorce,” she would make no application in said 
suit for either temporary or permanent alimony, and 
that, in case a divorce should be granted, the plaintiff 
should have set apart to her certain articles of personal 
property and certain moneys, which she claimed as her 
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separate estate, and she should execute to her husband 
a formal release and quitclaim of all dower estate, or 
other rights or interests in his lands and personal prop- 
erty by reason of the marriage or otherwise. This agree- 
ment was identified by the wife in the course of her cross- 
examination as a witness upon the trial and brought to 
the attention of the court, who thereupon dismissed the 
suit. The character of this document as an agreement 
for a collusive divorce is too evident to require comment, 
and that the existence of such an agreement will defeat 
the action is elementary. Gentry v. Gentry, 67 Mo. App. 
550; Adams v. Adams, 25 Minn. 72; Phillips v. Thorp, 10 
Ore. 494; Thompson v. Thompson, 70 Mich. 62; 1 Nelson, 
Divorce and Separation, secs. 502-506. Testimony by 
the plaintiff seeking to explain her motives in entering 
into the agreement, if competent at all, emphasizes rather 
than refutes the idea, expressed in the writing itself, that 
her sole object sought to be obtained thereby was the 
facilitating and expediting of the rendition of a decree of 
divorce. It is immaterial that the plaintiff may have sup- 
posed such an act free from legal or moral wrong. The 
evidence discloses that the agreement was entered into by 
the plaintiff voluntarily and deliberately in the presence 
of her counsel and of another person, who subscribed his 
name to the document as a witness. Her own explana- 
tion of her conduct is that her husband had repeatedly im- 
portuned herself and counsel to enter into such an agree- 
ment, and that she finally consented so to do in order to 
be rid of his annoyance, and because she had not prayed 
in her petition, and had not intended to apply for, either 
permanent or temporary alimony or suit money, attor- 
ney’s fees or other. 

Counsel for plaintiff concedes in his argument that the 
agreement by its terms and upon its face is collusive, and 
would be effectual to defeat the action but for the fore- 
going explanation. To our minds the testimony of the wife 
is wholly insufficient to purge the document of its vice. 
If such a transaction could be validated by the oath of one, 
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or even of both, of the parties that it was entered into with- 
out any real consideration and from morally pure or justi- 
fiatle motives, means would be found to uphold it in every 
instance. We are of opinion that, when such an agree- 
ment has been executed deliberately uid without trick or 
illusion as to its contents, its own recitals are conclusive 
to us to the purpose and intent of the parties thereto. As 
to the legal effect of such a document there can be no 
doubt. As is said in 2 Bishop, Marriage and Divorce, 
sec. 252: “However just a cause may be, if parties collude 
in its management, so that in real fact both are plaintiffs, 
while by the record the one appears as plaintiff and the 
other as defendant, it cannot go forward.” And again in 
sec. 697: “Any agreement between the parties to withhold 
facts or evidence from the court, or to influence its de- 
cision by concealment or misrepreseniation, is, as collusion, 
void.” And in sec. 698: “So a wife’s undertaking to ac- 
cept $500 in full for all her claims as wife or widow in her 
husband’s property, coupled with her promise not to resist 
his divorce suit, should he bring one, to put him to no ad- 
ditional costs, and to make no claim for alimony, was held 
to be a mere nugatory attempt to defraud the court in 
which afterwards he should bring his suit.” In Adams v, 
Adams, supra, the supreme court of Minnesota say: 

“The authorities are uniform in holding that any con- 
tract between the parties, having for its object the disso- 
lution of the marriage contract, or facilitating that result, 
such as an agreement by the defendant in a pending ac- 
tion for divorce, to withdraw his or her opposition, and to 
make no defense, is void as contra bonos mores.” 

The defendant observed the terms of his contract. He 
filed no answer in the action and did not appear therein 
as a witness. The only evidence in behalf of the plaintiff, | 
except with respect to the execution of the agreement, was 
the testimony of the plaintiff herself. Section 38, ch. 25, 
Comp. St. 1905, enacts: “No decree of divorce and of the 
nullity of a marriage shall be made solely on the declara- 
tions, confessions or admissions of the parties, but the 
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court shall in all cases require other satisfactory evidence 
of the facts alleged in the bill for that purpose.” In view 
of this statute and of the collusive agreement to suppress 
the testimony of the defendant, the correctness of the judg- 
ment of the district court is not open to question, and we © 
recommend that it be affirmed. 


OLDHAM and Epperson, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED, 


CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY Y. 
ELIZABETH A. HEALY.* 


Frrep June 8, 1906. No. 14,252. 


Election of Remedies. A suit by an administrator of a deceased em- 
ployee of the Chicago, Burlington & Quincy Railroad Company, 
who was a member of the relief department of that company, to 
recover damages, under the statute, for wrongfully or negligently 
causing the death of such employee, is a bar to a subsequent 
action upon the membership certificate in said department, when 
the administrator is the same person named as beneficiary in the 
contract. 


Error to the district court for Lancaster county: AL- 
BERT J. CORNISH, JUDGE. Reversed. 


J. W. Deweese, W. S. Morlan and F. E. Bishop, for 
plaintiff in error. 


T. J. Doyle, contra. 
AMES, C. 


This is an action upon a certificate of membership issued 
to one Cornelius R. Healy in the insurance organization 
known as the “Burlington Relief Department.” The per- 


*Rehearing allowed. See opinion, p. 786, post. 
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son named as beneficiary was his wife, Elizabeth A. Healy, 
now defendant in error herein. He lost his life by accident 
while in the service of the railroad company, leaving sur- 
viving him four minor children besides his widow, the 
plaintiff below. She was appointed administratrix, and 
begun and prosecuted an action against the company to 
recover damages, under the statute, for the alleged wrong- 
ful or negligent cansing of the death of the insured. From 
the verdict and judgment in her favor, the company prose- 
cuted error to this court, and secured a reversal on the 
eround that the evidence was insufficient to uphold the 
verdict: 5 Neb. (Unof.) 225. When the cause was re- 
manded to the district court she voluntarily dismissed it 
without prejudice to a new action, and began the present 
suit in which she recovered a judgment sought to be re- 
versed by this proceeding. 

The contract of membership between the deceased and 
the plaintiff in error provides that all rights of recovery 
thereunder shall be forfeited and shall cease and determine 
“if any suit shall be brought against said (railroad) com- 
pany, or any other company associated therewith as afore- 
said, for damages arising out of injury or death occurring 
to me,” the insured. There can be no doubt that the 
present case falls within the letter of the clause just — 
quoted. But in Chicago, B. & Q. &. Co. v.-Olsen, 70 Neb. 
559, this court, in discussing a contract identical with this, 
say that it “provides for the application of the well-settled 
rules of law in regard to election of remedies,” and counsel 
for the defendant in error herein contend that her unsuc- 
cessful action against the railroad company was not an 
irrevocable election within the meaning of those rules. We 
doubt if the language just quoted was intended to be taken 
in its wholly unqualified sense. It was, we presume, used 
with reference to the circumstances then under discussion. 
In that case the plaintiff had, after his injury, accepted 
relief department benefits, and it was held that by so doing 
he had made an irrevocable election which barred him of 
a remedy against the company to recover damages for a 
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’ negligent injury; but it was also held that his unsuccess- 
ful attempt to prosecute the action thus barred did not 
revoke his previous election to avail himself of his remedy 
upon his contract, or deprive him of the benefits accruing 
to him thereunder. Or, in other words, as the court say, 
his rights under the contract became, upon his receiving 
benefits thereunder, “absolutely fixed,” and were not sub- 
ject to subsequent forfeiture by the bringing of the in- 
effectual action in tort. There is no doubt in our minds of 
the soundness of this view. As the court say, the opposite 
rule would be “too unconscionable to be enforced by a court 
of justice.’ The applicability of this rule to those cases 
in which actions are brought by administrators, under 
the statute, for the recovery of damages for wrongfully 
or negligently causing the death of the deceased, appears 
to have been established by this court in those instances in 
which the administrator is the same person named as bene- 
ficiary in the contract of insurance. Chicago, B. & Q. R. 
Co. v. Bigley, 1 Neb. (Unof.) 225; Walters v. Chicago, B. & 
Q. R. Co., T4 Neb. 551. 

This conclusion is, as we understand, justified solely 
upon the ground, above stated, that the administrator and 
beneficiary are the same person, and that her official char- 
acter does not deprive her of-the discretion, reserved in the 
contract, of choosing to which of two several remedies she 
will resort for compensation in damages for the act com- 
plained of. Or, perhaps, more correctly speaking, the 
beneficiary, upon her appointment and qualification as 
administratrix, succeeds to and becomes vested with the 
right and power of election of remedies which the deceased 
would have enjoyed had he survived the injury. From 
this premise it follows, of course, that if she does not 
receive or accept of such appointment she never occupies a 
position in which her rights can be impaired or affected by 
such an election or in which she can be required or entitled 
to make one; and, conversely, her prosecution of the con- 
tract obligation of the company to herself cannot impair or 
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affect the right of the administrator to prosecute any claim 
to which he may deem himself entitled under the statute. 

We conclude therefore that the case is substantially 
identical in principle with the former decisions of this 
court above cited, and recommend that the judgment of the 
district court be reversed and the cause remanded for 
further proceedings. 


OLDHAM and EPPERSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be reversed and the cause remanded for further pro- 
ceedings. 

REVERSED, 


The following opinion on rehearing was filed April 4, 
1907. Former judgment vacated and judgment of district 
court affirmed: 


1. Contracts: Remepies. Under a contract of membership in the relief 
department of the Chicago, Burlington & Quincy Railroad Com- 
pany, which provided that the receipt of benefits by the bene- 
ficiary should bar all actions for damages arising from the death 
of the member, the beneficiary, after receiving the benefit pro- 
vided for in the certificate of membership, cannot maintain an 
action to recover damage for herself caused by such death; but 
the receipt of such benefit will not bar her action as adminis- 
tratrix of the estate of the deceased for the benefit of her minor 
children. 


: FORFEITURE: Pystic Pouicy. The provision in a contract 
of membership in the relief department that, “if any suit at law 
shall be brought against said company for damages arising from 
or growing out of” the death of the member, the benefit other- 
wise payable shall thereby be forfeited, is against public policy 
and will not be enforced. 


SEDGWICK, C. J. 


The questions presented on this motion for rehearing 
have been thoroughly briefed and carefully presented. We 
have reexamined the decisions of this court construing con- 
tracts relating to membership in the defendant’s relief 
department. In the former opinion in this case, ante, 
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p. 83, it was decided that the commencement of an 
action against the defendant for damages by this plaintiff 
as administratrix of the estate of her husband worked a 
forfeiture of her rights as beneficiary in the certificate 
herein sued upon. Questions arising upon the construc- 
tion of these contracts have been before this court in sev- 
eral cases, but we have never been called upon to adjudi- 
cate the precise question involved in this case, unless it be 
in Walters v. Chicago, B & Q. R. Co., 74 Neb. 551. In that 
case the plaintiff was the mother of the deceased. There 
were no widow and children. The plaintiff, therefore, 
although she prosecuted her action for damages as admin- 
istratrix of the estate of the deceased, prosecuted it solely 
in her own interest. She did not voluntarily dismiss her 
action, but after final judgment had been rendered against 
her in her action for damages she attempted to recover as 
beneficiary of the relief fund. It was held that her former 
action was a bar to such recovery. In the opinion in that 
case the distinction between the principles there involved ° 
and ordinary cases of election of remedy was pointed out 
and clearly stated. The sense in which the doctrine of 
election of remedies was applicable in Chicago, B. & Q. R. 
Co. v. Bigley, 1 Neb. (Unof.) 225, and Chicago, B. & Q. R. 
Co. v. Olsen, TO Neb. 559, was also correctly stated. In 
those cases it was held that, when the beneficiary elected 
to take the benefits under the relief certificate, and actually 
received a part of the amount due under the beneficiary 
certificate, a subsequent ineffectual attempt to recover 
damages arising out of the negligence of the company 
would not prevent the collection of the remainder of the 
benefits under the certificate. It has been several times 
held by this court that one who has received benefits from 
the relief departments under his relief certificate cannot 
himself maintain an action for damages for the negligence 
of the company in causing the same injury which was the 
basis of his claim for benefits. Clinton v. Chicago, B. & 
Q. R. Co., 60 Neb. 692; Chicago, B. & Q. R. Co. v. Bell, 
44 Neb. 44; Chicago, B & Q. R. Co. v. Curtis, 51 Neb. 442. 


788 NEBRASKA REPORTS. [ Vou. 76 


Chicago, B. & Q. R. Co. v. Healy. 


This was the situation in the Olsen case: When the defend- 
ant was sued for damages caused by its negligence, it 
answered that the plaintiff had elected to claim under his 
benefit certificate and had received a part of the benefits to 
which he was entitled, and so defeated his action for 
damages. After having defeated his action for damages 
upon that ground, it was not allowed to deny its lability 
under the benefit certificate. 

In the case at bar the plaintiff as administratrix of the 
estate of the deceased represented her several minor chil- 
dren as well as herself. Her husband was killed while in 
the employ of the defendant company. She had good reason 
to believe, and she testified she did believe, that his death 
was caused by the negligence of the defendant. If it was 
so caused, it was her duty as administratrix to recover 
damages from the defendant in behalf of her minor chil- 
dren. This duty she attempted to perform. In an early 
case in this court it was determined that the widow, by 
accepting benefits from the relief department under a con- 
tract like the one in question, settled and barred her claim 
against the company for damages, but it was also held 
that such action on her part would not defeat the rights of 
her minor children. After having received benefits herself 
from the relief department, she might as administratrix 
prosecute an action for damages against the company in 
behalf of her minor children. Chicago, B. & Q. R. Co. v. 
Wymore, 40 Neb. 645. Speaking of that case, this court in 
Chicago, B. & Q. R. Co. v. Bell, 44 Neb. 44, said: “In that 
case Wymore was a member of the relief department, and 
was killed through the negligence of the railroad company. 
After his death his widow accepted from the funds of the 
relief department the death benefit to which she was 
entitled by virtue of being Wymore’s widow and his 
membership in the relief department. She then brought a 
suit as administratrix against the railroad company for 
damages for negligently killing her husband. This suit 
was brought under chapter 21 of the Compiled Statutes, 
1893; and we held that the right of action conferred by 
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the statute was for the benefit of the widow and next of kin 
of the deceased who had lost his life through the negligence 
of the railroad company, and that the acceptance by the 
widow of the death benefit from the funds of the relief 
department was a release and discharge of her cause of 
action against the railroad company given by that statute 
for her own benefit; but that neither Wymore’s member- 
ship in the relief department, nor his contract with it, nor 
the acceptance of the death benefit by the widow, operated 
to bar or release her cause of action as administratrix 
against the railroad company in favor of Wymore’s chil- 
dren. We adhere to that case.” 

In actions of this kind there is especial reason for 
adhering to. the earlier decisions of the court. Contracts 
of employment and of membership in the relief department 
are being continually made, and it is of highest importance 
that the contracting parties shall so far as possible under- 
stand their respective rights and duties when entering 
upon such contracts. If the two cases last referred to are 
to be regarded as a correct exposition of the law, we sup- 
pose that from the language quoted it would follow that, 
if this plaintiff had prosecuted her action as administra- 
trix for the benefit of the children alone, such action would 
not have been a bar to her claim upon the relief fund. She, 
however, made no such distinction in the action which she © 
brought. She sought to recover damages for herself as 
well as for her children. If therefore she had collected 
and received such damages in that action it would, we 
suppose, under the principles announced in the cases 
referred to, have barred all her claims against the relief 
fund. She began her action for damages and recovered a 
substantial verdict against the defendant in the trial 
court. The judgment of the trial court was reversed upon 
proceedings in error in this court upon the ground that the 
evidence showed contributory negligence on the part of the 
deceased. The evidence showing such contributory negli- 
gence was the testimony of one of the employees of the 
defendant, who testified that the deceased was warned of 
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peculiar dangers which he was incurring and was told to 
take precautions, which he failed to do, and knowledge of 
these facts was wholly in the possession of the defendant’s 
agents. The plaintiff makes it appear that she could not 
and did not forsee that she would be confronted with such 
evidence, and that when she commenced her action for 
damages all the circumstances were such as to not only 
warrant her in bringing such action, but to make it her 
duty as administratrix so to do. 

When the judgment for damages had been reversed by 
this court, the plaintiff at once dismissed her case without 
prejudice, and brought this action to recover under the 
benefit certificate. The question presented is whether the 
terms of the benefit certificate and the rules of the com- 
pany, which were made a part of the contract, will under 
these circumstances prevent her recovery from the relief 
fund. That part of the contract relied upon for this pur- 
pose is in these words: “If any suit shall be brought 
against said company, or any other company associated 
therewith as aforesaid, for damages arising from or grow- 
ing out of injury or death occurring to me, the benefits 
otherwise payable, and all obligations of said relief depart- 
ment and of said company created by my membership in 
said relief fund, shall thereupon be forfeited without any 
declaration or other act by said relief department or said 
company.” It is contended that the construction of this 
language is that, if any suit for damages is brought by any 
party, the benefits payable to the beneficiary in the relief 
department are forfeited, whether such beneficiary partici- 
pates in the action for damages or not; but this is not the 
meaning of the language used. The provision is that the 
person who brings the suit for damages against the com- 
pany shall forfeit the right to the relief fund. Can the 
forfeiture provided for in this contract be enforced? The 
benefit provided for in the relief certificate did not depend 
upon the negligence of the company in causing the acci- 
dent, nor upon the question of contributory negligence of 
the deceased. Even his gross negligence or his criminal 
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conduct contributing to his death would not defeat the 
right of his widow to particpate in this fund. The amount 
to which she is entitled is fixed by the contract. It became 
due her upon the death of her husband. It partakes of the 
nature of life insurance. It is not measured by the amount 
of her loss, The jury estimated the damages to which she 
was entitled as administratrix at $3,500. When she began 
her action for damages she had reason to suppose that she 
ought to recover at least that amount from the defendant. 
She knew that she could obtain $500 from the relief fund 
without trouble. By the death of her husband she was 
confronted by the alternative to either waive her right to 
damages and her right to enforce that claim in the courts, 
or to forfeit the $500 which was hers and could be had for 
the asking. Her testimony shows that she realized the 
situation. Upon the advice of friends and her counsel she 
concluded that it was her duty to enforce her claim for 
damages. There can be no doubt that this was good advice 
as the claim then appeared. She attempted to enforce that 
claim, and, as soon as she ascertained that the facts were 
such that she could not enforce it, she dismissed her action 
and asked for her relief benefit. She is told that she has 
forfeited the $500. The contract itself calls this a for- 
feiture and there is no doubt that it is correctly named. ~ 
The deceased during his lifetime paid for this benefit out 
of his earnings. It is therefore as though he had deposited 
$500 with the company upon the contract and agreement 
that he should go into the employment of the company, 
and that upon his death the $500 should be paid to his 
widow, with the further provision that, if the widow should 
sue the company for damages upon an allegation of negli- 
gence in causing his death, the $500 should be forfeited. 
She has a constitutional right that the courts shall be 
open to her to redress the grievance of negligently killing 
her husband and to litigate her claims predicated upon 
such negligence; but if she exercises that right she must 
under this contract suffer a forfeiture for so doing. If the 
company required its employees to deposit money with the 
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company upon contract that, if such employee should 
afterwards be injured in the service of the company, and 
should bring an action for damages predicated upon the 
negligence of the company, the money so deposited should 
be forfeited, would such a contract be enforced? Can a 
party contract beforehand under penalty and forfeiture 
that he will not litigate a claim that may thereafter arise? 
The policy of our law is to furnish every citizen with 
speedy redress for any injury that he may receive in person 
or property, and a contract which essentially imposes a 
penalty upon seeking such redress is contrary to that 
policy. The decision in Walters v. Chicago, B. & Q. R. Co., 
supra, so far as it conflicts with the views herein expressed, 
is wrong and is overruled. 

The former judgment entered in this cause is vacated 
and the judgment of the district court is affirmed. 


JUDGMENT ACCORDINGLY. 


RUTH BROWN ET AL. V. CHICAGO, RocK ISLAND & PACIFIC 
RAILWAY COMPANY. 


Firep JUNE 8, 1906. No. 14,289. 


Principal and Surety: Discnarce. If a creditor to whom two per- 
sons are obligated, one as principal and the other as surety, re- 
lease the former he also discharges the latter, and the same 
principle is applicable when the person released is, as to the 
creditor, a surety only, if he is known to be ultimately liable to 
the party not formally discharged. The creditor cannot inten- 
tionally deprive his debtor of his indemnity, and still hold him 
to his obligation. 


Error to the district court for Lancaster county: LIn- 
COLN Frost, JUDGE. Affirmed. 


Benjamin F. Johnson, for plaintiff in error. 


Billingsley & Greene, contra, 
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AMES, C, ° 


This case is now for a fifth time before this court, and 
for a history of it and of the circumstances out of which 
it arose reference is made to former opinions of the court 
in 64 Neb. 62, and 70 Neb. 696. In the last of these 
Opinions it was held that the amended answer and supple 
mental answer of the railway company stated facts con- 
stituting a defense, especially the latter which pleaded a 
settlement, accord and satisfaction between the plaintiffs 
and one of the sureties of the defaulting county judge. A 
judgment for the plaintiffs upon a directed verdict was 
accordingly reversed and the cause remanded for a new 
trial. When the cause was reached in the district court, 
the plaintiffs withdrew their replies and demurred gen- 
erally to the amended and supplemental answers, with the 
inevitable result that the demurrer was overruled and a 
judgment was rendered for the defendant. From that 
judgment this proceeding in error is prosecuted, which 
presents the identical controversy argued and decided in 
Chicago, R. I. & P. R. Co. v. Brown, 70 Neb. 696. We are 
entirely satisfied with the opinion of Mr. Commissioner 
ALBERT, filed at the last hearing, which has become the 
“law of the case,” and to which we refer in preference to 
repeating it here. We will, however, note what appears to 
us to be an additional reason for the decision then made. 
As between the railway company and the county judge 
and his sureties, the latter were, under the circumstances 
of this case, the principal debtors. That is to say: If 
before, or in the absence of, the settlement the plaintiffs 
_had recovered any sum from the company it would have 
been entitled to indemnification at the hands of the officer 
and his sureties, and it follows as a matter of course that 
a settlement with and discharge of the latter by the 
plaintiffs released also the party for whom they were 
sponsors; for it cannot be doubted that if a creditor to 
whom two persons are obligated, one as principal and the 
cther as surety, releases the former he also discharges the 
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latter, and we think there is no difference in principle if 
the person released is, as to the creditor, a surety only, 
if he is known to be ultimately liable to the party not 
formally discharged. The creditor cannot intentionally 
deprive his debtor of his indemnity, and still hold him to 
his obligation. 

We recommend that the judgment of the district court 
be affirmed. 


OLDHAM and Eprerson, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it is ordered that the judgment of the district 
court be 

AFFIRMED. 


JOHN EMLEY, ADMINISTRATOR, APPELLEE, V. CITIZENS 
STATE BANK OF STANTON, APPELLANT, 


Fitep June 8, 1906. No. 14,371. 


1. Trial: Repiy. A trial judge does not commit prejudicial error by 
refusing to strike from a reply allegations of new matter already 
embraced in the issues raised by the petition and answer, and 
therefore admissible in evidence without further pleading. 


2. Issues: Vervicr: InpeEmNIry. Where the issue is as to whether a 
certificate of deposit was issued against a deposit in’a bank, and 
the general verdict is for the plaintiff, based upon his denial that 
such instrument ever existed, the court need not require in- 
demnity against such alleged outstanding instrument, 


3. A cross-examination should be confined to the subject matter of 
the examination in chief. 


APPEAL from the district court for Stanton county: 
Guy T. Graves, Juper. Affirmed, 


G@. A. Eberly, for appellant. 


A. R. Oleson, John A. Ehrhardt, W. W. Young, W. P. 
Cowan and A. A. Kearney, contra. . 
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AMES, C. 


This case was formerly before this court and decided by 
an opinion prepared by Mr. Commissioner OLDHAM, Sharp 
». Citizens Bank of Stanton, 70 Neb. 758. Reference is 
made to that opinion for a recital of such of the facts as 
are not stated below. After the cause had been remanded, 
Emley, the administrator of the estate of William T. 
Sharp, deceased, was permitted to intervene, such inter- 
vention being treated substantially as a substitution of the 
administrator for all the former plaintiffs, and the litiga- 
tion thereafter proceeded as an action between him and the 
bank alone. In his petition he sought to recover as upon a 
demand arising upon open, check or deposit account and 
claimed interest from the alleged date of the deposit, or 
February 6, 1888, alleging that the fact of the deposit and 
indebtedness had been fraudulently concealed by the bank 
and its officers, and that the same did not come to his 
knowledge until within a year prior to the filing of his 
petition, and that if any certificate of deposit or other 
evidence of it had been ever executed or issued it had been - 
lost or destroyed, but that in truth and in fact none such 
had ever been made or issued. Before answering, the 
defendant, for no very well-defined reason, moved the court 
for an order requiring the plaintiff to separately state and 
number causes of action in his petition, but there being but 
one cause alleged, the motion was overruled, and the 
defendants filed an offer to confess judgment for the prin- 
cipal of the sum sued for, viz., $938.10, together with 7 
per cent. interest thereon from June 1, 1904, and costs of 
suit. The offer was declined. The answer, besides a qual- 
ified general denial, pleads affirmatively that at the time 
the deposit of money was alleged to have been made the 
Citizens Bank of Stanton was a private institution, owned 
by Frank P. Hanlon and John Eberly, as partners, and 
that the books of said partnership showed that a certificate 
of deposit was issued therefor to the deceased, William T. 
Sharp, which was negotiable in form, and payable upon 
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demand and its return, but that such demand and return 
had not been made. It was further alleged that the defend- 
ant bank was an incorporation which had become such in 
May, 1890, and that after its incorporation it was informed 
by the said Sharp that no such deposit had ever been made, 
and that the defendant had since relied upon said state 
ment, believing it to be true. They demanded therefore 
that a recovery, if any, should be conditioned upon the 
execution by the plaintiff, with surety, of a good and 
sufficient bond of indemnity against said outstanding cer- 
tificate of deposit, if there was one. The answer concluded 
with a plea of the statute of limitations. A reply was filed, 
denying new matter, and alleging that the incorporated 
bank was a successor both ostensibly and in fact to the 
name, business, assets and liabilities of the private institu- 
tion. It is assigned for error that the court erred in 
refusing to strike out this allegation, but it is implied by 
the language of the answer also, and evidence in support of 
it would have been admissible in its absence, so that, if 
there was error, it was without prejudice. There was a 
trial, verdict and judgment for the plaintiff for the amount 
prayed for, and defendant appeals to this court. 

There is no complaint as to instructions, and but little 
opportunity to err with respect to them. The litigation 
involved issues of fact only, which appear to have been 
fairly tried and submitted to the jury, and we know no 
reason why their verdict should be disturbed. The ques- 
tion whether a certificate of deposit had been issued 
against which the defendant is entitled to be indemnified is, 
if an issue at all, one of fact which was disposed of with the 
rest; there was no separate or special finding of it made or 
demanded, and no bond of indemnity was therefore 
requisite. We are also of opinion that the defendant is 
estopped with respect to it by their present and former 
pleadings. 

The cashier of the defendant was examined as a witness 
by the plaintiff concerning his knowledge of entries upon 
the books of the bank for the purpose of proving the alleged 
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fact of concealment, and certain letters written by him 
to the widow of the deceased were admitted for the same 
purpose, and counsel complain because the defendant was 
not permitted to cross-examine concerning certain alleged 
conversations between the witness and the deceased with 
reference to these entries and to matters mentioned in the 
letters. But it was the existence of the entries and the 
witness’ knowledge of their existence, and not the reason 
or occasion of their having been made, that was the subject 
of the examination in chief, and the matter sought to be 
drawn out was not a proper subject of cross-examination. 
In other words, the object and effect of the examination in 
chief was not to prove by the witness any transaction 
between him and the deceased, but to prove that he had 
known of the existence of certain alleged evidence of such 
a transaction, and he was not called upon to tell what 
that transaction was or whether the supposed evidence 
thereof was true or false. If the deceased had been alive, 
and plaintiff in the action, the attempted cross-examina- 
tion would have been equally objectionable, and, hence, a 
construction of section 329 of the code, which is urged 
upon our attention, is not called for. 

We recommend that the judgment of the district court 
be affirmed. 


OLDHAM and Epperson, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, it.is ordered that the judgment of the district 
court is 

AFFIRMED. 


MICHAEL CIZEK Vv. ANNA CIZEK. 
Finep June 8, 1906. No. 14,172. 


1. Divorce: AtimMony: Jusrispicrion. Jurisdiction relative to divorce 
and alimony is given by statute, and every power exercised by 
the court with reference thereto must look for its source in the 
statute, or it does not exist. Cizek v. Cizek, 69 Neb. 800, followed 
and approved. 
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2, Alimony: PowEg or Court. Under section 27, ch. 25, Comp. St. 
1905, the district court has a continuing power, after a decree 
of divorce and alimony has been granted, to review and revise 
the provisions for alimony at its subsequent terms on petition of 
either of the parties. 


3. <5 . If the ‘decree of the trial court awarding alimony 
in a divorce proceeding is void for want of jurisdiction, the court 
may at a subsequent term award suitable alimony upon applica- 
tion and a sufficient showing. 


Error to the district court for Lancaster county: 
ALBERT J. CORNISH, JUDGE. Affirmed. 


Talbot & Allen and Hainer & Smith, for plaintiff in 
error. ; 


J. HE. Philpott, contra. 


OLDHAM, C. 


This is an action by supplemental petition to review, 
revise and amend a former decree attempting to award 
Anna Cizek alimony in a divorce proceeding, originally 
instituted by Michael Cizek against her in the district 
court for Lancaster county, Nebraska. The facts under- 
lying the controversy are that in March, 1902, Michael 
Cizek brought an action for divorce against his wife, Anna 
Cizek, and in his petition alleged that he was the owner in 
fee of certain lots situated in Lincoln, Nebraska, and fur- 
ther alleged that it was his wish that his wife, Anna Cizek, 
should be allowed a reasonable sum for alimony. Anna 
Cizek, the wife and present plaintiff, filed an answer and 
cross-petition in which she also asked for alimony. A 
decree of divorce was grantcd on the cross-petition of the 
wife, and, in lieu of all other orders of alimony, the court 
attempted to decree a conveyance of the lands owned by 
the husband to the wife, with a provision that when the 
lands were so conveyed the wife should execute a mortgage 
for $250 on the lands in favor of the husband, payable six 
months after date and bearing interest at the rate of 6 per 
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cent. This decree was not appealed from by either of 
the parties, but the husband, Michael Cizek, refused to 
comply with the decree, and the wife attempted to enforce 
it by a suit for the possession of the land, and succeeded 
so far as the judgment of the district court was concerned. 
But on a review of the judgment by this court, in Cizek v. 
Cizek, 69 Neb. 800, it was held that the decree of the court, 
in so far as it attempts to award the real estate of the 
husband to the wife as alimony, was void and subject to 
collateral attack. After the rendition of this opinion, 
and more than a year after the first judgment, plaintiff, 
Anna Cizek, instituted this suit, in which she alleges all 
the proceedings heretofore had in the case, and prays the 
court to so alter, amend and correct its former decree as 
to grant her a reasonable allowance for support and ali- 
mony. Defendant, Michael Cizek, answered plaintiff’s 
petition by admitting the former decree of divorce, and 
pleading the former judgment as a bar to any subsequent 
suit by the wife for alimony. On issues thus joined, there 
was a trial to the court and a judgment for the plaintiff 
for $375 alimony in gross. To reverse this judgment 
defendant, Michael Cizek, brings error to this court. 
The contention of the defendant is that, as the judgment 
of the district court, which attempted to award alimony in 
the original suit, was not appealed from by either of the 
parties, it is a final and binding judgment, which, although. 
erroneous, could at most only be reviewed, after the term 
in which it was rendered, under the provisions of section 
318 of the code, and that to entitle plaintiff to a new trial 
under this provision of the code the action should have 
been instituted within one year from the date of the judg- 
ment. If plaintiff’s right of review depends on section 
318 of the code, there can be no doubt that the defendant’s 
position is well taken; but, as said by this court at the 
former hearing of this case: “Jurisdiction relative to 
divorce and alimony is given by statute, and every power 
exercised by the court with reference thereto must look 
for its source in the statute, or it does not exist.” The 
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sections of the statute providing for divorce and alimony 
are contained in chapter 25, Comp. St. 1905, and section 27 
of this chapter is as follows: “After a decree for alimony 
or other allowance for the wife and children, or either of 
them, and also after a decree for the appointment of trus- 
tees to receive and hold any property for the use of the wife 
or children, as before provided, the court may, from time 
to time, on the petition of either of the parties, revise and 
alter such decree respecting the amount of such alimony 
or allowance, or the payment thereof, and also respecting 
the appropriation and payment of the principal and income 
of the property so held in trust, and may make any decree 
respecting any of the said matters which such court might 
have made in the original suit.” This section of the statuté 
has been interpreted by this court in Ellis v. Ellis, 18 Neb. 
91, a case in which the wife had been awarded the lands 
of the husband as alimony in a divorce proceeding, and, 
after the adjournment of the term of court at which the . 
decree of divorce had been granted, the wife by a supple 
mental petition asked to have the former decree amended 
and revised. In considering the question, Coss, J., speak- 
ing for the court, said: 

“In decreeing the conveyance of the land, the court 
exceeded its powers under the statute: yet, had the de- 
fendant seen fit to make the conveyance according to the 
decree, it would have been a full discharge thereof. He 
not having done so, it was within the power of the court, 
upon proper notice, to revise and alter such decree in re 
spect to the payment of such alimony or allowance, this 
supplemental or revised decree being one which ‘such 
court might have made in the original suit.’ ” 

In the recent case of Chambers v. Chambers, 75 Neb. 
850, the construction of the statute in question was con- 
sidered, and some of the authorities reviewed and the con- 
clusion was reached that an application for permanent 
alimony or for a modification of a decree for alimony at a 
subsequent term must be based upon facts which did not 
exist when tie decree was entered, or show a sufficient 
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reason why the issues tendered by the application were not 
litigated and determined in the original suit. 

In the case at bar a good and sufficient reason is shown 
why the former decree for alimony should be modified. 
The condition is similar to that involved in Hillis v. Ellis, 
supra, with the additional circumstance that in this case 
the defendant challenged the jurisdiction of the court to 
award the alimony allowed in the original decree, and was 
successful in that challenge. Having demonstrated that 
the attempted adjudication of the court upon the question 
of alimony was nugatory and of no effect, he cannot now 
be heard to urge it as a final adjudication of the matter. 
This brings the case precisely within the rule announced 
in Chambers v. Chambers, supra, in that a sufficient reason 
is shown why the issues tendered by the application in the 
original suit were not litigated and determined. 

The judgment of the district court is therefore right, 
and we recommend that it be affirmed. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


ByRoN REED COMPANY, APPELLEE, V. ERNEST KLABUNDE 
ET AL., APPELLEES; MARY MANGOLD, APPELLANT. 


Fitev Jung 8, 1907. No. 14,376. 


1. Vendor and Purchaser: QurrcLam. A purchaser of real estate, 
who takes by quitclaim deed, takes subject to all existing equi- 
ties against the grantor. 


2. Wills: Prospare. The county court has original jurisdiction in the 
probate of a will, and its order admitting a will to probate is con- 
clusive, unless by a direct proceeding, by appeal, or otherwise, it 
is reversed. Loosemore v. Smith, 12 Neb. 348, followed and ap- 
proved. 


8. Trusts: PowrR TO Morteace. Where a trust is created for the sup- 
port and maintenance of the beneficiary, neither the trustee nor 
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the beneficiary has the power to assign or mortgage the trust 
estate, without such power is expressly conferred in the instru- 
ment creating the trust. 


APPEAL from the district court for Douglas county: 
ABRAHAM L. Strron, Juper. Affirmed. 


J.J. O’Connor, for appellant. 


Deater L. Thomas, Hall & Stout, Paul L. Martin and 
Morning & Berge, contra. 


OLDHAM, C, 


On November 3, 1888, Ernest Klabunde and ‘his wife, 
Wilhelmina Klabunde, purchased an eighty-acre tract of 
land in Douglas county, Nebraska, from the Byron Reed 
Company, plaintiff in this action, and on March 16, 1891, 
they bought an adjoining sixty-acre tract from the same 
company. The title to the lands was taken in the name of 
Wilhelmina Klabunde, and the lands were occupied as a 
homestead by Ernest Klabunde and wife. As part of the 
purchase price of these tracts of land, three mortgages 
were executed to the Byron Reed Company for the respect- 
ive sums of $1,350, $750 and $550. While these mort- 
gages were unpaid, Wilhelmina Klabunde departed this 
life on the 11th day of February, 1894. After her death 
a paper, purporting to be the last will of the deceased, duly 
attested and witnessed as such, was offered and admitted 
to probate in the county court of Douglas county on the 
10th day of March, 1894. There was no contest over the 
probate of the will, which was entered of record. The ma- 
terial provisions of the will, as probated and entered on 
the records of Douglas county, are as follows: 

“T give to my son, August Klabunde, my home fin, 
where I now reside (describing it), all my household 
goods, four horses, two colts, four milch cows, ten head of 
young cattle, fifteen hogs, and all my farm machinery be- 
longing to the farm, and now in my possession, with the 
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following condition: That my son, August Klabunde, 
' shall give to Ernest Klabunde, my husband, a good home 
with board and $150 per year, during the natural term 
of Ernest Klabunde’s life, and this shall be a mortgage 
on said above described premises, nor shall my son,-August 
Klabunde, have a right to sell the within described real 
estate without the consent of my husband, Ernest Kla- 
bunde.” August Klabunde, the beneficiary in this will, 
was the only child and sole heir at law of Wilhelmina and 
L.uest Klabunde. He married; and the father, Ernest Kla- 
bunde, made his home with him in harmony with the pro- 
visions of the will until June 26, 1896, when, as appears 
from the testimony in the record, August Klabunde and 
his wife drove the old man from the premises, and since 
then have utterly refused to comply with the provisions 
of the will. 
On December 12, 1894, and after the death of Wilhel- 
mina Klabunde and the probate of her will, August 
Klabunde and wife executed a mortgage on the real estate 
for $2,500, for the purpose of renewing and taking up the 
three mortgages which had been executed by Wilhelmina 
KKlabunde and her husband as before set out. Trnest 
Klabunde joined in this mortgage, and the three prior 
mortgages were accordingly satisfied. At the same time a 
commission mortgage of $125 was executed to the Byron 
Reed Company for its commission on the renewal. On 
December 20, 1895, in payment of certain instalments of 
interest and certain taxes, a new mortgage for $450 was 
given to the Byron Reed Company to cover these items. 
On the 30th day of April, 1896, a suit was instituted by 
the Byron Reed Company to foreclose this latter mortgage 
for $450, subject to the $2,500 mortgage, which had been 
indorsed for value to one George W. Cook, and the $125 
commission mortgage. The Mangold & Glandt Bank of 
Bennington, Nebraska, was made a party defendant in this 
action, because it was the holder of a junior mortgage on 
the premises, executed by August Klabunde and wife 
alone. When this foreclosure proceeding was instituted, 
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defendant Ernest Klabunde called at the office of the 
Byron Reed Company concerning the suit, and they ad- 
vised him to go to their attorney and have an answer 
prepared. This he did, and an answer was accordingly 
prepared for him and filed, admitting the execution of the 
mortgage sued upon and its priority as a lien over his 
equity as provided in the will of his deceased wife. Judg- 
ment was accordingly rendered and sale of the premises 
had, the Byron Reed Company being the purchaser at the 
sale, which was subsequently confirmed on the 22d day of 
March, 1898, and no appeal was taken from the decree of 
confirmation. 

On December 7, 1898, the Byron Reed Company, by a 
quitclaim deed, conveyed its interest in the property to 
George M. Mangold, son of the cashier of the Mangold & 
Glandt Bank, which had paid the amount of the claim of 
the Byron Reed Company, and later paid the $2,500 mort- 
gage owned by George W. Cook. On October 30, 1901, 
George M. Mangold, at the request of Peter Mangold, ex- 
ecuted a warranty deed purporting to convey the said real 
estate to one Ed Wiese, then a tenant on the land, who in 
turn executed a mortgage to the Mangold & Glandt Bank, 
and, as a part of the same transaction, conveyed the prem- 
ises to Mary Mangold, wife of Peter Mangold. These two 
last mentioned deeds and the last mentioned mortgage 
were held in escrow in the Mangold & Glandt Bank, and 
neither delivered nor filed for record until the fall of 1903, 
and after Ernest Klabunde had begun an action to set 
aside the decree of foreclosure and the confirmation of the 
sale on the ground of mistake and fraud, and filed a notice 
of lis pendens. ; 

On the 23d day of March, 1901, Ernest Klabunde com- 
menced a suit in equity in the district court for Donglas 
county against the Byron Reed Company, seeking to set 
aside and vacate its decree of foreclosure and all proceed- 
ings had thereunder, including the sheriff’s deed to the 
Byron Reed Company, on the ground of fraud and mis- 
take. His petition was dismissed in the district court, but 
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on an appeal to this court, and on a rehearing of the cause, 
in an opinion delivered by HoLcoms, C. J., 69 Neb. 126, the 
decree of the district court dismissing the plaintiff’s bill 
- was reversed, and a decree was entered here vacating and 
setting aside the decree of foreclosure and the sale had 
thereunder, and the cause was remanded for a new trial. 
When, in conformity with this mandate, a new trial was 
granted, amended pleadings were filed and all subsequent 
parties to the record were brought in. The Byron Reed 
Company filed an amended petition for the foreclosure of 
the $450 mortgage and alleged that it had conveyed all its 
interest in the premises by quitclaim to George M. Man- 
gold, who in turn had conveyed to Weise, and Weise to 
Mary Mangold, who was alleged then to be the owner of the 
premises in controversy. Ernest Klabunde filed an answer 
and cross-petition in which he alleged the priority of his 
lien under the will of Wilhelmina Klabunde, and denied the 
execution and validity of the several mortgages executed 
after the probate of the will of his deceased wife. August 
Klabunde answered, denying the validity of the mortgages 
and alleging his interest in the land under the will of his 
mother. The Mangold & Glandt Bank answered, disclaim- 
ing interest, and alleging that their subsequent mortgage 
had been paid and satisfied by August Klabunde. George 
M. Mangold answered, alleging that he had conveyed all 
his interest in the premises to Wiese, and that Wiese in 
turn had conveyed to Mary Mangold. Wiese answered, 
alleging his conveyance to Mary Mangold and disclaiming 
further interest in the land. Mary Mangold answered, al- 
leging ownership of the premises and her purchase for 
value without notice of the rights of Ernest Klabunde, and 
also setting up the fact that the land in controversy was 
never owned by Wilhelmina Klabunde, and that it was 
held by her in trust for Ernest Klabunde. She also al- 
leged that the purported will of Wilhelmina Klabunde was 
a forgery written after the death of Wilhelmina Klabunde, 
and that its probate was procured by fraud and perjury. 
These allegations were denied by the reply of Ernest Kla- 
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bunde. On issues thus joined there was a trial to the 
court, and a judgment and decree, in which it was held 
that the Byron Reed Company and their successors in 
interest purchased with actual and constructive notice of 
the rights and equities of Ernest Klabunde; that the will, 
having been duly admitted to probate, was not subject to 
collateral attack by the Byron Reed Company or their 
successors; that the will created an inalienable trust es- 
tate upon the real estate in favor of Ernest Klabunde, 
and. under its provisions Ernest and August Klabunde 
had no right or authority to execute any of the mortgages 
made by them after the probate of the will, but that the 
$2,500 renewal mortgage and the $125 commission mort- 
gage and the $450 mortgage for interest and taxes, set up 
in the plaintiff’s petition, represented renewals of valid 
mortgages which were on the said real estate at the time 
of the death of Wilhelmina Klabunde, and created in the 
' holders thereof an equitable lien against said real estate, 
by way of subrogation, superior to the interests of both 
August and Ernest Klabunde. The court then rendered 
an accounting between Mary Mangold, as a mortgagee in 
possession, and Ernest and August Klabunde, and allowed 
her the face of the mortgages with 7 per cent. interest and 
taxes paid, amounting to $6,523.36, and charged her with 
the rents and profits of the land, while occupied by her, 
at the rate of $420 a year, making a total of rents and 
profits and interest to be deducted in the sum of $3,470.20, 
leaving a balance due of $3,053.16, which was declared to 
be a first lien on the premises. As between August and 
Ernest Klabunde, the court found that the terms of the 
trust had been violated and repudiated by August Kla- 
bunde, and found the amount due from him to his father 
under the terms of the will, and taxed the gross amount as 
a second lien on the preniises, and the land was ordered to 
be sold to satisfy the first and second liens so found. To 
reverse this judginent and decree defendant Mary Man- 
gold appeals to this court. 

As the Byron Reed Company disclaimed any interest in 
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its amended petition, and the court properly found that 
it had conveyed all its interest to the grantors of Mary 
Mangold, it plainly has no cause for complaint in this 
tribunal. So we will only examine the decree so far as it 
affects the rights of Mary Mangold. In the brief filed in 
her behalf, it is urged that the judgment and findings of 
the court are erroneous in three particulars: First, in 
holding that Mary Mangold bought with notice of the 
rights of Ernest Klabunde; second, in determining the 
rights of Ernest Klabunde under the will, which was 
charged to have been a forgery; third, in treating the land 
as having been the property of Wilhelmina Klabunde, 
when it was in fact always the property of Ernest Kla- 
bunde. We will consider these alleged errors in the order 
assigned in the brief. It is conceded in the brief that, 
when Mary Mangold took the deed to the premises and 
paid the consideration therefor, she had constructive no- 
tice by a lis pendens of the suit of Ernest Klabunde to set 
aside the foreclosure decree. But it is contended that the 
Byron Reed Company had no notice of the claim of Ernest 
Klabunde at the time it purchased at the foreclosure sale, 
and the rule is invoked, which was recognized by this court 
in Snowden v. Tyler, 21 Neb. 199, that “a purchaser pen- 
dente lite from a purchaser who bought without notice, 
and for a valuable consideration, may protect himself 
under the first purchaser.” The rule announced: is sound 
in principle, but how can we now say that the Byron Reed - 
Company purchased at the foreclosure sale without knowl- 
edge of the rights of Ernest Klabunde, in view of our 
holding in this case at its former hearing, when we set 
aside that sale for the very reason that a constructive 
fraud had been practiced upon Ernest Klabunde by the 
Byron Reed Company in procuring the decree of fore- 
closure? Again, the Byron Reed Company conveyed to 
its grantee by quitclaim and not by warranty deed, and in 
conveyances of real estate a quitclaim deed is of itself a 
red light to warn the grantee‘ that the rear end of the 
transaction is exposed to equities. Arlington Mill & Ele- 
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vator Co. v. Yates, 57 Neb. 286; Bowman v. Griffith, 35 
Neb. 361; Pleasants v. Blodgett, 39 Neb. 741. 

Passing then to the second question, which is as to the 
right of Mary Mangold to assail collaterally the validity 
of the will.of Wilhelmina Klabunde, it is plain that Mrs. 
Mangold could not have assailed or contested the probate 
of the will in the county court, because she was not a party 
in interest in the controversy. And, again, if she had been 
a party in interest, she could not, after the will had been 
admitted to probate, assail the decree in a collateral 
matter. In Loosemore v. Smith, 12 Neb. 343, it was held: 

“The county court has original jurisdiction in the pro- 
bate of a will, and its order admitting a will to probate is 
conclusive, unless by a direct proceeding, by appeal, or 
otherwise, it is reversed.” 

This case was cited with approval in the recent case of 
Williams v. Miles, 68 Neb. 859, and is conclusive of the 
question that a will duly admitted to probate is not subject 
to collateral attack. 

With reference to the third objection that the property 
was always, in fact, the property of Ernest Klabunde, we 
think that it does not lie in the mouth of defendant, who 
holds her equities as the successor of the Byron Reed 
Company, to assert such a defense. The land was pur- 
chased from the Byron Reed Company and deeded by it to 
Wilhelmina Klabunde. The original mortgages were 
taken from her and her husband in recognition of her own- 
ership of the fee. The land, when purchased, was occupied 
as a homestead and was not a subject of fraudulent convey- 
ance between husband and wife. It is not necessary to 
decide whether or not, under the terms of the trust created 
in the will of Mrs. Klabunde, the property could have been 
conveyed by deed by the son, even if the father had joined 
in the conveyance, But it is clear to us that the trial court 
properly held that, under the provisions of the will, there 
was no authority conferred on the trustee to incumber the 
trust estate by mortgage, even by consent of the father, 
who was the cestui que trust. In 1 Perry, Trusts, sec. 386a, 
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itis said: “Ifa trust is created for a specific purpose, and 

is so limited that it is not repugnant to the rule against 
perpetuities and is in other respects legal, neither the 
trustees, nor the cestui que trust, nor his creditors or 
assignees, can divest the property from the appointed pur- 
poses.” And it is generally held that, where a trust is 
created for the support and maintenance of the beneficiary, 
neither the trustee, nor the beneficiary, has the power to 
assign or mortgage the trust estate without such power is 
expressly conferred in the instrument creating the trust. 
Bloomer v. Waldron, 3 Hill (N. Y.), 361; In re Hoyt, 5 
Dem. Sur. (N. Y.) 482; Meek v. Briggs, 87 Ia. 610, 43 Am. 
St. Rep. 410; Willis v. Smith, 66 Tex. 31, 17 S. W. 247; 
Stokes v. Payne, 58 Miss. 614, 38 Am. Rep. 340. 

We are therefore of the opinion that all the rights and 
equities of the appellant were fully protected and enforced 
in the judgment and decree of the district court, and we 
recommend that the judgment be affirmed. 


AMES and EPPErson, CC., concur. 


By the Court: For the reasons given in the foregoing 
opinion, the judgment of the district court is 
AFFIRMED, 


NICHOLS & SHEPARD COMPANY V. AUGUST H. MILLER ET AL. 
Fitep June 8, 1906. No. 14,104. 


Instructions examined, and held erroneous. 


Error to the district court for Stanton county: Guy T. 
GRAVES, JUDGE. Reversed. 


M. D. Tyler, for plaintiff in error. 
A. R. Oleson and W. W. Young, contra. 
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EPPERSON, C. 


In this proceeding the plaintiff in error seeks to reverse 
the judgment of the district court for Stanton county in 
an action instituted by the plaintiff in error against the 
defendants in error on two promissory notes. It is ad- 
mitted by the pleadings that the notes sued on, with others, 
were given by defendant August H. Miller, as principal, 
and Wilhelm Miller, as surety, in consideration of the pur- 
chase of a threshing outfit consisting of a traction engine, 
separator and appliances. In their answer, defendants 
alleged that they suffered a total failure of consideration, 
and that the property was not as represented by the plain- 
tiff’s sales agent. In reply the plaintiff exhibited a written 
instrument signed by the defendants, which it alleged was 
a contract of purchase. This instrument contained a 
warranty of the property, and imposed conditions to be 
performed by the purchasers precedent to a rescission 
thereof in case the machinery was not as represented. 
And it also provided: “This order is subject to the accept- 
ance of the said company, and, when so accepted, is a 
binding contract”; but did not state in what manner the 
company’s acceptance should be evidenced. 

Defendants sought to impeach this instrument on the 
grounds that it had not been accepted by the plaintiff, 
and that the signature of the defendant thereto had been 
obtained by fraud. Some evidence was given in support of 
the latter contention.. This instrument was signed by the 
defendants and delivered to plaintiff or its agent. There- 
upon the property was delivered to defendants. It was 
prima facie evidence of the contract, and the burden rested 
upon the defendants to impeach it by proving fraud, or to 
defeat it by showing a compliance with its conditions on 
their part, or a waiver thereof by plaintiff. This was the 
most important issue in the case, regarding which the jury 
should have been, but were not, instructed. This contract 
provided that in case the machinery proved defective, the 
defendants should notify the plaintiff by writing. No 
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evidence whatever was introduced to show an attempt on 
the part of the defendants to comply with this provision 
of the contract. The court in two instructions, excepted 
to by the plaintiff, assuthed that such evidence had been 
submitted, prefacing the same with the following: “If you 
further find that defendants failed and neglected to notify 
the plaintiff company of such defects, and afford the 
plaintiff an opportunity to remedy the same as required by 
said written warranty, then,” etc. Such instructions were 
not sustaind by the evidence, and the giving of the same 
yas error. 

Defendants’ counsel contend that there was a total 
failure of consideration, and that it is immaterial whether 
or not the written order was binding upon the defendants. 
We cannot apply that rule to. this case as it is now pre- 
sented. The contract itself contemplated a total failure by 
providing: “If any part of the machinery cannot be made 
to fill the warranty, that part which fails shall immedi- 
ately be returned to the place where it was received, with 
the option of the company to either furnish another ma- 
chine, or to return the money and notes.” This, also, is a 
condition with which the defendants should have either 
complied, or shown a waiver thereof by the company or 
an agent having actual or ostensible authority. And the 
evidence on this point should also be submitted to the jury 
under proper instructions. 

We recommend that the judgment of the district court 
be reversed and this cause remanded for a new trial. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for a new trial. 

REVERSED. 
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BRITISH-AMEBRICAN INSURANCH COMPANY OF NEW YORK 
vy. COLUMBIAN OPTICAL COMPANY. 


Firzep June 8, 1906. No. 14,238. 


Evidence examined, and Held insufficient to sustain the verdict. 


Error to the district court for Douglas county: How- 
ARD KENNEDY, JR., JUDGH. Reversed. 


Greene, Breckenridge & Kinsler, for plaintiff in error. 
Hall & Stout, contra. 


EPPERSON, C. 


On the 20th day of June, 1903, the plaintiff held a policy 
of fire insurance issued by the defendant company upon 
plaintiff’s stock of optical goods situate at No. 211 South 
Sixteenth street, Omaha, Nebraska. The plaintiff also 
held $8,000 concurrent insurance issued by other com- 
panies. On that day there was a fire in plaintiff’s place of 
business, which it alleges resulted in its damage to the 
extent of $6,594.03. To recover one-fifth of this amount, 
with interest, the plaintiff brought this action. A trial 
was had to a jury, which resulted in a verdict and judg- 
ment for the plaintiff in the amount sued for. The defend- 
ant prosecutes error to this court. 

_ Many assignments of error were argued, but we find it 
necessary to consider only the sufficiency of the evidence as 
to the damages sustained. The proof shows that the prop- 
erty damaged consisted almost entirely of 175,000 lenses, 
evidence as to the value of which was very unsatisfactory 
and indcfinite; and it is maintained by the defendant that 
the same is insufficient to sustain the verdict of the jury. 
Mr. Agnew, the president of the plaintiff company, was the 
principal witness in behalf of the plaintiff. He testified 
that the value of the damaged property was $6,594.03. He 
reached this conclusion by taking the inventozy of his stock 
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of goods made in January, 1903, adding thereto the 
amount of the goods bought prior to June 20, 1903, and 
deducting the goods sold. There is a manifest difference 
between the value of the damaged goods and the amount of 
damage to the goods, and as to the latter no definite 
amount is fixed by the witness, nor was there testimony 
given from which the jury could intelligently arrive at 
the amount. The proof shows that the damaged lenses at 
the time of the fire were packed in small boxes, each con- 
taining about twelve dozen, and that they have been kept 
separate since the fire from the other merchandise of the 
plaintiff company. Mr. Agnew testified: “I mean that 
I did not take each lens, but I-looked at a great many 
boxes, and my judgment, in the optical business for years, 
told me that the stuff that was there was not worth while 
doing anything with.” He further said that many of the 
lenses would have to be thrown away, but did not know 
what proportion; that the rest of them, if they are not 
scratched, or broken or damaged in any way, can be 
cleaned; that his investigation of the damage was only of 
a part of the boxes; that since January 1, 1904, he has 
cleaned a part of them; that at the time of the trial he was 
unable to tell how many of them could be cleaned, and that 
such as could be cleaned would have a value for second 
quality lenses. He said: “Q. They would have a value 
for second quality lenses, then, wouldn’t they?*~ A. Yes, 
sir. Q. How much? A. Well, that is a question. I do not 
know how much. I will have to find out. Q. In propor- 
tion? A. I will have to find out. I can tell you, as I 
say, this summer, when I find out how many I have got. 
Q. When we take this case up after our summer vacation 
you can let us know? A. Yes. * * * Q. All that ig 
necessary to do to these Jenses is to clean them up? A. 
No, sir; many of them we have to throw away. Q. How 
many, what proportion? <A. I don’t know; I can tell you 
this summer some time. Q. These lenses there can all be 
cleaned, can they not? A. No, a good many of them are 
broken and lost. Q. All that are not broken; all that are 
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not water stained? A. No, there is a lot with scratches 
in. Q. All that are not scratched? A. Yes. Q. The rest 
can be cleaned? A. Yes; if they are not scratched or 
broken or damaged in any way, of course, we can clean 
them. Q. How many are there of that kind? A. I will 
tell you this summer. * * * Q. Then you could have 
found out, could you not, Mr. Agnew, exactly what amount 
of merchandise you had left after the fire? A. If you had 
not denied liability. That is what I am doing now, and I 
expect it will take one man over a year at the rate of one 
lens apiece for ten hours a day—one lens per minute, ten 
hours a day; and then he can’t do that average. What I 
mean is this: On the lenses that I had in the place it 
will take one man 290 some days—I figured it up—at the 
rate of one lens a minute for ten hours a day, to handle 
them. Now then, some of those lenses it takes us four or 
five and ten minutes to clean.” Mr. Riggs, an expert 
optician, testified also that, in his opinion, it would cost 
more to clean and focus the lenses than they were worth. 
He testified: “I sclected lenses from what appeared to me 
to be the best, and also what appeared to be the ones in the 
worst condition, and also at different parts ‘at random; 
. not any special part of the lenses, but just as I would nat- 
urally go through them to estimate the amount of the loss.” 
As to the condition in which he found the property after 
the fire, he says: “The envelopes in which the lenses were 
contained were, in a great majority of cases, destroyed. 
The ends of the boxes were destroyed, and the lenses them- 
selves were covered with the result of a combination of 
smoke and water, I presume. It was a dark stain—looked 
like smoke—which could not be removed by any ordinary 
means, and some of them, of course, worse than others; 
but the ones that were the least damaged were not fit for 
use, and those that were the most damaged were covered 
with a thick gummy substance, probably the result of 
action of creosote or from the smoke, I presume.” On 
eross-examination, however, it developed that this witness 
had made several visits to inspect the damaged property. 
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He could not say that he had at any one time inspected 
as many as 100 lenses; but he gave no number definitely, 
but thinks he did handle as many as 100 on one occasion; 
would not go beyond that; couldn’t say that he handled 
different lenses at different times; thinks that altogether 
he handled at least 700.. It is not shown that he examined 
the lenses contained in the envelopes which had not been 
broken by or as a result of the fire, and no evidence was 
given which would justify the jury in finding that such 
were damaged, and a total loss of all the lenses was neces- 
sary to sustain the verdict. The general statement made 
by Mr. Agnew, as well as Mr. Riggs, that the work neces- 
sary to clean and separate the lenses would cost more than 
they were worth was not evidence, but simply the con- 
clusion of the witnesses; and, in the face of the other testi- 
mony, we are convinced that, from the proof, the jury 
could not conclude that there was a total loss. That there 
was 2 fire is admitted. That there was damage is proved. 
But the amount of such damage was not shown. We do not 
mean to hold the plaintiff to the difficult task of inspecting 
carefully each of the 175,000 lenses; but an inspection of 
each box or envelope and a careful estimate of the damage 
igs not unreasonable, and is a duty the plaintiff owes to 
itself, the defendant and the court. The trial was had in 
April, 1905, and since that time many months have 
elapsed. The interested parties have had their vacation, 
and the witness, Agnew, has had the opportunity to inspect 
his goods, and, presumably, may now give intelligent in- 
formation as to the amount of the damage. 

We therefore recommend that the judgment of the dis- 
trict court be, reversed and the cause remanded for a new 
trial. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is reversed and 
the cause remanded for a new trial. 

REVERSED. 
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JOHN VAN BurRG V. JOHN VAN ENGEN. 
Frrep June 8, 1906. No. 14,350. 


1. Pleading: DEFENSE OF LIMITATIONS: BurDeN oF PROOF. In an ac- 
tion to recover an amount alleged to be due upon a verbal con- 
tract, the burden of proof is upon the defendant to prove that 
plaintiff’s cause of action was-barred by the statute of Hmita- 
tions, when that defense is in issue. 


2. Instructions: Review. The trial court’s instructions and rulings 
denying instructions requested examined, and held without error. 


3. Evidence: Review. The rulings of the trial court on the admission 
and rejection of evidence offered examined, and found not erro- 
neous, 


Error to the district court for Lancaster county: Lin- 
COLN Frost, Jup¢R. Affirmed. 


Billingsley & Greene and R. H. Hagelin, for plaintiff in 
error. 


Rose & Comstock, contra. 


EPPERSON, C. 


The plaintiff was employed under a verbal contract to 
dig a well for the defendant; and, on September 30, 1904, 
brought this suit to recover $65, the remainder alleged to 
be due upon the contract price. Plaintiff introduced evi- 
dence to the effect that said contract was entered into and 
completed in May, 1901. Defendant testified that the con- 
tract was entered into in the spring of 1900. The main 
contention in the case is that the action is barred by_the 
statute of limitations. The jury returned a verdict for 
plaintiff for $65 and interest, and defendant prosecutes 
error to this court. 

1. Upon the trial the court instructed the jury that, in 
order to sustain his defense of the statute of limitations, 
the burden was upon the defendant to show that the well 
in question was dug more than four years prior to Septem- 
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ber 80, 1904. Defendant contends that there was error in 
the giving of this instruction. There is a conflict of 
authority upon this proposition. See cases cited in 3 
Elliott, Evidence, sec. 2461. Some of the courts hold that 
the burden of proof is upon the plaintiff to prove that the 
action accrued within the period of limitation. Other 
courts take the opposite view, imposing the burden upon 
the defendant. We were not favored with an oral argu- 
ment of this case, and the briefs of counsel do not enter 
upon a discussion of the decisions bearing upon this point. 
It has, however, been established as a rule of practice in 
this state that, when the bar of the statute does not appear 
upon the face of the petition, the defense is waived, uniess 
pleaded by the defendant. Hanna v. Emerson, Talcott & 
Co., 45 Neb. 708; Hayrs v. Nason, 54 Neb. 143; Hobson v. 
Cummins, 57 Neb. 611; McCormick Harvesting Machine 
Co. v. Cummins, 59 Neb. 330. Under this rule of pleading, 
the statute of limations is an affirmative defense. To 
require the defendant to plead that defense and to impose 
upon the plaintiff the burden -of disproving it would be 
inconsistent. We are, therefore, of opinion that the bur- 
den is’upon the one pleading such defense to prove it, and 
we adopt that line of authorities casting the burden of 
proof upon the defendant. See cases collected in 3 Elliot, 
Evidence, sec. 2461, note 7. © 

Again, the evidence in the case did not show when the 
action was begun, and the defendant argues that it was 
error for the court to recite that fact in the instruction 
complained of. The case was brought to the district court 
by appeal from a justice of the peace, and the trial judge 
had before him the original papers, and it was proper for 
him to take judicial notice of the time when the action was 
instituted and base his instruction as to the period of 
limitation upon the information contained in the justice’s 
transcript. The record before us.does not show that the 
recitation in the instruction complained of, as to when 
the action: was commenced before the justice, was a mis- 
statement of fact, and we cannot presume error. 

55 
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2. Prior to the trial the defendant filed his appli- 
cation for a continuance of the case for the reason 
that certain witnesses named were unable to attend the 
trial; that, if present, they would testify that the well in 
controversy was constructed in 1900. The plaintiff offered 
to admit that the witnesses, if present, would testify as 
stated in the affidavit, and the motion for a continuance 
was thereupon overruled. Upon the trial that portion of 
the affidavit relative to the proposed testimony of the 
absent witnesses was read in evidence, and the court 
instructed the jury in reference thereto as follows: ‘The 
jury are instructed that the credibility of the witnesses, 
and also the weight to be given to the admissions contained 
in the recital in the affidavit received in evidence are ques- 
tions exclusively for the jury to determine.” The defend- 
ant requested the court to instruct that such testimony is 
to be regarded and is entitled to like weight and credibility 
as if the said named witnesses were present in court and 
upon the witness stand testifying to said facts. The court 
refused so to instruct. This evidence, as shown by the affi- 
davit, was immaterial, because it did not disclose at what 
time in 1900 the work was performed. If subsequent to 
September 30, 1900, then it clearly appears that their tes- 
timony would tend to show that the defendant was liable, 
and prejudice in refusing the instruction is not disclosed. 

3. The other assignments of error pertain to the court’s 
rulings upon the rejection and reception of evidence. We 
have carefully examined all of the assignments of error, 
and are clearly of the opinion that no prejudicial error was 
committed by the trial court. We therefore recommend 
that the judgment of the district court be affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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McCarty v. Lincoln Traction Co. 


GILALMOUS MCCARTY, APPELLEE, V. LINCOLN TRACTION 
COMPANY, APPELLANT. 


Fuzep June 8, 1906. No. 14,368. 


Trial: QuesTION For JuRy. When a given state of facts is such that 
reasonable men may fairly differ upon the question as to whether 
or not there was negligence, the determination of the matter is 
for the jury. s* 


APPEAL from the district court for Lancaster county: 
LINCOLN Frost, JuDGE. A/firmed. 


Clark & Allen, for appellant. 


Rose & Comstock, contra. 
> ht ‘i 


EPPERSON, C. 


The only question presented for our consideration is 
the sufficiency of the evidence to support the verdict. The 
action was to recover damages for a personal injury sus- 
tained by the plaintiff alleged to have been inflicted 
through the negligence of the defendant’s employees. The 
injury occurred while the plaintiff was in the act of alight- 
ing from one of the defendant’s street cars upon which he 
was a passenger. The evidence shows that the plaintiff 
and another passenger, Hawkins, who was plaintiff’s 
traveling companion, were at the time of the accident en- 
gaged in a business mission, and desired to alight from 
the car near the courthouse in Lincoln. Hawkins gave 
the signal to stop, and at the usual stopping place im- 
mediately east of the courthouse the car either stopped or 
nearly so. Plaintiff and Hawkins arose from their seats, 
and, while standing, asked for and received transfers from 
the conductor. Hawkins received his transfer and alighted 
from the car. Plaintiff then received his transfer, walked 
to the east side of the car, stepped upon the foot board or 
platform, then fell upon the pavement, receiving the in- 
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jury complained of. The plaintiff testified that the car 
had stopped; and, while he was about to alight, it started 
with a sudden jerk, throwing him violently upon the pave- 
ment. His testimony as to the car stopping was cor- 
roborated by one of the defendant’s witnesses. Other wit- 
nesses testified that the car had not stopped, but that it 
was greatly reduced in speed, and was moving very slowly 
when the plaintiff alighted therefrom; that the plaintiff 
stepped from the car, facing the rear, or, in other words, 
stepped off backwards. There was also testimony that the 
car had moved from 20 to 30 feet from the place where 
Hawkins alighted to the place where plaintiff alighted. 
The place of accident was about one-third of a mile from 
the O street junction, where the plaintiff and Hawkins 
would each be required to board the car to which he had 
received a transfer. Defendant contends that the fact 
that the plaintiff had asked for and received a transfer 
ticket amounted to a notice to defendant that the plain- 
tiff did not intend to alight from the car until he reached 
the junction point. The testimony of the defendant’s con- 
ductor is to the effect that, after issuing the transfer, he 
saw all of plaintiff’s movements up to and including the 
injury; that he had no knowledge that the plaintiff and 
Hawkins were traveling companions, nor that the plaintiff 
had occasion to stop at the courthouse. The facts that the 
defendant’s conductor saw the plaintiff walk to the exit 
side of the car immediately after receiving the transfer, 
and the plaintiff’s conduct in arising and following Haw- 
kins, it seems would challenge the conductor’s attention 
to the plaintiff’s probable intention to alight. On the 
other hand, there is some merit in the defendant’s argu- 
ment that the facts regarding the issuance of the transfer 
ticket would justify the conductor in believing that the 
plaintiff did not intend to leave the car until the junction 
point was reached. Such, however, defendant cannot con- 
tend was always the rule, for the conductor had just a 
moment previous issued a similar transfer to Hawkins, 
who immediately left the car. After a careful considera- 
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tion of this question, we consider that we cannot say that, 
as a matter of law, the fact regarding the issuance of the 
transfer ticket was sufficient to relieve the defendant from 
liability for which otherwise it was liable. It has been 
announced by this court that “when a given state of facts 
is such that reasonable men may fairly differ upon the 
question as to whether there was negligence or not, the 
determination of the matter is for the jury.” Omaha 
Street R. Co. v. Craig, 39 Neb. 601. Under this rule, and 
after a careful consideration of the evidence, we are con- 
vinced that there was sufficient evidence introduced by 
plaintiff to authorize the submission of the case to the 
jury. 

Defendant, however, contends that the evidence clearly 
shows contributory negligence on the part of the plaintiff. 
As to this point, it clearly appears that, if the plaintiff’s 
testimony is true (and this was a question for the jury to 
determine), he was not guilty of contributory negligence 
as alleged by defendant. 

For these reasons and in view of the conflicting testi- 
mony as to the manner in which the injury occurred, we 
recommend that the judgment of the district court be 
affirmed. 


AMES and OLDHAM, CC., concur. 


By the Court: For the reasons stated in the foregoing | 
opinion, the judgment of the district court is 


AFFIRMED. 
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Farmers & Merchants Bank y. Carlson, 


FARMERS & MERCHANTS BANK, APPELLEE, V. WILLIAM 
CARLSON, APPELLANT. 


Frrzp Jons 8, 1906. No. 14,359. 


Evidence examined, and held to support the judgment of the district 
court. 


APPEAL from the district court for Polk county: 
ARTHUR J. EVANS, JUDGE. Affirmed. 


John Tongue, for appellant. 
HE. E. Stanton, contra. 


DuFFIn, C. 


William Carlson, appellant, made his note to the Peo- 
ple’s Medical Dispensary of Chicago, Illinois, for $50, due 
six months from date. The note was executed in considera- 
tion of a contract made by the payee for six months’ medical 
treatment, such treatment to be continued without further 
compensation if a cure was not effected within that time. 
The evidence is undisputed that the Farmers & Merchants 
Bank purchased this note in the usual course of business, 
paying full value therefor before its maturity. The defense 
relied upon is that, before signing the note, Carlson 

‘insisted that there should be indorsed on the back thereof 

the following: “Payable according to contract.” It is 
claimed that these words have been erased from the back 
of the note and this worked a material alteration thereof. 
The case was tried to the court without a jury, and judg- 
ment entered in favor of the bank. 

The agent of the medical company who took the note 
from Carlson testifies that no indorsement whatever was 
made upon the back of the note, and that it is now in the 
same condition as when signed by Carlson. Altschuler, 
who acted as the agent of the medical company in selling 
this and other notes to the bank, testifies that it is in the 
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same condition as when received by him. The original note 
is found in the bill of exceptions, and a careful examina- 
tion fails to disclose any evidence that the note was 
indorsed as claimed, or any signs that any erasure has been 
made or attempted. The finding of the district court is 
fully sustained by the evidence. Objections were made 
to the depositions of Collins and Altschuler, two of the 
plaintiff’s witnesses, but of so technical a character that 
they do not call for any discussion. 
We recommend an affirmance of the judgment. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


OLAF ISAAC ET AL., APPELLANTS, V. W. J. HALDERMAN BT 
AL,, APPELLEES. 


Fitzep June 8, 1906. No. 14,365. 


1. Wills: SronaTture. A testator, being unable to write his own name, 
said to the draftsman of his will, in the presence of two wit- 
nesses: “You know I cannot write. You will have to sign it for 
me.” Held, That this was a sufficient request to authorize the 
draftsman to sign the testator’s name. 

2. Nonexpert witnesses called upon the question of the mental ca- 
pacity of a testator must state the facts upon which their opinion 
of incapacity is based. 

3. Evidence examined, and held insufficient to show either mental 
incapacity or undue influence. 


APPEAL from the district court for Pawnee county: 
ALBERT H, BaBcock, JUDGE. Affirmed. 


W. H. Richards and L. W. Colby, for appellants. 
G. T. Belding, J. C. Dort and F. Martin, contra. 
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DuFFI5, C. 


In 1867 Nels Isaac and his two brothers came to Ne- 
braska, and eac. took up a homestead in Pawnee county in 
the same neighborhood. Nels Isaac and his brother Fred 
were bachelors. Some years later Fred Isaac died from 
injuries received in an accident, and Nels purchased from 
the administrator of his estate the 160 acres of land of 
which he died seized. Nels resided on his own homestead 
until a short time previous to his death, living alone and 
usually renting his two farms. About ten years previous 
to his death, which occurred August 9, 1902, Frederick 
Southard rented from him the place formerly belonging to 
his deceased brother, and continued as his renter up to 
the time of his death. The evidence is quite conclusive 
that Nels was a strong, hearty man up to a date not 
longer than one year previous to his decease; that some 
thing like two weeks previous to his death he left his own 
house and went to live with his renter, Frederick Southard, 
at whose place he died from inflammation of the bladder. 
On July 30, 1902, he executed his last will and testament, 
by the terms of which he devised to his renter, Frederick 
Southard, and Alvaretta Southard, his wife, the 160 acres 
of land upon which they were living as his tenants. To his 
brother, Swen A. Isaac, he bequeathed $10. The balance 
of his estate he bequeathed to his other brothers and sisters 
who were then living, and to the legal heirs of his brothers 
and sisters who were dead. He named W. J. Halderman 
as executor of this will. The will was admitted to probate, 
but before the estate was finally settled the contestants 
moved to have the probate thereof set aside, and to be 
allowed to offer objections, which was done. Upon a trial 
in the county court the will was again admitted to probate, 
and from this order of the county court an appeal was 
taken by the contestants to the district court. 

The objections made to the probate of the will are (1) 
That the instrument is not executed as required by law; 
(2) that it is not properly attested; (3) that at the date 
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of its execution Nels Isaac was not possessed of sufficient 
mental capacity to make a will; (4) that the will was exe 
cuted in its present form by reason of the undue influence 
exerted upon the testator by Frederick and Alvaretta 
Southard. The jury returned a verdict finding that the 
testator was of sound mind and memory, and not under 
any restraint or undue influence when the same was exe- 
cuted. The following special interrogatories and answers 
were also returned by the jury: “(1) Was the instrument 
‘Exhibit A’ signed by Nels Isaac, or was it signed by some - 
other person in his presence and by his express direction? 

A, Yes. (2) At the time of the alleged execution of ‘Ex- 

hibit A’ was Nels Isaac of sound mind and memory? A.- 
Yes. (38) Was the execution of the instrument ‘Exhibit 

A’ obtained by the undue influence of Frederick and Alva- 

retta Southard? A. No.” From the order entered on this 

verdict admitting the will to probate, and directing a dis- 

tribution of the estate in accordance with its terms, the 

contestants have appealed. 

The evidence discloses that Nels Isaac, the testator, — 
could not read, and it is earnestly insisted that the evidence 
fails to show that his name was signed to the will by his 
express direction as required by our statute. The testi- 
mony relating to the execution of the will may be briefly 
summarized as follows: On the day previous to the mak- 
ing of the will the decedent asked Dr. Plehn, who attended 
him in his last illness, to call on W. J. Halderman, a 
banker of the town of Burchard, and with whom the 
decedent had transacted his banking business for many 
years, and request him to come to the house and write his 
will and to bring witnesses. On the next evening Mr. 
Halderman, together with his son, Fulton Halderman and 
Dr. Plehn, drove out to the decedent’s farm occupied by 
Southard, and found the decedent sitting or lying in a 
hammock in the yard. The elder Halderman and decedent 
went into the house and into the room occupied by Isaac, 
where the will was written. Halderman testified that 
Isaac would dictate to him a section of the will, which 
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would then be read over to him, after which another sec- 
tion of the will would be dictated, written and read to 
Isaac, and that after it was completed the whole instru- 
ment was read to Isaac who manifested his assent thereto. 
The decedent himself then opened the door into the kitchen 
where the doctor and young Halderman were sitting, and 
asked them to come in and witness his will. The younger 
Halde-man started to read the instrument, when his father 
said it was unnecessary as Mr. Isaac was fully acquainted 
- With its provisions, and turned to Isaac and told him that 
it was ready for his signature. Isaac then said to him: 
“You know I cannot write. You will have to sign it for 
me,” and thereupon the elder Halderman signed Isaac’s 
name to the instrument and afterwards made his mark, 
Isaac placing his hand upon the top of the pen. Dr. Plehn 
and young Halderman then signed as witnesses. This is 
the testimony of the two Haldermans and Dr. Plehn, and 
is uncontradicted. In Murry v. Hennessey, 48 Neb. 608, it 
was held that, where a will was signed by a third party 
and no proof offered of any request so to do from the tes- 
tatrix, valid execution of the will was not established. But 
in Elliott v. Elliott, 3 Neb. (Unof.) 832, the testator said 
to Mr: Peterson that the latter would have to write his 
name, and that he did so, and the testator after that 
touched the pen while his mark was made. This was held 
a sufficient request upon the part of the testator that his 
name be signed by Peterson. The case is a direct authority 
in support of the finding in this case that the will was 
properly executed. 

We have read with care the voluminous record contain- 
ing the evidence in this case, and can find no testimony 
which would go to support a verdict, if such had been 
returned, that the testator was of unsound mind or not 
perfectly capable of transacting business at the time the 
will was made. He had lived in Pawnee county since 1867. 
He had accumulated property estimated to be worth about 
$20,000 at the time of his death. His mental capacity and 
good business judgment had not been questioned up to 


VOL. 76] _ JANUARY TERM, 1906. 827 


Isaac v. Halderman. 


the time this contest was filed. The doctor who attended 
him in his last illness, and another physician called in for 
consultation a few days previous to his death, both affirm 
his mental capacity. The banker with whom he transacted 
his business for years had no doubt of his ability to 
thoroughly understand and appreciate what he was doing. 
Numerous neighbors and acquaintances with no interest 
in the case testified to his capacity. On the other hand two 
or three physicians having no personal acquaintance with 
him, and in answer to hypothetical questions based upon 
his mode of living, of a secret habit which he is said to have 
practiced, and the fact that he usually kept a supply of 
beer on hand and of which he drank about one bottle a day, 
gave their opinion that he was not of sufficient mental 
capacity to make a will or to transact business. He never 
used intoxicants to excess. Being a bachelor, and living 
by himself, his house was not in the best of order nor tidily 
kept, and while some parties, apparently disinterested, tes- 
tified to his want of mental capacity, the facts upon which 
they based their opinion are either not shown in the record 
or are clearly insufficient to sustain a finding of mental 
incapacity. We doubt whether we should pay any atten- 
tion to the evidence of most of contestants’ witnesses. In 
numerous cases we have held that a nonexpert witness can 
be permitted to express his opinion as to the sanity or 
insanity of a person only when he has shown other suffi- 
cient qualifications and has stated the facts and circum- 
stances upon which his opinion of such mental condition is 
based. Hoover v. State, 48 Neb. 184; Snider v. State, 56 
Neb. 309; Lamb v. Lynch, 56 Neb. 135, and cases found in 
1 Page, Digest, 835. As said by the supreme court of 
Michigan in Hibbard v. Baker, 141 Mich. 124: 

_ “Tt may be a question of some difficulty to determine in 
all cases whether a witness has shown himself competent, 
nor do we intimate that he may not be able to state to 
the jury his opinion, after showing that there were acts 
and appearances of the party which he is unable to 
describe to the jury, but which left an impression upon 
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his mind; but in the absence of this, and where the testi- 
mony of the witness only goes the length of showing acts 
which are entirely consistent with sanity, and which have 
not the slightest tendency to show insanity, it would be a 
dangerous rule which would permit his opinion to be 
received.” The reason for this is well stated by the same 
court in Beaubien v. Cicotte, 12 Mich. 459: 

“The general doctrine is, that all witnesses speaking 
from observation must, as far as possible, state such facts 
. ag they can give as the basis of their opinion. This rule 
does not require them to describe what is not susceptible of 
description, nor to narrate facts enough to enable a jury 
to form an opinion from those alone. This would be impos- 
sible; and if it could be done, there would be no occasion 
for any opinion from the witness. * * * But, if wit- 
nesses were not compellable to state such facts as are 
tangible, there would be no means of testing their truth- — 
fulness. When they state visible and intelligible appear- 
ances and acts, others who had the same means of obser- 
vation may contradict them, or show significant and 
explanatory facts in addition; and if their story is fabri- 
cated, or if they describe facts having a medical explana- 
tion, medical experts may detect falsehood in inconsistent 
symptoms, or determine how far the symptoms truly given 
have a scientific bearing.” 

We fail to discover any evidence of undue influence 
exerted upon the testator by Frederick Southard or his 
wife. It is true they resided on the testator’s farm for ten 
years or more, and had the opportunity to approach and 
influence him, but opportunity alone is not sufficient. It is 
quite evident that the deceased was well pleased with 
Southard’s management of his farm and that he took a 
great liking to Southard’s children, a young boy and girl. 
The children apparently reciprocated this kindly feeling 
‘and were in the decedent’s company a great deal. He often 
took them to town and expressed great love for them, and 
on several occasions had said that he would will them the 
farm upon which their father and mother resided. It 
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appears, however, that about the middle of July previous 
to his death he changed his mind and concluded to give 
the land upon which plaintiff lived to Southard and his 
wife rather than to the children. J. 8. Harrod testified 
that on July 18, 1902, Isaac brought a load of oats to town; 
that he shoveled out a part of the load, when Harrod took 
the shovel and unloaded the balance. After some conver- 
sation about other parties Isaac said to the witness: “ “Do 
you remember what I told you down town about the chil- 
dren?’ I said, ‘Fred Southard’s?’? And he said, ‘Yes.’ Well, 
he said, ‘I have changed my mind about that. Sometimes, 
when a boy get 19-or 20 years old, they get kinda smart 
with older heads to nag them on, and Frank might tell his 
father and mother, when he was 19 or 20 years old, to get 
off there, that he owned the property.’ He said, ‘I would 
hate to have that happen, when I kicked the bucket. When 
I am gone, I wouldn’t want that to happen. Fred Southard 
and his wife has been the best friends I ever had. They 
have treated me better than my own relations,’ and he said, 
‘TI am going to give the property to Fred and his wife, and 
let the children have it after they get through with it.’” 
Southard nor his wife were present when the will was 
made. It does not appear that they had knowledge of his 
intention to make a will at the time. So far as the record 
discloses, there is absolutely no evidence of any influence 
brought by them to bear upon the testator relating to the 
disposition of his property. It is further evident that the 
testator was not on the best of terms with some of his own 
relatives. His brother Swen, who lived in the same neigh- 
borhood, rarely called on him, and for years they did not 
visit back or forth to exceed half a dozen times. The evi- 
dence indicates that some trouble arose out of the settle 
ment of the estate of the decased brother, and this may, and 
probably does, account for the small amount bequeathed to 
him. The fact that the decedent bequeathed a large part of 
his property to strangers in blood is not an evidence either 
of mental incapacity or undue influence. Courts and 
juries are not warranted in setting aside last wills and 
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testaments, and substituting in lieu thereof their own 
notions as to what a testator should do with his property, 
except upon satisfactory evidence. No right of the citizen 
is more valued than the power to dispose of his property by 
will. No right is more solemnly assured to him by the law. 
Nor does it depend in any sense upon the judicious exer- 
cise of that right. It rarely happens that a man bequeaths 
his estate to the entire satisfaction of either his family or 
friends. The law wisely secures equality of distribution 
where a man dies intestate, but the very object of a will is 
to produce inequality and to provide for the wants of the 
. testator’s family, to protect those who are helpless, to 
reward those who have been affectionate, and to punish 
those who have been disobedient. In this country a man’s 
prejudices form a part of his liberty. He has a right to 
them. He may be unjust to his children or relatives. He 
is entitled to the control of his property while living, and 
by will to direct its use after his death, subject only to 
such restrictions as are imposed by law. Where a man has 
sufficient memory and understanding to make a will, and 
Sach instrument is not the result of undue influence, it is 
not to be set aside without sufficient evidence, nor upon 
sentimental notions of equality.” The verdict being the 
only one which the evidence warrants, errors in the 
instructions, if any, are immaterial and need no consid- 
eration. 
We recommend an affirmance of the judgment. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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IpA M. HEIM, APPELLEE, V. FIRST NATIONAL BANK OF 
HUMBOLDT, APPELLANT. 


Firep June 8, 1906. No. 14,367. 


Banks: Derosirs: Acrion. A party went to the banking house of the 
defendant bank to make a time deposit, and asked the president 
of the bank what interest they were paying on money. His own 
testimony is to the effect that he asked the party what amount 
she had and how long it would be left. The reply was: About 
$1,600, to be left for six months. He replied: “The bank is pay- 
ing three per cent., but since you have come up here so far I 
will pay you four.” The party then handed him an eastern draft 
for av amount exceeding $1,600, and he wrote out and returned 
a time check for the amount, payable at the bank in six months, 
with interest at four per cent. This time check was signed by 
the president in his individual capacity, and it contained nothing 
to indicate that the money was deposited with the bank or that 
the bank assumed any obligation for its repayment. Held, That 
the depositor might recover from the bank in an action for 
money had and received. 


APPEAL from the district court for Richardson county: 
WILLIAM H. KELLIGAR, JUDGE. Affirmed. 


F. Martin, EF. Fatloon and Stewart & Munger, for appel- 
lant. 


J. H. Broady, contra. 


DUFFIE, C. 


In March, 1903, Mrs. Ida M. Heim received $1,652.42 
from her father’s estate. The amount was sent her in a 
draft drawn by the Citizens State Bank of Keithburg, IIli- 
nois, on the Continental National Bank of Chicago. The 
testimony discloses that Mr. and Mrs. Heim, who reside 
on a farm near Dawson, intended to build a new dwelling 
house that season, and they concluded to deposit the 
money in some bank where it would draw interest as a 
time deposit for six months, and where it would be imme 
‘ diately available for use when they commenced their build- 
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ing operations. The bank at Dawson was not paying 
interest on deposits, and the testimony of the plaintiff is 
to the effect that she indorsed the draft in blank and gave 
it to her husband, who drove to Humboldt for the purpose 
of depositing it in the First National Bank at that place. 
F. W. Samuelson was president of the First National Bank 
of Humboldt and had occupied that position for about 20 
years. Mr. Heim relates what took place between himself 
and Mr. Samuelson in the following language: “I stepped 
up to the window, and Mr. Samuelson came forward, and 
I told him my wife had some money and she wanted to 
leave it at the bank. J asked him if they were paying any 
interest on time deposits, and he asked me my name and 
where I was from, and I told him. He wanted to know 
what amount I had, and I told him, and I asked him how 
much interest he would pay if I left it six months, and 
he said, ‘We usually pay but 3 per cent., but since you have 
come up here so far I will give you 4 per cent. I told him 
all right, I would leave it, and he went and wrote out a 
paper and handed it to me, and I took it.” The paper 
referred to, and which Samuelson gave in acknowledg- 
ment of the money, is in the following language: “F. W. 
Samuelson, Loans. $1,652. Humboldt, Neb., Mar. 12, 
1903. Pay to the order of Ida M. Heim $1,652.42, sixteen 
hundred fifty-two and 42-100 dollars. Due in six months 
at 4% Int. F. W. Samuelson. Payable at The First 
National Bank, Humboldt, Neb.” Mr. Heim returned with 
this paper to his home near Dawson, where he and his wife 
read and examined it, after which they put it in an enve- 
lope and placed it in the safe of Mr. Heim’s brother, a 
merchant doing business in Dawson, where they kept other 
papers. Both Mr. and Mrs. Heim testified that they had 
never seen a certificate of deposit; and this was the first 
transaction of the kind they ever had and they supposed 
that the paper given them by Mr. Samuelson was regular in 
all respects. Samuelson failed in the summer or fall of 
1903, and sent Mrs. Heim a notice stating that fact and 
requesting her to meet him in an office at Falls City. Upon 
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receiving this notice the paper was taken from the safe, 
and its true character ascertained from the cashier of the 
bank at Dawson, and thereupon this action was commenced 
. to recover from the bank the sum of $1,652.42, which the 
petition alleges was deposited in the bank by Mrs. Heim. 
The petition contains a detailed statement of the facts. 
The answer of the bank is a general denial, except that it 
admits that Samuelson was president of the bank at the 
time of the transaction. The jury returned a verdict in 
favor of the plaintiff, upon which judgment was entered, 
and the defendant has appealed the case to this court. 
Samuelson was called as a witness for the defendant, 
but, before giving his version of the occurrence, it might be 
well to state that Mrs. Heim had testified that she had 
never been in the Humboldt bank, and both Mrs. Heim and 
her husband testified that on the day of the transaction 
she visited her husband’s mother and was there when Mr. 
Heim returned from Humboldt. His story of the trans- 
action is as follows: “Q. Now, you may go on and tell the 
jury what took place at that time—what conversation took 
place between you and him at that time? A. It puts me in 
rather an embarrassing situation, for the reason Mrs. Heim 
.testified she was not in the bank that day. Q. Go on and 
tell which one of them did this business.. Give your version 
of it. A. Mr. and Mrs. Heim were both in the bank that 
day. Q. Now, who transacted that business with you, Mr. 
or Mrs. Heim? “A. Mrs. Heim. Q. What conversation 
took place between you and Mrs. Heim leading up to this . 
paper that Judge Broady introduced in evidence, the time 
check? A. Mrs. Heim and Mr. Heim came into the bank 
on the 13th day of March, 1903, and Mrs. Heim stepped up 
to the counter and asked what interest we would pay on 
money, or ‘what interest will you pay on money,’ and I 
asked her how much she wanted to leave, and she said 
about $1,600. I asked her how long a time she wanted 
to leave it, and she said about six months. Q. What did 
you tell her? A. I said to her the bank was paying 3 per 
cent. interest, but that I would pay her 4 per cent. Q. 
56 
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What did she say? A. She then handed me the draft or 
check on some eastern bank, and she indorsed it, and then 
I went to my private check book and wrote a check payable 
to Mrs. Ida M. Heim for $1,652.42, drawing 4 per cent. 
interest on six months time, payable at the First National 
Bank of Humboldt, Nebraska. Q. You say, at the time, 
she gave you the draft on some bank in the east? A. Yes, 
sir. Q. That is the draft introduced in evidence? A. I 
think so. Q. What did you do with that? A. I deposited 
the draft to my credit in the First National Bank of Hum- 
boldt.” The defendant’s evidence further showed that 
Samuelson had received credit on his pass book for the 
amount of this draft. 

It is strenuously insisted by the bank that the transac- 
tion was one between Mrs. Heim and Samuelson; that’ e 
bank never received the money; that it was a loan made to 
Samuelson individually and for which the bank cannot be 
held liable. If we place the evidence of Mr. Heim and 
Mr. Samuelson side by side, and read the statement of each 
relating to what transpired in the bank, no express words 
used by the parties could make it clearer that Heim wished 
to deposit this money with the bank, and that Samuelson 
so understood it. Whether it was Mr. or Mrs. Heim who 
visited the bank, the purpose was to make a deposit, and 
not a personal loan to Samuelson. For nearly 20 years he 
had been president of the defendant bank. It is probably 
true that during this time he was engaged in many private 
transactions in which the bank had no interest, and it may 
be true that he borrowed money on his own account from 
outside parties, but the question asked him concerning this 
particular deposit was what interest the bank was paying 
on deposits, which was a clear indication that the customer 
wished to deal with the bank, and not with him in his indi- 
vidual capacity. The fact that he replied, “The bank is 
paying 3 per cent., but I will pay you 4 per cent.,” could 
leave but one impression upon the mind of a customer who 
came for the purpose of making the deposit there, viz., that 
the bank would make an exception in his favor and that 4 


Vou. 76] JANUARY TERM, 1906. 835 


Heim v. First Nat. Bank of Humboldt. 


per cent. would be allowed by the bank on that particular 
deposit. We must bear in mind that the customer went to 
the bank for the purpose of making a deposit, and with no 
thought of effecting a private loan; that the talk which he 
had was with the president of the institution; that Samuel- 
son represented the institution, and what he said was 
taken by the customer as speaking for the bank. It was 
the bank that was speaking, in contemplation of the cus- 
tomer, and to make it a dealing with Samuelson individu- 
ally a plain statement putting the customer upon notice 
and imparting knowledge of that fact should be made to 
appear. It is true that Samuelson did not, in words, rep- 
resent that the paper given the Heims was the paper of the 
bank; but the circumstances of the case, the conversation 
had even on his own version of it, can leave no doubt that it 
led the customer to believe he was receiving a certificate of _ 
deposit issued for the bank and by the bank, and we have 
no doubt that Samuelson himself was fully aware that 
such was the case and desired it to be so understood. 
Actions often speak louder than words, and this is as true 
where fraud is attempted and perpetrated as in other 
matters. 

Section 341 of our code is peculiarly applicable to the 
facts here shown. It provides: “When the terms of an 
agreement have been intended in a different sense by the 
parties to it, that sense is to prevail against either party in 
which he had reason to suppose the other understood it.” 
Again, this case seems to be ruled by Patterson v. First 
Nat. Bank, 73 Neb. 384. Ziegler v. First Nat. Bank, 93 
Pa. St. 393, is a case in point. We cannot do beiter than to 
quote the language of Judge Paxton in that case: 

“When the plaintiff took his money to the First Na- 
tional Bank of Allentown, and handed it to the cashier for 
deposit, the bank became responsible therefor. The cashier 
was the executive officer of the bank, and authorized by the 
very nature of his office to receive money on deposit. 
After receiving it, no trick or fraud on his part, by means 
of which the money was passed over to Blumer & Co., a 
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firm in which the bank officers were largely interested, 
and appeared to have had the control, could absolve the 
bank from its liability. No class of men have the confi- 
dence of.the people to a greater extent than bank officers. 
Depositors do not deal with them at arm’s length, and can 
be imposed upon with the greatest ease by such officials. 
It would be monstrous to allow them to take advantage 
of the ignorant and unwary, by reason of their position 
and the confidence which it inspires. It was doubtless a 
misfortune to this bank to have unworthy officials, if such 
should prove to be the case. It certainly was unwise to 
permit its chief officers to occupy a dual position with 
divided interests, but the consequences resulting therefrom 
cannot be visited upon those who dealt in good faith with 
the bank.” 

Coleman v. First Nat. Bank, 53 N. Y. 388, is also 
directly in point. In that case the plaintiff handed a sum 
of money to defendant’s teller in defendant’s banking 
office and over its counter, stating he desired to leave it 
on deposit with the bank. The teller gave him a certificate 
which was in form an acknowledgment that plaintiff had 
deposited the money with S. R. VanCampen and contained 
a personal obligation on the part of the latter to repay 
the amount. VanCampen was the bank president. The 
certificate was signed by him, but not in his official capac- 
ity. The bank was not named in it, and there was nothing 
on its face indicating that the money was deposited with 
the bank or that it assumed any obligation in respect 
thereto. Plaintiff did not read the certificate when he 
received it. In an action to recover the amount of the 
deposit, it was held that the plaintiff was not precluded by 
the certificate; that the doctrine of constructive notice of 
its contents from the fact of possession thereof did not | 
apply, and that it was a question of fact for a jury whether 
the deposit was with the defendant or VanCampen. 

In the case we are considering it is not entirely clear 
that the bank did not in fact get the benefit of this money. 
It is true that Samuelson testifies that he deposited the 
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draft to his own private account, but the draft does not 
bear his indorsement. It is a rule so universally observed 
among bankers that judicial notice thereof may well be 
taken, that all deposits of paper of this character made 
either by regular customers or by officers and employees 
of the bank must bear the indorsement of the party making 
the deposit. This is for the purpose of informing the bank 
from whom the deposit came, and to allow its officers to 
trace the paper to the party from whom it was received 
in case inquiry and investigation become necessary. The 
objections to the instructions urged by the appellant do 
not require discussion. We think they were as favorable 
to the bank as the law and the testimony required. The 
jury were fully informed regarding the legal rules which 
should govern them in arriving at their verdict, and hyper- 
critical objections to instructions which fairly reflect the 
law of the case and which in reason are not calculated to 
mislead the jury should not be encouraged or work a 
reversal where no injustice has been done. 
We recommend an affirmance of the judgment. 


ALBERT and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


CHARLES P. HAHN ET AL., APPELLEES, V. THOMAS BoNnaA- 
CUM, APPELLANT.* 


Fiiep JUNE 8, 1906. No. 14,339. 


1. Mechanics’ Liens: ForrecLtosure. In a suit to foreclose a mechanic’s 
lien for labor performed on a building under a contract, relief 
will not be denied the plaintiff because of a trifling omission in 
the performance of the contract, where there has been a sub- 
stantial performance on his part. 


* Rehearing denied. See opinion, p. 846, post. 
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2, Evidence examined, and held to show a substantial performance on 
the part of the plaintiff and sufficient to entitle him to the relief 
granted. . 


3. Evidence as between the owner and a defendant lien-holder ex- 
amined, and held sufficient to justify a finding in favor of the 
latter for a greater sum than that found by the trial court. 


4. Liens: Prionirms. A mechanic’s or materialman’s lien duly filed 
within the time wrequired by law takes precedence over a mort- 
gage subsequently executed by the owner. 


APPEAL from the district court for Lancaster county: 
EpwarpD P. HoiMes, Jupcy. Reversed with directions. 


A.J. Sawyer, for appellant. 


Billingsley & Greene, Kirkpatrick € Hager and Milton 
Schwind, contra. 

ALBERT, C. 4 

On the 9th day of May, 1902, Charles Hahn, plaintiff, 
entered into a contract in writing with the defendant, 
Right Reverend Bishop Bonacum, whereby it was agreed 
that the plaintiff should furnish the labor for the brick 
work required in the erection of a certain building on 
the premises: belonging to the bishop, in consideration 
whereof the bishop was to pay the plaintiff $3,500. The 
bishop was to furnish the material. The work was to be 
performed to the satisfaction of the bishop and to the sat- 
isfaction of the superintendent employed by him to super- 
vise the work. Payments were to be made as the work 
progressed, upon estimates made and signed by the super- 
intendent, a certain percentage to be retained until the 
completion of the work. The contract also contains these 
provisions: “The last payment not to become due until 
sixty days after completion of the building, and the full 
payment and safisfaction of said contractor of all mechan- 
ics’ liens or claims, if any, filed or made on said building 
on account of labor performed on account of said con- 
tractor. The aforementioned estimates to be furnished 


Vou. 76] _ JANUARY TERM, 1906, 839 


Hahn vy. Bonacum. 


and signed by T. G. Kelly, superintendent. Provided, that 
before the last payment is made a certificate shall be 
obtained by the contractor from the clerk’s office of Lan- 
caster county, signed by said clerk, that he has carefully - 
examined the records and finds no liens or claims record7d 
against said works or on account of said contractor. 
* * * Sixth. The party of the first part to have not 
less than ten bricklayers employed on the work daily. 
* * * Ninth. Should the contractor fail to finish the 
work on or before the twelfth day of August, 1902, or 
within the ninety working days agreed upon, he shall pay 
or allow the proprietor by way of liquidated damages the 
sum of ten (10) dollars per diem for each and every day 
thereafter the said works shall remain incomplete. When 
any instalment becomes due under the terms of this con- 
tract, the proprietor shall be entitled to deduct from the 
amount thereof any sum or sums such proprietor may 
have paid any subcontractor, laborer or other person 
for work done for said building to be used in the per- 
formance of this contract at the request or with the 
knowledge of said contractor, and on the payment of 
the balance of such instalment, after making such 
deduction, shall be discharged from the liability there- 
for.’ On the 16th day of December, 1902, the plain- 
tiff filed a mechanic’s lien against the property in 
question for labor furnished under the contract, in- 
cluding certain items of extra labor, which he claimed 
were furnished by him, but not included in the contract, 
claiming a lien on the property in the sum of $1,312. On 
the 20th day of April, 1903, he commenced this suit for a 
foreclosure of his said lien, bringing in Ernest C. Thym, 
another lien-holder, and the Security Mutual Life Insur- 
ance Company, a mortgagee, as parties defendant. 

Thym filed a cross-petition in which he also prayed the 
foreclosure of a lien against the same property for certain 
cut stone which he had furnished to the bishop for the 
construction of the building. His claim is based on a 
written contract whereby he agreed to furnish certain 
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cut stone for a consideration of $700. His lien also covers 
the following items which he claims to have furnished 
but which are not included in the contract: six stone 
caps of the value of $42.60; 150 feet of stone belt course 
of the value of $90; one stone platform in three pieces: of 
the value of $16; changing caps to nine-inch bed of the 
value of $60. The material was furnished between the 
1st day of April and the 21st day of October, 1902, the 
latter being the date the lien was filed. The insurance 
company also filed a cross-petition, praying that a certain 
mortgage executed to it by the bishop on the same property 
be established as a first lien on the premises. The mort- 
gage was executed on the 22d day of October, 1902, and 
filed for record one day later. As to this mortgage there is 
no contest save as to the question of its priority. 

As to the plaintiff’s cause of action, the contest is 
between him and the bishop. One defense is that the plain- 
tiff has never completed the work; another that the suit 
was prematurely brought, in that the plaintiff had never 
obtained a certificate from the clerk of Lancaster county 
showing that he, the clerk, had examined the records and 
found no liens against the property for work performed 
for the plaintiff by his workmen. Plaintiff’s claim for 
extra work is denied. The bishop also filed several 
counterclaims against the plaintiff: (1) $2,400 liquidated 
damages for 240 days’ default after the 12th day of August, 
1902, in the completion of the work under the contract; 
(2) $240 damages for plaintiff’s failure to keep 10 men 
at work daily on the building; (8) $360 for pipes, tanks, 
barrels, an engine, etc., furnished to supply water for mix- 
ing the mortar; $500 damage for the wrongful filing of the 
lien in question. Answering Thym’s cross-petition, the 
bishop admits the contract, but denies that it was fully 
performed by Thym; he admits that certain “extras” were 
furnished by Thym, but denies that they were furnished 
in pursuance of any agreement between them, and puts in 
issue the reasonable value of the “extras” furnished. He 
also claims a payment of $100, for which he asks credit. 
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He also pleads several counterclaims, or what are desig- 
nated as counterclaims, consisting of alleged overcharges, 
damages for inferior material, and for failure to furnish 
certain items required by the terms of the contract, aggre- 
gating nearly $1,000. As between the plaintiff and the 
defendant (the bishop) the court found in favor of the 
plaintiff on all issues save as to the extra labor, all claims 
therefor being disallowed. As between Thym and the 
bishop, the court found in favor of Thym on all the issues 
save as to the extras which were rejected. A decree was 
entered for the foreclosure of each lien, subject to the 
mortgage of the insurance company which the court held 
was a first lien on the premises. The bishop appeais. 

First, as to the controversy between the plaintiff and the 
bishop. Several pages of the latter’s brief are devoted to an 
argument to justify the disallowance of the extras by the 
trial court. While the argument has not served to con- 
vince the plaintiff, it appears to have reconciled him 
to the decree, for he now expresses his willingness to abide 
by it; consequently, the plaintiff’s claim for extras re- 
quires no further attention. This brings us to the bishop’s 
contention that the work was not completed according to 
the terms of the contract. This contention is grounded 
on three propositions: (1) That two openings for stove- 
pipes were not left in the flues; (2) that some brick work 
was left unfinished; (3) that the debris had not been 
removed from some of the flues, whereby they could not 
be used. 

As to the first, the evidence justifies a finding that the 
openings were not provided for by the contract. As to the 
second, the evidence shows that it was completed in a 
couple of hours by a third party employed by the bishop. 
The third was not discovered until sometime in the winter 
following the date fixed for the completion of the contract. 
The entire contention has the appearance of an after- 
thought. No testimony was offered by the bishop tending 
to show what it would have cost to complete the building 
in the particulars mentioned, but the plaintiff testified 
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that it would not have cost $3. _He also testified that on 
the 10th day of December, 1902, he asked the superintend- 
ent whether he was required to do anything further to 
complete the contract, and was informed that he was not, 
and that the work was in fact completed within the time 
fixed by the contract. On the same day the superin- 
tendent made out the final estimate of the work, and stated 
therein that $593 was the final amount due the plaintiff 
under the contract. Still later, in a letter published under 
the direction of the bishop, the reason given for his re- 
fusal to make final settlement was that a suit had been 
entered against the plaintiff by the widow of a laborer 
who had been killed on the building for damages, and that, 
in thus refusing, he was acting on the advice of counsel. 
In view of all the evidence, we think the court was amply 
justified in finding that there had been a substantial per- 
formance by the plaintiff of his part of the contract. That 
is all that is required, and the slight. omissions, even if 
they exist, would not defeat a recovery. Leeds v. Little, 42 
Minn. 144; Woodward v. Fuller, 80 N. Y. 312; Heckmann 
». Pinkney, 81 N. Y. 211; Crouch v. Gutmann, 134 N. Y. 
45, 30 Am. St. Rep. 608, and note. 

It is also insisted that the plaintiff must fail in this 
action because he failed to furnish a certificate from the 
county clerk, showing that no liens had been filed against 
the property for labor performed for him. True, the con- 
tract provides for such certificate, but the evidence shows 
no such liens, nor is it claimed that any existed. The time 
for filing such liens had expired long before the suit was 
tried. It is a maxim of equity that it looks to the sub- 
stance, rather than to the form. No substantial right of 
the bishop has been violated by the failure to furnish such 
certificate. It does not appear that he ever insisted upon 
it, but, as we have seen, based his refusal to settle on 
other grounds. No advantage could result to him by 
requiring the plaintiff to furnish the certificate, and to 
require it at this time would be to sacrifice the substance 
for the form, and to require what would be purely a work 
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of supererogation. We think the court very properly dis- 
regarded this part of the defense. 

We come now to the bishop’s counterclaims against the 
plaintiff. Two items thereof, aggregating $2,640, are for 
damages for failure to perform the work within the time 
fixed by the contract, and to keep ten bricklayers at work 
daily on the work. Without going into this claim, which 
is unreasonable on its face, it will suffice to say the evi- 
dence is ample to sustain a finding of a substantial comple- 
tion of the work within the time fixed by the contract, 
and that, as we have seen, is sufficient. Another item is 
$360 for pipes, tanks, etc., required to furnish water used 
in doing the work. The bishop was to furnish the material, 
and water, it appears, falls within that category in this 
instance as the parties construed the contract before this 
controversy arose. As to the $500 item for damages sus- 
tained by the bishop by reason of the wrongful filing of 
plaintiff’s lien, it is now tacitly conceded to be without 
merit, hence, it requires no further notice. The court 
awarded the plaintiff $593, with interest from October 18, 
1902. This is exactly the amount the superintendent gave 
as the fixed estimate, and practically the same as that 
stated in the bishop’s public letter hereinbefore mentioned. 
The decree as between the plaintiff and the bishop appears 
to be equitable, and the latter, at least, has no just ground 
to complain of it. After the decree was entered the plain- 
tiff’s claim was assigned to Robert J. Greene, and by order 
of the court he was substituted as plaintiff. 

We come now to the controversy between Thym and the 
bishop. To understand this it should be stated that Thym 
operated a stone-cutting establishment in Kansas City 
under the trade name of Carthage Stone Yard. He also 
acted as agent for a corporation, known as Carthage Stone 
Company of Carthage, Missouri. The two establishments 
were wholly disconnected save as to Thym’s agency for 
the corporation, but he was sole proprietor of the estab- 
lishment in Kansas City. The corporation furnished 
rough stone; Thym furnished cut or dressed stone. Each 
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had a contract to furnish some of the material for the 
building in question, but they were separate and distinct, 
and were so recognized by all parties. The contract of the 
corporation was in the corporate name; Thym’s was signed 
by him. The defenses urged against Thym’s claim, for the 
most part, are based or transactions had between the 
bishop and said corporation and for which Thym is in no 
way liable. The evidence as to these matters is scattered 
through the entire record and it would be profitless to 
review it at length. For example, the alleged payment of 
$100 for which the bishop asks credit on Thym’s account 
was made by a check, payable to the Carthage Stone Com- 
pany, and bears its indorsement. The evidence shows that 
the bishop reccived credit therefor on the account of that 
corporation. Eliminating the evidence bearing solely on 
the bishop’s transactions with the corporation, the con- 
troversy between him and Thym narrows down to a few 
items, which we shall proceed to notice. First, as to the 
counterclaims, which are narrowed down to these items: 
$138 for cutting down 26 caps; $30 for recutting large flue 
caps; $26 for not cutting water drips. As to the first two, 
the evidence is abundantly sufficient to sustain a finding 
against the bishop. As to the third, the contract called for 
the “water drips,’ and Thym furnished them, but they 
were not cut just as the plans called for. They were used, 
however, without change, and there is no evidence showing 
the extent the bishop was damaged, if at all, by this devia- 
tion from the plans. Consequently, a finding against him 
as to that item is the only finding thereon that could be 
sustained. The same may be said of all the items included 
in the counterclaims. 

Thym’s claim for “extras” was wholly disallowed. 
The bishop admits that one of the items thereof should have 
been allowed, namely, for 150 feet of “stone belt course.” 
The reasonable value of this item according to the undis- 
puted evidence is $90, and it should have been allowed. 
There is another item, namely, “stone platforin in three 
pieces,” which the bishop admits he received, but which he 
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claims was used for other purposes. The evidence is clear 
that this item was furnished by Thym outside the contract 
and was worth $16. It also should have been allowed. 
There is still another item, six stone caps for windows, that 
should have been allowed. These six windows were not 
included in the original plans and were ordered after the 
contract was made. The evidence satisfies us that these 
window caps were “extra,” and shows that they were 
reasorably worth $42.60. As to the remaining items, it 
must suffice to say that the record justifies the trial court 
in rejecting them, but the three mentioned, aggregating 
$148.60, should be added to the amount found due Thym 
by the trial court. The trial court awarded him $823.32, 
with interest from December 29, 1904, the date of the 
decree. Thym contends that he is entitled to interest 
from six months after the date of the last item, which was 
furnished June 23, 1902. No date of payment is fixed by 
the contract, and he is entitled to interest for at least the 
time claimed, which would be from December 23, 1902. 
In short, Thym is entitled to recover of the bishop $965.92, 
with interest thereon from the 23d day of June, 1902, at 
the rate of 7 per cent. per annum. 

There remains to be considered the question of the 
priority of the mortgage of the insurance company. The 
plaintiff’s lien was filed December 16, and Thym’s October 
22, 1902. Each was filed within 60 days from the comple- 
tion of the contract upon which it is based. Comp. St. 
1901, ch. 54, art. I, sec. 2. Both liens therefore attached 
to the property before the mortgage, which was execuied 
October 22, 1902, and filed for record the following day. 
Henry & Coatsworth Co. v. Fisherdick, 37 Neb. 207. The 
decree of the district court, therefore, making their liens 
subordinate to that of the insurance company is erroneous. 

It is therefore recommended that the cause be remanded 
to the district court, with directions to modify the decree 
in accordance with this opinion. 


DUFFIE and JACKSON, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, this cause is remanded to the district court, 
with directions to modify the decree in accordance with 
this opinion. 

REVERSED. 


The following opinion on motion for rehearing was filed 
~ October 18, 1906. Rehearing denied: 


ALBERT, C, 


One matter discussed in the brief on rehearing is that 
no cross-appeal was taken. This is a mistake. The cross- 
appellant filed a brief in due season pointing out certain 
errors of which he complained. That is all that is required 
to perfect a cross-appeal. IMfeade Plumbing, H. & L. Co. - 
v. Irwin, T7 Neb. 385. It is also pointed out that at one 
place in the opinion we inadvertently used the words 
June 23 instead of December 23, as the date from which 
interest should be computed on Thym’s claim. While the 
error, owing to the context, could hardly be misleading, 
it should be corrected. 

It is recommended that the error in the dates herein 
mentioned be corrected, and the motion overruled. 


By the Court: For the reasons above stated, the decree 
is modified so as to allow interest from December 23, 1902, 
and the motion for rehearing is 

OVERRULED. 


, 


EDWIN H. LAHRMAN, APPELLANT, V. ELLA BAUMAN ET AL., 
APPELLEES. 


Fitxp June 8, 1906. No. 14,357. 


Notes: DEFENSE oF Fravup: Busgben or Proor. In an action by the 
indorsee against the maker, where fraud in the inception: of the 
note is relied on as a defense and shown by the evidence, the 
burden is upon the plaintiff to show that h. is a bona fide holder. 
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APPEAL from the district court for Holt county: JAMES 
J. HARRINGTON, JUDGE. Affirmed. 


Alexander Searl, E. H. Benedict and John C. Landis, 
Jr., for appellant. 


M. F. Harrington, contra. 


ALBERT, C. 


This is an appeal to reverse a judgment rendered against 
the plaintiff in an action on a promissory note brought by 
the indorsee against the makers. The defendants ar- 
swered, admitting the execution and delivery of the note to 
plaintiff’s indorser, but denying all other allegations of 
the petition. The answer also sets up two affirmative 
defenses: Fraud in the inception of the note, and a failure 
of consideration. The facts relied on as constituting 
those defenses are thus pleaded in the answer: “The 
defendants aver that one E. F. Collins came to the home 
of these defendants about the 15th day of July, 1903, and 
fraudulently and falsely represented himself to be a prac- 
ticing physician, and a duly authorized physician and 
surgeon authorized to practice medicine and surgery in 
Holt county, Nebraska, and that he was able and capable of 
curing all diseases to which the human system is heir, and 
each and every one of said representations were false, and 
known by said Collins to be false; that said Ella Bauman 

‘was then sick, having dizziness in the head and her nervous 
system affected, and said Collins falsely and fraudulently 
represented to these defendants that he could cure said 
disease and would treat her with medicine and cure 
her, and that each and every one of said representations 
was false and fraudulent and made with the intent to 
deceive, and that he further contracted, promised and 
agreed to cure her of said sickness, and contracted, prom- 
ised and agreed that unless he did fully cure her of said 
sickness, the said promissory note should not be paid, and 
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that the said consideration for said note was the contract, 
promise and agreement of said Collins to fully cure said 
Ella Bauman of her said sickness; that the said consider- 
ation wholly failed, and said Collins, when he obtained 
said note, knew and intended that it should fail,.and that 
he has not treated her for said sickness, and has given no 
consideration whatever for said note.” The evidence 
adduced on behalf of the plaintiff tended to show that the 
note was indorsed and transferred to him in the usual 
course of business, before maturity, and for a valuable 
consideration; that adduced oni behalf of the defendants, 
that the note was given under the circumstances, upon the 
representations and for the consideration alleged in the 
answer. The plaintiff failed to reply, but no objection was 
made upon that ground, and the case was tried as though 
the allegations of the answer were denied. 

In an action by the indorsee against the maker the rule 
is that, where fraud in the inception of the note is shown, 
the bu.den is upon the plaintiff to prove that he took the 
note without notice of the fraud. Selover, Negotiable In- 
" struments, p. 234; National Bank v. Miller, 51 Neb. 156. 
The plaintiff wholly failed to bring himself within this 
_rule, or to make any showing whatever of his want of 
notice of the fraud. That being true, a verdict for the 
defendants is the only one that could have been rendered 
under the law and the evidence. It responds to the issues, 
and accords with the instructions of the court. There 
appears to be no good reason for disturbing it. 

It is recommended that the judgment of the district 
court be affirmed. 


DUFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
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ELMER FE. SALISBURY, APPELLANT, V. PRESS PUBLISHING 
COMPANY, APPELLEE. 


Friep June 8, 1906. No. 14,379. 


1. Master and Servant: APPLIANCES: Duty or EMPLoYEE. Ordinarily, 
it is the duty of an employer to use reasonable care that the 
tools and appliances which he furnishes his employees are rea- 
Sonably fit and safe for the use for which they are furnished, but 
this does not relieve the employee from the exercise of his own 
judgment in the use thereof, and if he puts them to a use for 
which they are not designed or furnished, or subjects them to a 
strain beyond their capacity to bear, and is injured in conse- 
quence, the employer, in the absence of special circumstances, is 
not liable. Standard Distilling & Distributing Co. v. Harris, 75 
Neb. 480. 


2. Instructions. The statute requiring instructions to the jury to be 
in writing has no application to a mandatory direction to return 
a verdict in favor of one of the parties to the litigation. 


3. Directing Verdict. On the facts stated, Aeld that the trial court 
properly directed a verdict for the defendant. 


_ APPEAL from the district court for Lancaster county: 
Epwarkp P. HoLMEs, JupeR. Affirmed. 


Field, Ricketts & Ricketts, for appellant. 
Halleck F. Rose and W. B. Comstock, contra. 


ALBERT, C. 


This is an appeal from a judgment in favor of the 
defendant in an action for personal injuries. The petition 
so far as is material is as follows: “The plaintiff com- 
plains of the defendant, for that on and prior to the 8th 
day of October, 1903, the defendant was a corporation duly 
organized under and by virtue of the laws of the state of 
Nebraska, and was extensively engaged in the printing, 
publication and circulation of certain newspapers, with its 
place of business in the building at the southwest corner of 
Thirteenth and N streets in the city of Lincoln, Nebraska; 
that the papers, so printed, published and circulated by 

dT 
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the defendant were stacked and made ready for transfer 
to the postofiice on the third floor of the building occupied 
by it, and to facilitate the delivery of its sacks of mail 
from the third floor of said building to wagons on the 
street, it had theretofore caused to be constructed an iron 
chute attached to the south wall of its publishing house, 
and extending from the third floor thereof over and across 
the sidewalk to the pavement on Thirteenth street of said 
city, so that sacks of mail placed in the chute would be 
carried by gravity down the inclining chute to wagons on 
the street; that said chute was provided with a hinge or 
joint at the lot line, whereby that part of the chute that 
extended across and over the sidewalk space on the east 
side of the building, when not in use, might, by means of 
an apparatus operated by a rope, pulley and heavy iron 
weight, be turned over and doubled back on that part of 
the chute fastened to the building, and when loading mail, 
might be extended across and over the sidewalk to wagons 
in the street; that on the 8th day of October, 1903, the 
plaintiff proceeded to the defendant’s place of business at 
Thirteenth and N streets in the city of Lincoln to transfer’ 
its sacks of mail to the postoffice, pursuant to orders from 
the defendant to plaintiff’s employer. When plaintiff 
arrived at defendant’s place of business, the sidewalk ex- 
tension of the iron chute was doubled back, and before the 
plaintiff could receive the sacks of mail into his wagon 
from the third floor of defendant’s building, it was neces- 
sary to extend the iron chute over and across the sidewalk 
by means of the apparatus provided by the defendant for 
such purpose. While the plaintiff was extending said 
chute across the sidewalk by means of the apparatus pro- 
vided therefor by the defendant, and had his weight on the 
rope, and without any fault or negligence on his part, the 
apparatus provided by the defendant for raising and ex- 
tending said chute gave way, precipitating the heavy iron 
weight used in connection therewith upon the plaintiff, 
breaking the bone of his right leg between the knee and the 
hip so that it protruded through the flesh, thereby seri- 
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ously and permanently injuring the plaintiff. * * * 
Plaintiff further alleges that the apparatus by which said 
iron chute carrying defendant’s mail sacks to the street 
was doubled back or extended over and across the sidewalk 
was carelessly, negligently and insecurely constructed by 
the defendant, and was made of defective and unsuitable 
material for the purposes for which it was used, and the 
défendant carelessly, negligently and unnecessarily sus- 
pended said heavy iron weight, which fell upon plaintiff, 
directly above where plaintiff was compelled to stand to 
operate the apparatus in extending the chute over and 
across the sidewalk; that the giving way of said apparatus 
and the precipitation of said heavy weight upon plaintiff, 
resulting in his injury as hereinbefore alleged, was directly 
caused by the defective material used, and the negligent, 
careless and insecure manner in which defendant con- 
structed said apparatus and suspended 'said heavy weight.” 

The answer charges that the plaintiff, in attempting to 
operate the chute at the time of the accident, was a mere 
volunteer or intermeddler, and was assisted by another 
intermeddler, without the knowledge or consent of the 
plaintiff; that they applied greater force to the rope used 
to operate the chute than the appliances provided for that 
purpose were intended to bear, and that the accident 
resulted in consequence thereof, and from no other cause. 
The reply is a general denial. At the close of the trial 
the court sustained a motion to direct a verdict for the 
defendant, and the correctness of that ruling is the princi- 
pal question now presented by the record. 

It is conclusively established that at the time of the 
accident the plaintiff was in the employ of a transfer com- 
pany, which was under contract’ with the defendant to 
carry the printed -matter ready for the mails from the de 
fendant’s place of business to the postoffice. The amount of 
this matter was so great as to require drays to carry it. 
It was no part of the transfer company’s duty under the 
contract to operate the chute described in the petition. 
But, while the chute was generally operated by the defend- 
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ant’s employees, it was a common practice, in case of delay 
on their part to do so, for the employees of the transfer 
company, after placing their wagons in position to be 
loaded, to raise and lower the chute to a position to deliver 
the mailing matter on the drays at the edge of the side- 
walk. The plaintiff had done this on several occasions 
previous to the accident. On the day of the accident, the 
defendant notified the transfer company that it had some 
matter ready for delivery to the postoffice, and the plain- 
tiff was sent in charge of a wagon to receive it. In this 
instance the matter was not such as could be loaded by 
means of the chute, but the plaintiff was not aware of that 
fact. He drove his wagon to defendant’s place of busi- 
ness and placed it in position to be loaded by means of the 
chute; the defendant’s employees were not aware of his 
arrival. He then undertook to extend the movable section 
of the chute across the sidewalk to his wagon. The mov- 
able section of the chute weighed about 200 pounds. It 
was connected with the other section by a joint, and, when 
not in use, was folded back upon it, along the side of the 
building. In order to raise and lower it a rope passed 
through a pulley overhead, one end of which was attached 
to the free end of the movable section, the other to a weight 
of 50 or 60 pounds used as a counterbalance. A rope 
hung from this weight to the ground, whereby one stand- 
ing on the ground could raise and lower the movable sec- 
tion. Another rope was also used to overcome the “dead 
center” when the section was raised to the perpendicular. 
As the appliances were arranged the force necessary to 
apply to the rope to raise the chute, in addition to the 
counterbalance, was less than 50 pounds. When the plain- 
tiff undertook to raise the chute at the time of the acci- 
dent it had become fastened in some way and he was 
unable to raise it. A bystander volunteered to assist him, 
and joined him in pulling on the rope which extended 
downward from the counterbalance. The pulley broke 
and the counterweight fell, striking the plaintiff, who had 
fallen to the ground, breaking his leg. 
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The plaintiff contends that from the foregoing state of 
facts, in which we have tried to include every fact favor- 
able to him which the evidence proves or tends to establish, 
two propositions are deducible: (1) That at the time of 
the accident he stood in the relation of employee to the 
defendant, and in attempting to operate the chute was act- 
ing within the scope of his employment; (2) that his 
injury was the proximate result of a negligent omission on 
the part of the defendant to furnish reasonably safe appli- 
ances for the operation of the chute. A large part of the 
argument on either side is directed to the first proposition. 
But we do not deem it necessary to go into that question 
because, were it resolved in favor of the plaintiff, it seems 
clear to us the plaintiff must still fail, Assuming that 
the plaintiff’s relation to the defendant was that of an 
employee, then it was undoubtedly the duty of the defend- 
. ant to see that the appliances furnished him for use in his 
employment were reasonably safe for the use for which 
they were furnished. But it is equally true that an 
employer is not liable for injuries to an employee caused 
by the unauthorized or improper use of appliances, and 
that the latter is bound to exercise reasonable care to pro- 
tect himself from injury. 20 Am. & Eng. Ency. Law 
(2d ed.), pp. 184-141, and notes. In this case the pulley 
and its connections were furnished to bear the strain 
necessary to overcome a weight of about 100 pounds. 
Owing to the counterweight, a force of 50 pounds applied 
to the rope hanging from the counterweight would raise the 
movable section of the chute. The mechanism was simple, 
and hung in plain sight. The plaintiff was acquainted 
with it. In view of these facts, when he, a man weighing 
over 175 pounds, was unable by his own strength to raise 
the chute, he must have known as a reasonable person that 
the ropes had fouled or for some other reason the appliance 
was not in proper working order, and that the combined 
strength of himself and another man exerted on the rope 
would subject the pulley and its fastenings to a greater 
strain than they were calculated to bear. He was in a 


‘ 


| reversed because the direction to return a verdict for the 
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position of obvious danger, with the weight which fell on 
his leg suspended overhead. While it is the duty, ordi- 
narily, of an employer to use reasonable care that the tools 
and appliances which he furnishes his employees are 
reasonably safe, the employees are not relieved from the © 
exercise of their own judgment in the use of such tools and 
appliances, and when they put such tools and appliances 
to a use for which they are not intended, or subject them 
to a strain beyond their capacity to bear, and are injured 
in consequence, ordinarily, no liability attaches to the 
employer. Standard Distilling & Distributing Oo. v. 
Harris, 75 Neb. 480. In this case, the rope and pulley were 
furnished to overcome a definite weight. The plaintiff, 
instead of confining their use to that end, blindly under- 
took to use them to overcome some unknown force or 
obstruction interfering with the operation of the chute, 
and subjected them to a strain many times greater than 
was required to serve the purpose for which they were 
furnished. In doing so he acted under no command, but 
purely on his own volition, and his injury resulted, not 
from the omission of the defendant to provide a reasonably 
safe appliance for operating the chute, but from his misuse 
of the appliance furnished, and his own omission to make 
reasonable use of his own faculties to guard against injury. 

The plaintiff contends that the judgment must be 


' defendant was given orally, and in support of this conten- 


tion, invokes the statute requiring all instructions to be 
in writing, unless such requirement be waived. The stat- 


' ute has reference to instructions proper, that is, instruc- 
tions given to guide the jury in their deliberations when 
_ some issue of fact is submitted for their determination. 
' Where there is no such issue to submit, a mere mandatory 
: direction, which is in no proper sense an instruction, is 
‘ all that is required, and like other rulings of the court 
’ may be given orally. 


Complaint is also made of the exclusion of certain evi- 
dence tending to sustain plaintiff’s theory that at the time 
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of the injury he stood in the relation of employee to the 
defendant. As we have seen, that relationship may be 
assumed, and still the record would necessitate an affirm- 
ance of the judgment, hence, further notice of this assign- 
ment is unnecessary. 

What has been said disposes, we think, of all the assign- 
ments, and we recommend that the judgment of the district 
court be affirmed. 


DUFFIE and JACKSON, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 


FuLAviA WATTERS, ADMINISTRATRIX, APPELLEE, V. CITY OF 
OMAHA, APPELLANT, * 


Fitep June 8, 1906. No. 14,355. 


Cities: Pupiic Works: Lzasmirres. Where a city in the erection of 
a public work exercises reasonable care and judgment, and adopts 
plans approved and recommended by engineers having all the 
knowledge that skill and experience in such work would nat- 
urally give them, it should not be held liable in damages on ac- 
count of an alleged defect in the plan, unless the construction is 
so manifestly dangerous that all reasonable minds must agree that 
it was unsafe. 


APPEAL from the district court for Douglas county: 
Howard KENNEDY, JR., JUDGE. Reversed. 


Harry E. Burnam, I. J. Dunn and A. G. Ellick, for 
appellant. 


Weaver & Giller and John M. Macfarland, contra. 


JACKSON, C, 


The plaintiff, as administratrix of the estate of her 
deceased husband, recovered judgment against the defend- 
ant city because of the death of the decedent, which it is 


* Rehearing allowed. See opinion, p. 859, post, 
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alleged occurred through the negligent acts of the defend- 
ant. The deceased was a laborer in the employ of a distil- 
ling company, and was returning to his home by way of 
Eleventh street. On this street is a viaduct over the Union 
Pacific and Burlington railroad tracks. The viaduct 
covers a distance of four blocks or more, and an open 
stairway extends from the roadway of the viaduct into 
one of the streets below, constructed for the convenience of 
foot passengers. The deceased was seen to turn into this 
stairway, and an instant later to fall into the street. He 
sustained injuries from which his death occurred within 
two or three hours. His only statement about the fall was 
that he slipped. It is charged in the petition that he 
slipped upon one of the steps which had become worn and 
slippery on account of continuous rainfall for several days 
previous to the accident. Negligence is attributed to the 
city because the railing at the stairway was not sufficiently 
high to prevent persons from falling over, because of a 
failure to cover the stairway and because of the rise exceed- 
ing six inches in twelve, thereby rendering the descent 
dangerously steep. : 

The evidence discloses without question that the viaduct 
and stairway were constructed jointly by the city of 
Omaha and the railroad company over whose tracks it was 
built. Plans and specifications were submitted by con- 
tractors, and the one adopted had the approval of Andrew 
Rosewater, city engineer of the defendant, the chief engi- 
neer of the Burlington railroad company, the chairman of 
the board of public works of the defendant, at one time 
chief engineer of the Union Pacific Railroad Company, and 
another engineer who had occupied a similar position. 
They were all of recognized and known ability and 
eminent as civil engineers. They recommended the adop- 
tion and approval of the plans by the board of public 
works, and acting upon their advice and recommendation 
the plans were adopted by that board and afterwards 
approved by the city council. The viaduct was con- 
structed according to these plans and specifications. The 
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same is true of the stairway and railing, although action 
was taken at a later date, but prior to the construction of 
the bridge. Mr. Rosewater was a witness at the trial and 
testified that the railings were of standard manufacture 
and height. There is no claim of a defective construction, 
and the single question presented by the record is the suffi- 
ciency of the evidence to sustain the verdict of the jury 
and judgment of the court. The railing is two feet six 
inches above the outer edge of the step and about three 
feet above the inner edge. 

Special interrogatories were submitted to the jury, who 
found that the accident occurred because the city did not 
build the banisters of sufticient height. The contention of 
the city is that, based upon this finding, the verdict cannot 
stand. The position of the defendant in this respect is 
fortified by abundant authority and, in our judgment, well 
' taken. In planning a public work municipal authorities 
are required to exercise reasonable care and judgment, and 
if the services of professional men, experts in the work 
contemplated, are needed, they should employ those who 
have all the knowledge and skill that experience in such 
work would naturally give them. Diamond Match Co. v. 
Town of New Haven, 55 Conn. 510. When that course has 
been pursued in good faith, and the work has been carried 
on and completed as planned and specified, the munici- 
pality should not be held responsible, unless the structure 
is so manifestly dangerous that all reasonable minds must 
agree that it was unsafe. Gould v. City of Topeka, 32 Kan. 
485. The principle involved was recently thoroughly dis- 
cussed in Shannon v. City of Omaha, 73 Neb. 507, in an 
opinion by Mr. Commissioner LEYTON, now a justice of this 
court, and was sustained to that degree contended for by 
the defendant. Any other rule would render precaution- 
ary measures on the part of municipal authorities without 
avail, and the judgment of engineers skilled in their pro- 
fession would afford no protection, because the possibility 
of accident cannot be provided against, and, after all, it 
became a question for a jury, who out of just sympathy for 
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a bereaved family might readily find the existence of 
negligence, notwithstanding the exercise of the highest 
degree of caution and the employment of the best skill 
obtainable. There may be a difference of opinion whether 
the rail or banister on the stairway where the accident 
occurred was of sufficient height to afford the proper pro- 
tection to the public, but we are not prepared to say, as a 
matter of law, that it was insufficient. 

Such of the authorities cited by plaintiff as we have 
examined are easily distinguishable from the case at bar. 
Blyhl v. Village of Waterville, 57 Minn. 115, is a case 
where, in the construction of a walk along a part of a 
block, at the junction of the old walk there was left a drop 
of some seven or eight inches, and, passing along there 
in the night season, a person struck his foot against the 
face of the drop, fell and was injured. Asamatter of law 
such an imperfect construction was manifestly dangerous. 
In McDonald v. City of Duluth, 93 Minn. 206, it appeared 
that in constructing a rail over the sides of a bridge one 
of the guard rails was imperfectly placed and not suffi- 
ciently fastened, it was loose and liable at any time to slip 
out of place and over the bridge. The supreme court of 
Minnesota, however, so far as we are able to determine, 
has never departed from the rule that, if reasonable minds 
might differ as to whether the plan adopted or some other 
plan is the better, the decision of the city authorities on 
the question is conclusive and cannot be reviewed by the 
courts. That rule is expressly recognized in Conlon v. 
City of St. Paul, 70 Minn. 216. Authorities may be found 
holding, in effect, that, although -streets are built and 
maintained according to plans adopted, if they are so 
built as to cause an obstruction or impediment to travel, 
the city might still be liable; but none of these authorities 
are applicable to. this case. 

We are convinced that the verdict of the jury has no 
support in the evidence, and we recommend that the judg- 
ment of the district court be reversed. 


DUFFIE and ALBERT, CC., concur. 
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By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


REVERSED. 


The following opinion on rehearing was filed February 
8, 1807. Judgment of reversal adhered to: 


ALBERT, C. 


In this case, as in oruinary cases grounded on negligence, 
the acts or omissions of the defendant upon which the 
charge of negligence is based are to be tested by the con- 
duct of a man of ordinary care and prudence in like cir- 
cumstances. The improvement of which the stairway in 
question is a part is of such a character that it could be 
planned and constructed only by men of peculiar skill and 
knowledge in that line. The city authorities therefore 
were compelled to employ experts to plan and construct it. 
In doing so they did precisely what a man of ordinary 
care and prudence would have done in like circumstances. 
Where, then, is the point of departure from the course of 
conduct such a man would have pursued? Is it in the 
adoption of the plan? They had employed men skilled in 
their profession to prepare it. Had they not a right to 
rely on the superior judgment and skill of such men? 
Would not a man of ordinary care and prudence have done 
so in like circumstances, unless the plan was so obviously 
defective that there could be no difference of opinion 
among reasonable men with respect to it? 

On account of the engineering problems involved, there 
is a strong analogy between an improvement of this charac- 
ter and the construction of sewers, and the cases growing 
out of the latter, on that account, have a strong bearing on 
the case at bar. In the study of those cases, however, the 
distinction between a defect in a plan and a defect in the 
execution of the plan should be kept in mind. In Johnston 
v: District of Columbia, 118 U. 8. 19, it was said: 

“The duties of the municipal authorities, in adopting a 


860 NEBRASKA REPORTS. [ Vo. 76 


Watters v. City of Omaha. 


general plan of drainage, and determining when and where 
sewers shall be built,-of what size and at what level, are 
of a quasi judicial nature, involving the exercise of deliber- 
ate judgment and large discretion, and depending upon 
considerations affecting the public health and general 
convenience throughout an extensive territory; and the 
exercise of such judgment and discretion, in the selection 
and adoption of the general plan or system of drainage, 
is not subject to revision by a court or jury in a private 
action for not sufficiently draining a particular lot of 
land.” 

To the same effect are the following: Fair v. City of 
Philadelphia, 88 Pa. St. 8309, 832 Am. Rep. 455; Mills v. 
City of Brooklyn, 32 N. Y. 489; Child v. City of Boston, 
4 Allen (Mass.), 41, 81 Am. Dec. 680; Attwood v. City of 
Bangor, 83 Me. 582; Wicks v. Town of DeWitt, 54 Ta. 130; 
Merrifield v. City of Worcester, 110 Mass. 216, 14 Am. 
Rep. 592; Van Pelt v. City of Davenport, 42 Ta. 308, 20 
Am. Rep. 622; Foster v. City of St. Louis, 71 Mo. 157; City 
of Denver v. Capelli, 4 Colo. 25, 34 Am. Rep. 62. In City 
of Detroit v. Beckman, 34 Mich. 125, this rule was limited 
somewhat, the court holding that municipal corporations 
are not liable for injuries resulting from the plan of a pub- 
lic work as distinguished from its mode of execution, 
unless such plan must necessarily result in an invasion of 
private property. Judge Dillon commends this rule as 
thus limited. 2 Dillon, Municipal Corporations, secs. 
1046, 1047. 

In the adoption of a plan the city was not entirely free- 
handed. The character of the location, the necessities of 
street traffic, and the safety of the public, all had to be 
taken into account. The sum total] of the advantages and 
disadvantages of the improvement had to be weighed and 
set over against each other. The adoption of plans there- 
fore was not a mere ministerial act, but one of a quasi judi- 
cial nature, and ought not to be subject to revision by a 
jury in a private action. I am unable to discover any dif- 
ference in principle between this case and that of an 
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employer who acts upon the advice of experts as to the 
tools and appliances to be used, or a railroad company 
which adopts the devices and appliances in common use 
and recommended by experts. See O’Neill v. Chicago, R. 
I. & P. R. Co., 66 Neb. 638. 


By the Court: For the reasons stated in the foregoing 
opinion, our former judgment is adhered to. 
REVERSED. 


KEARNEY COUNTY, APPELLEE, V. CHICAGO, BURLINGTON & 
QUINCY RAILWAY COMPANY, APPELLANT, 


Fitxep JuNE 8, 1906. No. 14,372. 


1. Railroads: Fires: Evimence. In an action for damages for negli- 
gently setting out a fire, the origin of the fire may be proved by 
circumstantial evidence. 


2. Evidence examined, and held that the circumstances proved are 
sufficient to sustain the verdict of the jury as to the origin of 
the fire by reason of which the plaintiff sustained damages. 


APPEAL from the district court for Kearney county: 
Ep L. ADAMS, JUDGE. Affirmed. 


J. W. Deweese and F. EH. Bishop, for appellant. 
Lewis C. Paulson, contra. 


JACKSON, C. 


The county of Kearney recovered judgment against the 
Chicago, Burlington & Quincy Railway Company for the 
loss of a bridge by fire, which it is charged was negligently 
set out by the company. On appeal the railway company 
submit the case on the single question of the insufficiency 
of the evidence to show the origin of the fire. 

The burned bridge was about one mile south of the 
railway track. On the day of the fire a high wind was blow- 
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ing from the northwest. John Kroskurth, a witness for 
the plaintiff, lives about three-quarters of a mile from the 
bridge and about 60 rods from the railway track. He tes- 
tified that he saw a train passing over the defendant’s line, 
and about five minutes afterwards discovered the fire south 
of the railway track about a quarter of a mile burning in 
the direction of the bridge, and had burned over the ground 
to within three or four rods of the track. George Kros- 
kurth, another witness on behalf of the plaintiff, testified 
to substantially the same facts, except that he testified that 
the ground had been burned over to within two or three 
rods of the track. There is no conflict in the evidence, and 
no other theory of the origin of the fire advanced, except 
the one that it was caused by sparks escaping from a pass- 
ing train. The evidence is not entirely satisfactory, but 
the circumstances are such that minds might reasonably 
differ as to the deductions to be drawn, and in such cases 
the verdict of the jury should not be disturbed. 
We recommend that the judgment be affirmed. 


DurFrrig and ALBERT, CC., concur. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED, 


JAMES WRIGLEY, APPELLANT, V. FARMERS & MERCHANTS 
StaTe BANK OF BEATRICE, APPELLEE. 


Fitep June 8, 1906. No. 14,376. 


Banks: Drarrs: Limrrations. Where the holder of a bank draft 

- neither demands payment of the bank cn which it is drawn nor 

takes any other step to secure payment within five years from 

the time it came into his possession, his right of action against 

the bank issuing the draft because of the failure of the bank on 

which it was drawn to pay the same when it was presented is 
barred by the statute of limitations. 
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APPEAL from the district court for Gage county: WII- 
LIAM H. KELLIGAR, JUDGE. Affirmed. 


#. O. Kretsinger, for appellant. 


Rinaker & Bibb, contra. 


JACKSON, C. 


On August 10, 1894, the Farmers & Merchants State 
Bank of Beatrice, Nebraska, sold to Robert Wrigley a draft 
on the American Exchange National Bank of Lincoln, 
Nebraska, for the sum of $90. This draft was immediately 
indorsed by Robert Wrigley, and by indorsement made 
payable to James Wrigley, the plaintiff, appellant herein, 
and was either delivered or sent to plaintiff at Broken 
Bow, Nebraska, on the day it was issued. At any rate, 
it was received by the plaintiff within a day or two of the 
date of its issuance, and was by him mislaid and forgotten 
until the month of October, 1899, when he discovered the 
draft in an inside vest pocket. In the meantime the 
American Exchange National Bank of Lincoln had con- 
solidated with the First National Bank of Lincoln, and to 
the latter bank the plaintiff presented the draft for pay- 
‘ment soon after its resurrection from his inside pocket. 
The Farmers & Merchants State Bank of Beatrice, prior 
to the presentment of the draft for payment, had gone into 
voluntary liquidation, paid all of its ascertained indebted- 
ness, and distributed the balance of its assets among its 
stockholders. Its account at the American Exchange 
National Bank had been closed, and the First National 
’ Bank of Lincoln had no funds of the Farmers & Merchants 
State Bank with which to meet the draft at the time it was 
presented. After presenting the draft to the First Na- 
tional Bank of Lincoln for payment and ascertaining that 
there were no funds, the plaintiff left the draft at the 
Lincoln bank for collection. It was sent to Beatrice, where 
demand was made of the defendant for payment. Pay- 
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ment was refused, and on April 7, 1903, this action was 
instituted in the county court of Gage county to recover 
payment from the defendant. From a judgment in that 
court the case was appealed to the district court, where the 
finding was against the plaintiff, and he appeals. 

The trial court found that the action was barred by the 
statute of limitations, and the correctness of that conclu- 
sion is challenged, the contention of the appellant being 
that the cause of action against the appellee did not accrue 
until the draft was presented for payment in November, 
1899. Counsel for appellant has presented an interesting 
discussion of the distinction between a draft drawn by one 
bank on another and a bank check drawn by a customer. 
We are inclined, however, to adopt the view of the counsel 
for appellee that the distinction is not important to the 
inquiry. In Scroggin v. McClelland, 37 Neb. 644, it was 
held that the statute of limitations commences to run in 
favor of the drawer of a check, at the latest, after the lapse 
of a reasonable time for the presentment of the check. We 
see no reason for adopting a different rule in favor of the 
holder of a bank draft. 

It is urged, however, that the ease of Scroggin v. McClel- 
land was overruled by Connor v. Becker, 56 Neb. 343. The 
question involved and determined in the latter case was 
whether the cause of action was barred by the statute of 
limitations in four years, as contended by one of the 
parties, or in five years, as insisted by the other party. 
There was, in fact, a demand in that case, and the question 
of when the demand should be made was not involved in 
the inquiry and was not determined. The rule there stated 
is: 

“An action on a check by the holder against the maker 
after demand of the drawee and nonpayment is a suit on a 
written instrument, within the meaning of section 10 of 
the code ‘of civil procedure, and the limitation is five 
years.” 

The general rule seems to be that, where a demand 
is necessary, the demand must be made and the action com- 
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menced within the statute of limitations. Brust v. Barrett, 
16 Hun (N. Y.), 409; Palmer v. Palmer, 36 Mich. 487; 
Lower v. Miller, 66 Ia. 408. The reason for the rule is 
that it was the right of the creditor by his own act to make 
the demand payable. He might by such act have perfected 
his cause of action, and it would be both unjust and un- 
reasonable to hold that he could postpone indefinitely the 
time for enforcing his claim. The supreme court of Ohio 
seems to have adopted a somewhat different rule, but 
under the holdings in that-state the demand, at least, must 
be made within the statute of limitations. Keithler v. 
Foster, 22 Ohio St. 27. The same principle is involved 
and determined in Atchison, T. & 8. F. R. Co. v. Burlin- 
game Township, 36 Kan. 628. 

There having been neither a demand of payment nor 
action instituted to secure payment within the time fixed 
by the statute of limitations, the judgment of the district 
court was right, and we recommend that it be affirmed. 


DuFFIE, C., concurs. 


ALBERT, C. I concur in the conclusion. 


By the Court: For the reasons stated in the foregoing 
opinion, the judgment of the district court is 


AFFIRMED. 
LETTON, J., not sitting. ‘ 
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Adverse Possession. 

1. Failure to pay taxes is entitled to weight as tending to show 
that one did not intend to claim title as against the rightful 
owner. Bush v. Griffithccccscccc ccc cc scene canna mene eee nees 

2. Where one’s acts are consistent with a mere intention to 
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8. One who has acquired title by adverse possession does not 
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Evidence. 
The reception of incompetent evidence of a fact is not preju- 
dicial where the fact is established by competent evi- 
dence. Fike U. Ott. .cccccccccceccccccccvcsccess pede Rts itevs 


. In an action for damages to trees by fire, held not error to 


permit a witness to testify to their value as shade trees or 
as a protection to the owner’s premises. Union P. R. Co. v. 
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. Where both competent and incompetent evidence of value is 


received, and the value of property found by the jury is 
less than that warranted by the competent testimony, the 
admission of the incompetent evidence is harmless error. 
Pullman Palace Car Co. v. Woods..... bg, Gata wiewwie eieishee wae 


. Where a litigant relies on the common law of a sister state, 


he is not prejudiced by the rejection of evidence to prove 
such law, where the court embodies it in an instruction, 
Pullman Palace Car Co. v. W00dS....ccccccccscccescscsece 


Final Order. 
An order setting aside a judgment under sec. 602 of the 
code is interlocutory, and cannot be reviewed. Continental 
Trust CO. V, Peterson. ..ccccccsccccecccccsccssscvecsccess 


An order to be reviewable must dispose of the merits of the 
case. Continental Trust Co. v. Peterson.....cccccceccseeee 


An order of a probate court requiring an administrator to 
turn over to his successor certain money is appealable. 
Foster Vv, Murpny.ccccccccccesccccccesccssccccscceccecece 


Instructions. 
Where evidence does not support counterclaim, defendant 
cannot complain of instructions referring to it. Cuatt v. 
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reply, held cured by instructions. Fike v. Ott.........+..- : 


Where several instructions are grouped in one assignment, 
they will be examined only so far as to determine whether 
any one was rightly given or refused. Skinner v. Wilson... 


An instruction which informs the jury that, if upon any 
reasonable hypothesis a fact can be accounted for on any 
other theory than a dishonest one,'they should so find, held 
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In the trial of a suit to enforce an oral contract to adopt a 
child and make a bequest to him, the functions of a jury 
are advisory only, and the court cannot commit reversible 
error in the giving or refusal of instructions. Peterson v. 
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Refusal to instruct as to weigbt of evidence held not error. 
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Law of Case. 
The supreme court on a second appeal will not reexamine 
questions of law determined on the first appeal unless man- 


ifestly erroneous. Brewster v. Meng..... P aiaveleue’e Wis arelnds car Sasiace 
Questions decided on appeal become the law of the case. 
Hargadine v. Omaha B. & T. BR. OO... ccc ccccecveccecees eee 


Practice and Review, 


. Affidavits not preserved in the bill of exceptions will not be 
considered on appeal. Jordan v. Jackson.......... eee re 


Where appellant procures a judgment more favorable than 
the law and the evidence warrant, the supreme court will 
not examine alleged errors in receiving testimony and in 
instructions. Taylor v. Hunter ...cccccccecncencsavcevene 
If, when tested by instructions not reviewable, the verdict 
is not vulnerable, it will be sustained. Skinner v. Wilson... 
Printing an assignment of error in a brief without comment, 
held insufficient. Hoch v, Schlattan ....cccccccccccccceuss 
The supreme court will not review a refusal to instruct, 
where no exception is taken, Union P. R. Co. v. Meyer.... 
Where a case has been remanded to the district court with 
directions to enter a specified decree, the defendant will not 
be allowed to amend his answer by alleging facts of which 
he had knowledge prior to the first trial. Brewster v. 
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3. 


A written offer to confess judgment is a general appearance. 
Maryland Casualty Co. v. Bank of Murdock......... Asweees 


Appearance defined. Thornhill v. Hargreaves.....scceees 


Writing held an appearance under sec. 483 of the code 
authorizing judgments by confession. Thornhill v. Har- 
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Assistance, Writ of. 
1. An application for a writ of assistance after. a lapse of time 
is addressed to the discretion of the court. Clark & Leon- 
Grd I. CO. V. Lindgren ..cccccccccccccccccscceceesennees os 


2. Whether the grantee of a purchaser at a judicial sale may 
prosecute an application for a writ of assistance rests 
largely in the discretion of the court. Clark ¢ Leonard I. 
C0, V. LAnNdQren .icvcccavccnscsecvuce aad bee ovatares evoriveceiaie-atess 


Associations. See STatTuTss, 2. 


Attachment. 
Where the only ground of attachment is that the defendant is 
a nonresident, he cannot attack the jurisdiction of the court 
on the ground that he is not the owner of the property 
seized. Kneeland v. Weigley...cscccccccevccescvecssce wis 


Attorney and Client. 

1, The court can dismiss a suit for divorce at the instance of 
plaintiff, and such dismissal carries with it an application 
for temporary alimony, which plaintiff’s attorney cannot re- 
vive by intervention and prosecute for his own benefit. 
Petersen v. Petersen .rcsecnccccccsascnccccccscaccscesans 


2. Where proceedings for disbarment are begun against an 
attorney on a. charge of crime, not admitted, the supreme 
court will not investigate the facts while the matter is 
pending on indictment in the district court. In re Newby.. 

3. If the charge on which disbarment proceedings are based 
involves professional misconduct in the relations of an 
attorney with the court, the court may, on satisfactory proof, 

. disbar the attorney from practicing before it. In re Newby, 

4. The supreme court alone can pass on the qualifications of 
applicants for admission to the bar, and has sole power to 
annul such admission. In re Newby...... fujecetea ote Pee tees 

5. Sec, 9, ch. 3, Rev. St. 1866, was not repealed as a whole by 
ch. 6, laws 1895, but the power of the district court to admit 
attorneys of other states to practice in this state was taken 
away. In re Burton. .ccccsecsceoes DPERERR EARS a eee 


Bailment. See Parties. 


Banks and Banking. 

1. Where a time check was signed by the president of a bank 
individually, depositor held entitled to recover from the 
bank for money had and received. Heim v. First Nat. Bank, 

2. Action against bank issuing draft for failure of bank on 
which it was drawn to pay it when presented, held barred 
by limitation. Wrigley v. Farmers d€ Merchants State 
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Bastardy. 

Where there is a variance between the testimony of the com- 
plaining witness given at the preliminary and her testi- 
mony at the trial in a bastardy proceeding, held error to 
refuse to instruct on this variance as affecting her credi- 
Dility. Quinn v. Hggleston....cccccccccevscccsersvessseces 


Beneficial Associations. See INsuRANcE, 6-17. 


Bills and Notes. 

In an action by the indorsee against the maker of a note, 
where fraud in its inception is relied on as a defense and 
shown by the evidence, the burden is on plaintiff to show 
that he is a bona fide holder. Lahrman v. Bauman...... 


Bonds. See APPEAL AND Ernor, 2, 3. CouNTIES AND County OFFI- 
CERES, 1-3. MUNICIPAL Corporations, 9, 10, 15, 16. 


Boundaries. : 

In an action to establish a section line, where the trial is 
conducted on the theory that there was not a lost corner, it 
is not error to charge the jury that they are to determine the 
original boundary line, though evidence was admitted that 
a corner had been established by the county surveyor on 
the theory that the original corner was lost, Stryker v. 


MEGQMET | 5.5.6 5.56 ses die sin wo nib ies bets ae b'e 6:4 8.050,9'0 8186.0 CWS ee 
Brokers. 

1. Evidence in action for commissions held to support verdict, 

Reeves & Co. v. Curlee.........6- alin iSle bar Odie. eve erreie WAR eae 


2. The written contract for the sale of land required by sec. 
74, ch. 73, Comp. St., may be evidenced by letters. Holliday 
wv. McWilliams ....ceeeceeeee Bibel oes 0.0; er las8 eel araitie gleverere weicces 

3. Where letters contain data from which a description of 
land placed with an agent for sale can be ascertained, the 
contract may be enforced. Holliday v. McWilliams........ 

4. Where a contract for the sale of real estate is void because 
not in writing, as required by sec. 74, ch. 73, Comp. St, 
the broker cannot recover on a quantum meruit for services 
rendered. Barney Vv, LASDUTY ..cscccccccccccccccccccscece 


Building and Loan Associations. 

1. A contract with a foreign building and loan association 
authorized to transact business in this state when the 
contract is made does not become unenforceable by failure 
of the association to renew its authority to transact busi- 
ness. Hastern B. & L. Ass’n v. TOnkinson.....cccccseceee 

2. In determining whether a contract with a building and loan 
association is usurious, it is proper to consider only pay- 
ments of interest and premiums on the loan. LHastern B. & 
DL. ASSN V. TONKIinson ..ccccccccccccccccccvccvvcvccsessce 
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Carriers. 


1, 


10. 


- 11. 


One who has done nothing to indicate that he intends 
becoming a passenger, held not a passenger being trans- 
ported and. under protection of the statute of the state. 
Hicks v, Union P. R. Oo. ....... wgueb ale 8 acne br 8 ave ateriereuhaes tere 


. Carriers insure delivery of goods to consignees against loss 


or .injury from whatever cause, except the act of God or 
the public enemy. Wabash R. Co. v. SRArpe...scocssacaes 


. Carrier held responsible for injury to goods by floods. 


Wabash R. Co. V1. Sharpné..sseccceee Peer erIrerreerrrerern 


. Secs. 4386, 4387, U. S. Rev. St, do not relieve carriers from 


Hability for failure to care for animals, the transportation 
of which is delayed by an act of God. Chicago, B. & Q. 
R. Co. v, Slattery. ...ccccaee ele:ib:/ecgia:dcoleaehere a; ote ele) oi0i, 08! sce s eb 858 


. A common carrier of live stock is an insurer of their safe 


delivery. Chicago, B. & Q. R. Co. v. Slattery......eccceeeee 


. The delivery of animals to a carrier in good order and their 


arrival at the place of destination in. bad order makes a 
prima facie case against the carrier, Chicago, B. & Q. R, 
CO. V, BIALLETY. ccc ccccrcccccccccccrccevccccce es cwlefeieieane s 


. A cause for unavoidable delay in shipment affords no ex- 


cuse for failure to exercise that degree of care required of 
a@ carrier in the transportation of stock. Chicago, B. & Q. 
Bi. C0.. Ve SUQHleery.s.oinies os eccc ee votes tewets ese sess eres’ 


. A carrier is not relieved from its responsibility to care for 


animals transported because of a contract, requiring the 
shipper to accompany the stock, where the carrier, with 
knowledge of the failure of the shipper so to do, proceeds 
under the contract. Chicago, B. &€ Q. R. Co. v. Slaitery.... 


. Evidence in an action to recover from a sleeping car com- 


pany for loss of valuables, held to sustain verdict. Pullman 
Palace Car Oo. v. Woods..... tases aseonw'ayere (aoase a/are, 6 wid, g (esata ocaue sale 
Evidence in an action for damages for delay in shipping 
stock held to sustain judgment. Union P, R. Co. v. Nelson, 
Instructions in an action for delay in shipping stock held 
not prejudicial. Union P. R. Co. v, Nelson...cecccaccccees 


Chattel Mortgages. 
The making of a written contract by a mortgagor of chattels 


in possession, providing for sale and future disposition of 
the property, and payment of the mortgage debt, is neither 
malum in se nor malum prohibitum. Morris v. Persing... 


Compromise and Settlement. 


1. 


A compromise whereby one party agrees to pay and the other 
to receive a certain sum in satisfaction of a doubtful claim 
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Compromise and Settlement—Concluded. 


rests upon a -sufficient consideration. Gering v., School 
DAUSETICUS sree loved ave o Siarsieseid el alte eaeaee Nig eon -e twiears Dears wien epesate 


. Where one knowing his claim is groundless forces another 


to a compromise by threats of suit, there is no considera- 
tion and the compromise will not be enforced. Gering v. 
School District ....... ajssa: 66) ar-ecoag Oya! eid: Slavieiare Yo, 5,550:8) eteyceiguaracaiecee 


. Forbearance to prosecute proceedings to reverse a judgment 


is a sufficient consideration for a compromise, and, unless 
the good faith of the claimant is in issue, whether he in- 
tended to prosecute such proceedings is immaterial. Ger- 
ing v. School District. .......cccce cee ees Marisses Severe eS earereiee 


. In an action on the promise of a school district to pay 


a certain amount in composition of a doubtful claim, where 
there is testimony to support a defense that claimant se- 
cured the adoption of a resolution for the compromise by 
intimidation, evidence as to his reputation for not being 
peaceable held properly received. Gering v. School District, 
Declarations of parties made at a meeting where such 
resolution was adopted, tending to show that they were 
intimidated and for that reason refrained from voting, held 
properly receivable as part of the res geste. Gering v. 
School District ...... gr Svanecw sboaits ete.o araacs tele: dr einacew opetavevaiereee aware 


Constitutional Law. 
Sec. 7, ch. 82, laws 1905, known as the “Dipsomaniac Law,” 


held unconstitutional, as in violation of the right to per- 


sonal liberty. In re Schwarting.......cccccsccccesecceces 
Contempt. See Norariss, 2. 
Contracts. 
1. The dismissal by a child of proceedings for a guardian for 


her mother is not a valid consideration for a promise by 
the mother to the child. Simmons v. Kelsey ...........-.- 


. Public policy will not permit one who institutes proceed- 


ings for a guardian to make the abandonment thereof a 
source of profit. Simmons v, Kelsey........ccccccececcees 


. Evidence held to sustain finding that plaintiff’s assent to a 


contract was obtained by undue means and without con- 
sideration. Simmons v. Kelsey....ccccceccaccscuvcvcveas 


. When one has an option to pay a debt in money or by the 


. 


conveyance of property, and deprives himself of power to 
make the conveyance, his obligation to pay cash becomes 
absolute. Irving v. Bond........cccceccccccccescecceuves 
A contract will be treated as abandoned, where the acts 
of one party, inconsistent with its existence, are acquiesced 
in by the other. Herpolsheimer v. Ohristopher......scese- 
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Contracts—Concluded. 


6. 


Sa 


so 


10. 


11. 


12. 


13. 


14, 


A defense as to one of two joint obligors inures to both, 
but, when such defense is infancy, the infant may be 
discharged and a recovery had against his co-obligor. Cole 
M. Manners ..ccssccecceeees iS genvner’ sbiAies eames eee ees 


. A repudiation of an oral contract to share profits of a land 


transaction by the party having title will give rise to a 
cause of action for damages. Rice v. Parrott..........006. 


A contract will ordinarily be construed as it was under- 
stood by the contracting parties. Scnool District v. Davis, 


Under a legislative appropriation for “240 steel cells and 
sewerage,” a contract to construct 240 cells, held not void 
because it provided no sewerage for six of the cells, Van 
Dorn Tron Works Co. v. State... cece ccc scccenvcaewees 


If one’s mind is so weak or diseased that he is incapable 
of undersianding the act to be performed, he is incompetent 
to make a contract, whether such state of mind be the 
result of sickness, accident or voluntary intoxication. 
Hauber v. Leidold ....cceeeeeaeee sue SSeS ee ee Reise fe ae 


Provision in a contract of membership in the relief de- 
partment of a railroad that, if an action for damages be 
brought against the company, the benefit otherwise payable 
shall be forfeited, is against public policy. Chicago, B. & 
Q. R. Co. v. Healy ...... otis 6 Sieseioussereveiese wra/e'ere Awe Boek oa are siete 
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Under a contract of membership in the relief department ~ 


of a railroad company, receipt of benefits by the benefi- 
ciary, held a bar to action for damage for herself, but not 
a bar to an action by her as administratrix for the benefit 
of her minor children. Chicago, B. dé Q. R. Co. v. Healy... 


Evidence in an action for breach of contract not to engage 
in job printing for 10 years, held to sustain verdict. Skin- 
ner v. Wilson ...... ae ae Oe 0g 4.6 Hiilel hele ole weal Sal dine oe ciel ae 
To establish as a contract a proposition made by letter, 
proof of its acceptance is necessary, Sennet v. Melville.. 


Corporations. 


1. 


A corporation organized to continue the business of a firm, 
which takes over the assets thereof, thereby assumes the 
debts of such firm to the extent of the property received. 
Baker Furniture Co. v. Hall ...... Wie Gid BA digha ee ere EGR tee Le 


. To render a corporation liable for the debts of a firm to 


whose business and property it has succeeded, it should 
appear that the transaction is fraudulent as to creditors, 
or that the new corporation is a mere continuation of the 
old firm. Baker Furniture Co, 0, Hall... .ccccecscecceces 
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Corporations—Concluded. a 


3, 


Costs. 


Under facts stated new corporation held not to be a mere 
continuation of old firm. Baker Furniture Co. v. Hall.... 


. Where a new corporation takés all the property of a part- 


nership and pays for it in its stock, the creditors of the 
partnership may enforce their claims in equity against the 
interests of the former partners in the hands of fraudulent 
grantees, but an innocent purchaser will be protected. 
Baker Furniture C0. v. Hallig.ccccccvcccccsccscecsceee . 


. That an agent of a domestic corporation is temporarily in a 


county does not subject such corporation to the jurisdiction 
of the courts of that county under sec. 55 of the code. 
Security Mutual Life Ins. Co. v. Ress........ ee qranseeiaeisteuay areas 


The residence of an agent of a corporation is personal, and 
is immaterial in an inquiry as to whether a domestic corpo- 
ration is situated in a county within the meaning of sec. 55 
of the code. Security Mutual Life Ins. Co. v, Ress......... 


. Misnomer in contract held immaterial. Kannow & Sons v. 


Farmers: OC. Se AS8 Visie: x. c6iaies6'0:0.4 6.0 eae 00s B6caaie si 'sre wid ate Sree 


. One dealing with a de facto corporation, held estopped to 


deny its corporate existence. Lincoln Butter Co. v. Ed- 
wards-Bradford Lumber CO.... ccc ccc cc ese ac cacterecccoes 


. After the dissolution of a corporation an action may be 


maintained in the corporate name on a cause of action 
which accrued to the corporation. Lincoln Butter Co. v. 
Edwards-Bradford Lumber Co...... ee 


Where a plaintiff recovers a judgment in justice’s court from 


which defendant appeals, and plaintiff has judgment in the 
district court, he is entitled to costs without regard to 
the amount of hisjudgment. Miller v. Henderson......... 


Counties and County Officers. See Rairoans, 1, 2. 


1. 


A bond of a deputy county treasurer is an official bond, 
and statutory provisions are part of the contract. United 
States F. & G. Co. v. McLaughlin...... fp etiee nae nawviewtees 


. A clause in the bond of a deputy county treasurer, which 


limits the right of action thereon to defaults discovered dur- 
ing the continuance of the bond or within six months there- 
after, cannot be enforced. United States F. & G. Co. »v. 
McLaughlin ..... Belle dsiuscain te ates scnttavsants Siiedtins 


etter oe 


. A recital in a bond that the principal is deputy treasurer 


of the county will estop the sureties on the bond to deny 
that he was such deputy treasurer and that the bond was 
an official bond, United States F. & G. Co, v. McLaughlin, 
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Counties and County Officers—Concluded. 


4. 


Where a prisoner is convicted of a felony, and the judgment 
is reversed, and at a new trial he is acquitted, the county, 
and not the state, must pay the cost of keeping such pris- 
oner between the time of his conviction and acquittal. 
Brown County v. LAMPCTE..ccoccsccsccccccccsesecsersses 


Courts. See Trusts, 3. 


Criminal Law. See Rape. WITNEgSES, 1. 


1, 


» 


~ 


Evidence. 
In a trial for rape, admissions by the accused, held suf- 
ficient corroboration of positive testimony to support con- 
Viction. Loar V. State. .crccccccccccveccvascccercccessecs 


. On sustaining an objection to an offer of testimony, the 


court may allow part without stating reasons for excluding 
the remainder. Haddix v. State. ..crccccccccccsssccvcece 


Instructions. 
Where the evidence is not preserved by bill of exceptions, 
the presumption is that instructions which refer to testi- 
mony are supported by evidence. Von Haller v, State...... 


On trial for murder, and plea of self-defense, instructions 
set forth held not erroneous. Von Haller v: State....... ves 


Where the evidence makes it proper to submit the question 
of the defendant’s guilt of murder in the first degree, in- 
structions submitting that question will not be erroneous 
becr.use the jury found the defendant guilty in the second 
degree only. Haddix v, State..... Sister 6 o5are te eiere Sele 8 60-806 8 


Where the defendant is found guilty of murder in the sec- 
ond degree only, prejudice will not be presumed because 
of repetitions in the instructions of principles of law appli- 
cable to an issue of murder in the first degree, if the evi- 
dence justified the submission of both issues. Haddix v. 


BUGEE: 5a. s cies Seba ees oda Faas TAS aie are Ce Ca ae erase ees Sees 


. Where an instruction is given without testimony to sustain 


it, and prejudice results thereby, a new trial will be granted. 
Parker V. State. ccccercccccccvcsccevccsesscsccsersercsvecs 


Review. 


. Affidavits found in the files cannot be considered as used on 


a motion for new trial, unless shown by the certificate of 
the proper officer to be a part of the bill of exceptions, and 
to have been used on the hearing. Loar v. State ........06 


Remarks by the court reflecting on the evidence of an ex- 
pert witness, held not prejudicial, where there is no evidence 
rendering the expert evidence applicable. Haddix v. State, 
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Damages. See Sates, 8. 

1. In an action for damage to merchandise, the measure of 
damages is the difference between the value of the goods 
immediately before and after the injury. City of McCook v. 
MCAGOIUS® © o'ei0.s3s.e.00.e'0 9:00. 6B 686. 408i wb 06008 @ 6:8 W ¥'e eipie 40's 0.00. 

2. Where there is a single cause of action for damages, it is 
sufficient to claim damages in gross, but if the pleader 
claims a named sum for any item of damage he can re- 
cover on such item only the amount named, Habdig v. 
POT OR 5:50 a5 20 lh rave Cae aol 66 0 Wasa se eid dione lepaie Za Slaw whereas ee 


3. In an action for breach of contract of sale, where the plead- 
ings and evidence fail to furnish data for computation, only 
nominal damages can be recovered. Parkins v. Missouri P. 
Bi GOs. caacs seen ait ccoteai os seo ane ciese beeen e cence ence ence ewenees 

4. The measure of damages to growing trees is their value 
with reference to the land prior te the damage, less their 
value afterwards. Union P. R. Co. v. Murphy....cssccceee 


Deeds. 
1. As between the parties a deed of real estate, not a home- 
stead, is good without being acknowledged. Martin v. Mar- 
2. Delivery of a deed to a third person, with directions to de 
liver it to the grantee, is a good delivery. Martin v. Martin, 


3. A deed executed, acknowledged, and delivered is valid be- 
“ tween the parties and those having knowledge of its ex- 
istence, though not witnessed, Adams v. Dennis........++ 


Descent and Distribution. 

The right of heirship can be established only in a suit in 
equity; and one cannot recover at law the value of an un- 
divided half of an unsettled estate on the ground that the 
decedent agreed to make the claimant his heir. Peterson 
V. Estate Of Bawer...sccccccccccccascccsesscencccsrecvens 


Dismissal and Nonsuit. 
Where plaintiff appeals from the county to the district court, 
he can there dismiss his action without prejudice. Thorn- 
Rill V. HOrQreaves ..cceccccccccncccccccccccscccccssseces 


Divorce. 
1. Decree dismissing petition and cross-petition upheld. Jud- 
Kins V2 JUdKin$....c.cecceeeee SG bre Gc diardieeis eras bese earevee Siar 


2. An agreement between parties to a suit for divorce for the 
collusive rendition of a decree therefor will defeat the ac- 
tion, Branson V.- Branson. .c.ccccaccccsccccccecvscscceses 


3. Jurisdiction of divorce and ‘alimony is statutory, Cizek v. 
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Divorce—Concluded. 
4, Under sec. 27, ch. 25, Comp. St, the district court has power 
after decree to revise alimony at its subsequent terms. 
CiZle: Os. CUE odin ies 0 oc s Sees Cee 8k MCR e ee wed eecaes UOT 


6. If a decree awarding alimony is void for want of jurisdic- 
tion, the court may grant it at a subsequent term, Cizek 
Wi CUBCNS a nko Gisein Srabesd hare: wccceiscieeroibceibia le 6 Waele Gi Soles Wie. Sake ein/eieiees AOL 


Drunkards. 

1. Under secs. 64-66, ch. 40, Comp. St., providing for the com- 
mitment of inebriates to the state hospital for the insane, 
held, that a commitment without an information and find- 
ing is void. In re Simmons..........+. eis beaaiswed aieaiss 6389 


2. The provisions of ch. 82, laws 1905, known as the “Dipso- 
maniac Law,” are in pari materia with other laws provid- 
ing for the detention, care and discharge of persons com- 
mitted to the hospital for the insane, and must be construed 
in connection therewith. In re Schwarting...........0.. 773 


3. A person who has been confined in the hospital for the 
insane under ch. 82, laws 1905, until he has been cured, may 
not be subjected to further restraint without new cause. 
In re Schwarting......... Site soernfed deca wa wdlceucateone nie LUG 


Ejectment. 
Where a purchaser in possession of land recovers a judgment 
against his vendor, and the vendor appeals, he cannot, pend- 
ing the appeal, use the judgment to oust the purchaser from 
possession, Gray V0. NOUdE. ..cccccccccvccccvcccccccseceses 106 


Election of Remedies. See Contracts, 12. 

A suit by an administrator of a member of the relief depart- 
ment of a railroad company to recover damages for wrong- 
fully causing death, held a bar to an action on the member- 
ship certificate, when the administrator is the beneficiary 
in the contract. Chicago, B. & Q. R. Co. v. Healy.....+.+-. 783 


Elections. 
1. A proposition submitted at a special election, held to con- 
tain but one question, to wit, whether bonds should be 
issued to procure engine houses. Linn v. City of Omaha... 552 


2. An inscription on the ballot label of a voting machine may 
be abbreviated to meet the requirements of the limited 
space, Linn v. City of OMGHG..... ccc cs ccc eves wane nceces 552 
3. A city election will not be annulled because the council 
delegated the ministerial duty of assisting the clerk in 
tabulating the returns, in the absence of fraud or mistake. 
Linn v. City Of OMAN... ..ccccarccccccccseccsesccccesces DOL 
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Eminent Domain. 
1. Compensatory damages should be allowed for land taken 
from the right of way of a railroad for a public road. 
Missouri P. R. Co. v. Cass County.......- eed tities eds sceae BOO 


2. Where, in making approaches to a railroad track, it is 
necessary to grade through the right of way, the company 
should be allowed such damages as the county would have 
expended in grading had the railroad never been built. 
Missouri P. R. Co. v. Cass County........ ieee Ves See eaees O08 


3. Under its charter in 1901, the city of South Omaha held 
entitled to damages in an action to condemn a right of way 
over its streets. City of South Omaha v. Omaha B. & T. 

Pei COs a sieie nieces oveiese Wo a Meare Stee date di e“Gin eieieleiwiavs Mseleoe aieiees 0a ALO 


Equity. 
31. That one loans money to another to buy land, gives the 
lender no equity in the land. Fike v. Ott...... teeked cesses 499 


2, A suit in equity will not lie where plaintiff has a plain, ade- 
quate and speedy remedy at law. Western Union T. Co. v. 
Douglas County ....... Boaesbiscateiets Suerteels. vs ag Meteors ees ceeeee. 666 


3. A contract in writing for the adoption of a child, though 
ineffective as a legal adoption, may be enforced in equity. 
Pemberton v. Heirs of Pemberton, ...cccccccsccveccccscees 669 


Estates. . 
There can be no merger where intervening rights or estates 
interfere, nor where the intention to keep the estates sep- 
arate can be inferred. Topliff v. Richardson.....:........ 114 


Estoppel. See APPEAL AND Hrnor, 2, INSURANCE, 15. Jupiclan 
Sates, 1, Pusiic Lanps, 3. 

1. Where a widow purchased the heirs’ interest in a home- 

stead, and they remained silent for more than ten years, 

held they are estopped from asserting title against the 


widow’s grantee. Staats v. Wilson....... SeaiailaceiaeiexSia ietuadere’s: 204 
2. Where one pleads an estoppel the burden is on him to 
establish it. Parkins v. Missouri P. R. C0.......eeees seaee 242 


Evidence. See APPEAL “AND HEpror, 4-7. CoMPROMISE AND SETTLE- 
MENT, 5, ConTRACTS, 13, 14. CrrminaL Law, 1, 2. 

1. To prove damages a witness should state facts and not con- 
clusions. City of McCook v. McAdams............ retin? oa 

2. Evidence which tends to negative that offered by defendant 

to establish an affirmative defense is not objectionable as 
not proper rebuttal. City of McCook v. McAdams....... we 

8. Proof of a statute of a sister state and of a judicial record 
appointing trustees held sufficient. Topliff v. Richardson.. 114 
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Evidence—Concluded. 


4. 


No proof is needed of admitted facts. Kannow & Sons »v. 
Farmers 0. 8. Assn........ age A Sbvsee eraierake erase Gare'e i, oe RE OS 


. An expert accountant may testify to the results of an ex- 


amination and computation of complicated accounts, the 
books or memoranda making up the account being first 
introduced in evidence. Kannow € Sons v. Farmers C. 8. 
ANN: oviiseie he dees ecaewiecds on in i6Sd: #50 ie a wih ae Ais wtatld, ove bl ereleteiert 


. It is sufficient foundation for the introduction of letters to 


show that they were received in due course of mail in 
answer to letters written by an agent to his principal, and 
duly mailed to the address of the party sought to be bound. 


Peycke v. SHINN .rcccccceccccnccevcsececces ol wid Saeresei aves 

7. Nonexpert witnesses to the mental capacity of a testator 

must state the facts. Isaac v, Halderman ...csccsescerees 
Execution. 


In a sale on execution under sec. 497 of the code, notice of the 


sale must be published for 30 days. Young v. Figg........ 


Executors and Administrators. See WIL1s. 


1. 


In appointing an administrator the court exercises its dis- 
cretion, and on appeal the issue is for the court and not 
for the jury. In re Estate of Scott...... wig foie’: baal ose etouale’e’s ar 


. Where the next of kin are unable to agree on an administra- 


tor and the probate court appoints one other than the next 
of kin, the appointment w-l! not be disturbed unless there 
is an abuse of discretion. In re Estate of Scott.......... 


. When the next of kin disagree as to an administrator, 


and the court appoints one requested by one of the next 
of kin, it will not be presumed, in the absence of evidence, 
that the court abused its discretion. In re Estate of Scott.. 


. A corporation cannot act as an administrator under the 


laws of this state. Continental Trust Co. v. Peterson...... 


. Evidence held to sustain finding that a former administra- 


tor received certain money as a gift and not as assets of the 
estate. Foster v. Murphy..... seve siatSisie Oe eieieeiaie eh sie sioleGi eleva 


Fraud. 
1. False representations as the basis of an action are such 


only as mislead a party to his damage. Jakway v. Proudfit, 


2. In an-action for false representations fn the sale of stock, 


exclusion of evidence held prejudicial. Jakway v, Proudjit, 


3. In an action for false representations in the sale of stock, 


instructing that, if representations of indebtedness of the 
corporation were false, though no damage accrue, plaintiff 
may rescind, held error. Jakway v. Proudfit........sceceee 
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Fraud—Concluded. 
4. Every contracting party has a right to rely on a statement 
of fact, the truth of which is known to the opposite party, 
and unknown to him. Farley v. Weiss......cccecveccaceee 


56. Instructions as to measure of damages in an action for 
fraud in the sale of land, held not prejudicial. Farley v. 
Weiss cisclacacins errr cen eee ee re (eee bake RAR SES Hewes 


Fraudulent Conveyances. 

1. Where a transfer is made when the grantor’s indebtedness 
is small compared with the value of his property, and is 
secured by a mortgage, the bona fides of the transaction is 
established, Seeley v. Ritchey.............- OTR G arene Se 


2. Evidence held sufficient to overcome presumption of fraud 
in a transfer from father to son. Seeley v. Ritchey....... 
3. A conveyance made by father to son, or other near relative, 
is presumptively fraudulent as to existing creditors, Seeley 
V. Ritchey ..ccccrcccesrccvesecccace Shiels wereceves os oa. a eti gone 


4. Evidence held not to overcome presumption of fraud arising 
from a conveyance by father to son. Seeley v. Ritchey..... 


Gifts. . 
1. The indorsement and delivery of a certificate of deposit, 
- with the intent of making a gift of the deposit, operates 
as a gift of the fund. Foster v. Murphy....ccccsseverceae 


2. Evidence held to establish a gift of notes and a mortgage. 
AdAMS V. DENNIS... crcrcaccranccrccrvcccsasccvcsesecece 


Health. 
Complaint held not to charge the manufacture of cigarettes 
within the meaning of the statute. Dempsey v. Stout...... 


Highways. 
1. To establish a highway by prescription there must be a 
user by the public under claim of right, and adverse to the 
owner, of a defined way or track, for a period of ten years. 
Nelson V. Sn€€d....ccccccecnvace Bela iG hie toners eves 


2. The decision of the expediency of establishing or vacating a 
public road is vested in county boards and other Ike 
agencies, and is not subject to judicial review. Otto v. 
CONTOY ceseccrcccees Waa 09 Se oidin gaia oi eierelp ei0ie oeletn le) walevel steer ee 


Homicide. See Crminau Law, 6, 6. Jury, 


Husband and Wife. 
A married woman may convey her lands, other than a home 
stead, without her husband joining in the conveyance. Jor- 
DATs Ve -S DOCKS OW sis ain. 8 ol to'6 050 oles a e-bcale, 5:4. 0/el 60.0 ets o's 0 Riele ba e'e OSs 
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Infants. : 
1. A judgment against a minor will not be set aside on ac- 


2. 


count of his minority unless the action for that purpose is 
commenced within one year after the minor arrives at the 
age of 21 years, as provided in sec. 442 of the code. 
McCreary V. Oreighton. cccccverccccsccrecccssevsecssccccccs 
While in possession under a lease, the plea of infancy is 


not available in a suit to restrain an infant from inflicting 
irreparable injuries upon his landlord. Cole v. Manners.... 


Injunction. 


1, 


s 


Where the nature and frequency of trespasses prevent or 
threaten rights of possession and property in land, an in- 
junction will be granted, Sitllasen v. Winterer...... westvatets 


. The title to a public office and the right to exercise the 


functions thereof by one claiming title thereto by election, 
cannot be determined in a sult for injunction. School 
District v. Cowgill... cccccceccccsvccccccccvasecacccsecesce 


. An injunction suit cannot be maintained to restrain the 


teaching of school by a qualified teacher under a contract 
signed by de facto officers of the school district. School 
District Vv. COWGi. cc cccverecccccccceccesssess baile Steelers 


. An injury which cannot be measured by any pecuniary 


standard or compensated in damages is irreparable. Cole 
DM. Manners ceccssesccescccces Seledyseseelee evo.b al scdsevers ea Sarees 


Pleadings and evidence in a suit to enjoin lessees from per- 
mitting lessor entering under his lease held to sustain 
decree. Cole 0, Manners ..cccccccccccccscccevvscceccese 


Insane Persons. 


1. 


2, 


Where mental capacity to maintain a suit is in issue, dis- 
position is not a subject of expert investigation. Simmons v. 
ECISCY? sc sisiv'o 050 iat c:6,0/0 & 00ib 00 o.0:d:0'0:05e.0!0)s 6 bie. 0/050. 0:1 8/0 ak, 0 ails ere eis 


Where plaintiff understands the nature of her suit, and 
has the will to decide whether it be prosecuted, she has suf- 
ficient mental capacity to maintain it. Simmons v. Kelsey, 


Instructions. See ADVERSE PossEssion, 4. APPEAL AND Hexor, 11- 


17. Bounparres. Cargiers, 11. Criminat Law, 3-7, 
Feraup, 3. MUNICIPAL CORPORATIONS, 3-6. Satzes,12. TRIAL 


Insurance. 


1 


Where a policy of insurance contained a provision that if 
the buildings insured become vacant the policy shall be void, 
and after loss the company, being informed of the loss and 
the breach of condition, cancels the policy and retains the 
premium, held a waiver. Farmers & Merchants Ins. Co. 9. 


BOdGE) cccccccecccccrcccccevesccere Oalee bReWels.os wes ecueceie ass 
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454 
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317 
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Insurance—Continued. 


2. 


10. 


11, 


12. 


13. 


14. 


A stipulation In a contract for insurance that the policy 
shall be vold if the buildings insured become vacant, will 
be enforced. Farmers & Merchants Ins. Co. v. Bodge...... 35 


. The cancelation of a policy of insurance after loss and 


notice of facts constituting a forfeiture, and the return of 
unearned premium from date of forfeiture, held not a 
waiver. Farmers & Merchants Ins. Co, v. Bodge........4- . 85 


. Evidence in an action on a policy insuring against burg- 


lary held to justify submitting case to jury. Maryland Cas- 
ualty Co. v. Bank of Murd0ck.....esecsccccccccsscecccees S14 


. Evidence of loss held insufficient. British-American Ins. Co. 


v. Columbian Optical CO....ccscccccesoues dg ieietaie@ cies cee ses Oke 
Beneficial Associations. 


. Questions and answers In an application made part of a 


contract of insurance are construed most sirongly against 
the insurer. Modern Woodmen v. Wilson....ccscsecseees S44 


. Whether in making answers in an application for insurance 


the applicant acted in good faith is a question for the jury. 
Modern Woodmen Vv. Wilson. csccccccccccccssccercsccsess O44 


. In answer to a question in an application for insurance 


calling for ailments for which the assured has been treated, 
the assured may confine his answers to ailments which are 
serious. Modern Woodmen v. Wil80n...c.sesccccecesecs «. 344 


. Evidence held to sustain a finding that answers of assured 


were given in good faith. Modern Woodmen v. Wilson..... 344 
If a beneficial association collects dues and mortuary assess- 
ments after knowledge of a forfeiture, it waives the forfeit- 
ure. Pringle v. Modern Woodmen. ..cssscesseee cccecccees 384 


A subordinate lodge of a mutual benefit society and its 
clerk, designated by the supreme lodge to receive and for- 
ward dues and assessments, are agents of the supreme 
lodge. Pringle v. Modern Woodmen........ as eectcccccees BOS 
The collection of assessments from a member convicted of a 
felony, by the clerk of a subordinate lodge, with knowledge 
of that fact, forwarded to and retained by the supreme 
lodge until after the death of the member, held a waiver 
of a forfeiture on the ground of such conviction. Pringle 
wv. Modern Woodmen...cccccescrccccces staieie wre wejeiereieauecdcaree 388 
Where the constitution of a benefit society requires initlation 
and payment of one assessment as indispensable to mem- 
bership, no liability arises before compliance with these re- 
quirements. Loyal Mystic Legion v. Richardson.......... 562 


Where an insurance certificate provides that if the member 
engage in prohibited occupation the certificate becomes void 
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Insurance—Concluded. 


15. 


16. 


17. 


as to any claim for death traceable to employment in such 
occupation, the society is exempted from liability for death 
resulting therefrom, but otherwise the certificate remains 
in force. Modern Woodmen v. Talbot..... oe Sistee s aiereeaw aecs 


A beneficial society is not estopped to claim exemption from 
liability for the death of a member, due to engaging in a 
prohibited occupation, by accepting dues and assessments 
with knowledge that he had entered such occupation. Mod- 
CT Woodmen V. TAID0t....ccccccccccccccccccsccvocseccece 


Where the constitution and laws of a beneficial association 
provide that members shall pay one assessment each month, 
payment cannot be resisted on the ground that it was not 
lawfully made. Sovereign Camp, W. O. W., v. Ogden...... 
In an action on a benefit certificate, an answer which set 
out the delinquency of the member held to state a defense. 
Sovereign Camp, W. O. W., v. OGden. ccccccccccccvcsecccces 


Intoxicating Liquors. 
1, 


3 


Where in a prosecution for a violation of sec. 20, ch. 50, 
Comp. St., intoxicating liquor is found in the possession of 
the accused, the statute makes such possession, when not 
satisfactorily explained, presumptive evidence of guilt. 
ONG UV. BEALE. sds Sin einai e set S8 ES bee 80 bed ene eeeseee ss 


. Evidence in a prosecution for unlawfully keeping liquors, 


held not to sustain a conviction. O’Neil v. State........ ts 
Evidence held to support findings denying mandamus to 
compel city council to revoke a liquor license, and to fix 
time for hearing remonstrance. Middlekauff v. Adams..... 


. Possession of real estate held insufficient to establish a free- 


hold estate, Swihart v. Hansen....creccccsccccveccscvcce 


. In a hearing on a remonstrance against granting a liquor 


license, a witness who testified that the petitioners told him 
they were freeholders, and that he examined a list of free- 
holders, held not qualified to testify who are freeholders of 
the village. Swihart v. Hansen....cccccccccccccccceccecces 


. Upon contest of application for liquor license, the board is 


not bound by a stipulation involving unusual expense in 
reducing the evidence to writing, and mandamus will not 
lie to procure a transcript without payment of the extra ex- 
pense of taking the evidence. State v. Board of Fire & Police 
COMMISSIONETS Lo. cree cece esac ncccercenceevceserceeencuces 


- An appeal from the decision of the board in granting a 


liquor license is taken by giving notice of appeal, and pro- 
curing a transcript of the proceedings and filing it in the 
appellate court, and the court may compel the board to fur- 
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Intoxicating Liquors—Concluded. 
‘nish a transcript of the evidence. State v. Board of Fire 


E& Police COMMISSIONCTS Lo rccecccessvorcreusdecvseececese 


One appealing from the board of fire and police commis- 
sioners of Omaha in a liquor license contest is entitled to a 
transcript of the proceedings, upon demand and the pay- 
ment of reasonable fees therefor, but the board is not re- 
quired to furnish a transcript without payment of the fees. 
State v. Board of Fire & Police Commissioners.....seseeeee 


Judgment. 


1 


ow 


> 


10. 


A minor suing on a cause of action will be bound by the 
decree the same as an adult if the suit was brought and 
prosecuted in good faith, McCreary v. Creighton.......... 


Prior decree held a bar to a suit for accounting by executors 
and trustees. McCreary v. Creighnton......eccccceecees ies 


. Decree in partilion reid conclusive, though the proceedings 


were irregular and the shares determined according to an 
unconstitutional statute. Staats v. WilsOn.....ccccsesceees 


One essential of a judgment in support of a plea in bar is 
that it was rendered in a suit involving the same subject 
matter. Gering v. School District....... 


Where a second action is on a different claim or demand, 
the: judgment in the former operates as an estoppel only 
as to those matters in issue on the determination of which 
the judgment was rendered. Gering v. School District 


. Where a judgment is pleaded in bar, if there be uncertainty 


as to the issues, the burden of proof is on the party relying 
on the estoppel to show that a question raised in the pres- 
ent suit was litigated and determined in the former. Ger- 
ing V. SCHOOL District. .ccccccrcccvvccvcvcscuvccccaveveees 
A judgment is an estoppel only as to matters in issue and 
determined. Mercer Co, v. City of Omaha...... Sreeeiese Ses 3 


. Where plaintiff appeals from the county to the district 


court, a dismissal there is not an affirmance of the judg- 


ment, which becomes a bar to a future action. Thornhill 
v. Hargreaves......... cr srate.a'8.6 o Oeiee-aieeree 


. That an order of revivor does not expressly award execution 


does not invalidate it. Thornhill v. Hargreaves....... tiie 
Proceedings to revive a judgment should not be had in the 
name of an administrator, unless he has succeeded to the 
rights of the decedent. Vogt v. Binder. ..ccecsessrcevevece 


Judicial Sales. 


1. 


One purchasing at judicial sale is estopped from question- 
ing the validity of an incumbrance shown by the appraise- 
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Tudicial Sales—Concluded. 
ment and deducted from the appraised value of the estate 


sold. Topliff v. Richardson...... oie BUG a a'8ei aaa Suerele eels 09 Sle -. 114 
2. The district courts may set aside judicial sales for fraud or 
unfairness, Strode v. Hoagland. .ccccrccccsccccvesesesece DAZ 


Jury. 

1. Where the sheriff called as talesmen, pursuant to order of 
court, persons having the qualifications of jurors, who had 
been, before the order was made, requested by the sheriff 
to attend court for that purpose, held not ground for chal- 
lenge. Haddix v. State...... err ab sora 'S Gata gene seNS 926 0 s6ecsib-e 369 


2, On trial for murder in the first degree, it is ground for chal- 
lenge of a juror that he has such opinions as would pre- 
clude him from finding the accused guilty of an offense 
punishable with death. Haddix v. State.....cccccccvcesces 369 


Justice of the Peace. 

Pending appeal from justice’s court, the judgment creditor 
filed in the district court a transcript, and after dismissal of 
the appeal and remand caused execution to issue out of the 
district court. Held, That the execution was void. Jenkins 
V. CAMPBELL a ccccccccvevcrcccnsccccccesccssessseesencsce 138 


Landlord and Tenant. 
1. Ordinarily there is an implied covenant in lease that 
the demised premises shall be open to entry by the lessee 
at the time fixed as the beginning of the term. Herpol- 
sheimer v. Ohristopher..ccseceecee eee eee es) 


2. The measure of damages for breach of implied covenant of 
entry is the difference between the rental value and the 
rent reserved, and any special damages. Herpolsheimer 
v. Christopher ccsccccceeas wajaeidis eee e aware ersvele sare ainia eo 00 355 


3. Whether plaintiff rescinded contract of leasing and aband- 
oned a claim for damages, held questions for the jury. 
Herpolsheimer v. Christopher .scsacccssccavccccnesscecces SOD 


Limitation of Actions. See Trusts, 2. 
1, Sec. 16 of the code is applicable only to civil actions, Mer- 
cer Co. v. City Of OMANG...cccccvcccccvversecscveccsesece 289 


2. In an action on contract, the burden of proof of defense of 
limitations ig on defendant. Van Burg v. Van Engen...... 816 


Lost Instruments. ‘ ae 
Where the issue is as to whether a certificate of deposit was 
issued, and the verdict is for plaintiff who denied its ex- 
istence, the court need not require indemnity against such 

instrument. Hmley v. Citizens State Bank..... Saesieewewes 194 
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Mandamus. See InrToxicatina Liquors, 6. Waters, 2. 


L 


.* 


2. 


Mandamus will not lie to compel the president pro tempore 
of a city council to preside and appoint its standing com- 
mittees, where that duty is not enjoined by statute or 
ordinance. State v. DUNn...cccccccccceccess acarecavetaters eg ares 


Evidence in proceeding to compel a railroad company to 
furnish cars on a sidetrack for grain shipments, held to 
sustain finding that the side-track was a public highway 
under sec. 4, art. XI of the constitution. Roby v. State... 


Marriage. 


L 


In dealing with a marriage contract or the status resulting 
therefrom the state is always a party. Willits v. Willits.. 


. A marriage, where one of the parties is under age of con- 


sent but competent by the common law, is not void but 
voidable. Willits v.. Willtis.... ccc cc cece ec cee eee ee wenees 


. A court annuling a marriage at the suit of a husband who 


was under the age of consent when the marriage was sol- 
emnized may require him to pay a reasonable amount for 
the support of the issue of such marriage. Willits v. 


WEUUEES! a. ci ote rnve fe esas die 0 ecavele 8 8 % G-9.b)0 Ores ageis o.6:6, 0% oie Wiel sie Woe Wie.e 650.8 


. In such case the court may also require the husband to 


pay reasonable suit money and to reimburse the wife for 
expenditures for the family during the existence of the 
marriage relation, Willits v. Willits..... eerie ewe eis eitials a 


. Suit money may be allowed at any stage in the litigation 


and may be included in the final decree, Willits v. 


Married Women. .See HUSBAND AND WIFE. 


Master and Servant. 


1. 


The master is not liable for an injury to one employee by 
the tort of another outside of his employment, though the 
coemployees are not fellow servants. Younkin v. Roche- 


. A master is not responsible for the wrongful acts of his 


servant, when unauthorized and not within the: servant’s 
employment. Younkin v. Rocheford ....cccccscccees eetiarere 


. Evidence in a personal injury case held to justify directing 


verdict for defendant. Hargadine v. Omeha B. & T. R. Co., 


. In an action for injury held that the trial court properly 


directed verdict for defendant. Salisbury v. Press Publish- 
ANG CO. a obs ectile Wbroie weieiaG Wisi 8o 0.0 one sca faschb a aie tao aias's Wie Bids eheisyaras 


. While an employer must use reasonable care to provide 


safe appliances, this does not relieve the employee ff he puts 
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Master and Servant—Concluded. 
them to a use for which they are not designed or subjects 
them to a strain beyond their capacity. Salisbury v. 
Press Publishing O0...cccccccccscscnnscvcscscccsesceccces 


Mechanics’ Liens, 
1. A mechanic’s Hen takes precedence over a mortgage subse- 
quently executed. Hahn v. Bonacwm....ccccccscssccecsace 


2. Evidence held to show substantial performance of contract. 
HRN V. BOnacum ..rccscccccrcsccccascccveccesas diaselo a0 


3. Evidence as between owner and lien-holder held to justify 
finding for a greater sum than found by the trial court. 
Hahn v. BOMACUM ..cccccccvevesscecs PSO er re 


4. In a suit to foreclose a mechanic’s lien, relief will not be 
denied where there has been substantial performance of 
the contract. Hahn v. BOnacum weccccevecsscccecsccccee 


Mortgages. See AssisTANcE, WIT of. MECHANICS’ LIENS, 1. Re- 
CEIVERS, : 

1. Evidence held to show that a mortgagee was agent of its 

assignee, and payments to it satisfled the mortgage debt. 

Pine v. Mangus ...cecccccccaccncevcuccuccuccevsceceseces 

2. A mortgage to a trustee may be foreclosed without joining 

the beneficiary. Abrams v. Taintor .........006. Seidel settee 


-8. A mortgagor’s possession of mortgaged premises after fore- 
closure and sale will not become adverse until notice that 
he is holding adversely to purchaser. Abrams v. Taintor.. 

4. Prior to 1903 a surety on a waste bond given in a foreclos- 
ure proceeding was not liable for taxes pending appeal. 
United States F. & G. Co. v. Rieck. ..ccccccscvcccccsvcvers 


Municipal Corporations. See Manpamus, 1. 
1. Evidence held to sustain finding that loss by flood was not 
occasioned by the act of God. City of McCook v. McAdams, 


2. Evidence held insufficient to submit question of contributory 
negligence to the jury. City of McCook v. McAdams...... 
8. Instruction covering defendant’s theory that loss by flood 
was occasioned by the act of God, held favorable as the law 


would warrant. City of McCook v. McAdams....... oe eaecioe 
4. Instruction as to burden of proof held not erroneous. City 
Of McCook v. MCAdQMS 2... ccc ccaccccccceccccecacecenevace 


6. In an action against a city for damages caused by defective 
drainage, where the defense is that the loss was occasioned 
by the act of God, held error to instruct that the burden 
is on defendant to establish such defense. (tty of McCook 
DM. MCAdAMS .cccccccsccccccccsccccevecsvece Aeistorare\sisiere caters 
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Municipal Corporations—Concluded. 


6. 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


17. 


In an action against a city for damages occasioned by de- 
fective drainage, instruction as to burden of proof held 
proper. City of McCook v. McAdams....... iebuerausce Salsve Wel erese 


. City councils have power to adopt rules for their own gov- 


ernment in matters of procedure. State v. Dunn......... ; 


. Where a city receives and retains substantial benefits under 


a contract which it was authorized to make, but which was 
void because irregularly executed, it is Hable in an action to 
recover the reasonable value of the benefits. Rogers v. 
Otty Of (OMGANG: Huscis ih isiick Veie eae eased ba Sedoetea outs ace 
Cities of the second class may vote bonds to the amount 
of 5 per cent. of the assessed valuation to establish a heat- 
ing or lighting system, under secs. 1-5, art. V, ch. 14a, Comp. 
St. 1903, or 2% per cent. under ch. 33, laws 1905. State v. 
BOOTIE. oo (Ge Pea ee EARS RGAE ee Si hw EE 


Bonds of a city of the second class, designated electric light 
bonds, to the amount of 5 per cent. of the assessed valua- 
tion, issued under ch. 26, laws 1903, held valid and entitled 
to registration. State v. Searle ......... by Setere on base Peretane Osos 
Omaha charter (Comp. St. 1897, ch. 12a, sec. 192), held to 
contain authority for relevy of special assessment which 
failed for irregularity in procedure, ‘Mercer Co, v. City of 
OUMGRG bis :bi5 Mo wie H3 Me he eb A ed pose a ee ere besadees 
In an act incorporating a certain class of cities, it is com- 
petent to enact that the treasurer of the county in which 
the only city of that class is situated shall be ez officio 
treasurer of the city. Cathers v. Hennings...... Mae Re 


Notice to nonresidents to construct sidewalks held sufficient 
to authorize a special assessment to pay the cost thereof. 
State v. Several Parcels of Land..... Woe be a ae SS are eers eereeee 


Publication of notice to nonresident property owners to con- 
struct sidewalks may be proved otherwise than by affidavit 
under an ordinance. State v. Several Parcels of Land.... 


Under its charter the city council of Omaha may provide for 
calling a special election to vote on a proposition to issue 
bonds. Linn v. City of OMAAG....... ccc cece eee ence SNe 
The power to issue bonds to construct buildings, conferred 
by sec. 195 of the Omaha charter, carries with it authority 
to provide sites for such buildings. Linn v. City of Omaha, 


Where a city in erecting public works exercises reasonable 
care and adopts plans approved by skilled engineers, it is 
not liable for defects in the plans, unless the construction is 
so dangerous that all reasonable minds must agree that it 
was unsafe. Watters v. City Of OMGNKG.....c.ccecceseccces 
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Negligence. 
Where reasonable men may fairly differ on the question of neg- 
ligence, its determination is for the jury. McCarty v. Lin- 


COUN Traction OOrcessrcccccccrccncsnvencctscccsssssccnvene 
New Trial. 
Mere indiscretion of a juror held insufficient to avoid a verdict. 
Wessel v. Bishop crccccrvcccccscccascaversccesvecescscsrens 
Notaries. 
1. In taking depositions notaries do not exercise judicial func- 
tons. Im ré€ Butler. ccccccccccccccccvccccesvasccsccecece 


2. Where a witness fails to attend before a notary in obedience 
to a subpena, he may be punished as for a contempt, but 
such punishment cannot exceed a fine of $50. In re Butler, 


Officers. See INJuNcTion, 2, 3. 


Parties. 
A bailee of property may sue to recover the value thereof 
against one through whose negligence it is lost. Union P. 
Be OV s. MOY OR a v5sie win iihlosb 8 6 6.0 0 be vit ein ine ¥e'ecsie eisai evtiels dies 


Payment. 
1. Rulings on objections to instructions as to proof of pay- 
ments in an action for attorney’s fees, held without error. 


Wessel v. Bishop ...... Giles Ow Os ec areie esis we a's ca Babee eweeaees 
2. Evidence held insufficient to sustain a finding of payment. 
Parker V. L€CCHh -.ccccvevecscccccsccccvcsccecssscesseces ’ 


Pleading. See Rarroaps, 6, 
1. Amended cross-petition held nota departure, and sufficient to 
support a decree for specific performance. Jordan v. Jack- 
BOM crenverscvacsessercsses eiebiae alee eee evege ecules eyeia Sater er ets ce ee 


2. In an action on an appeal bond the petition is not open to 
demurrer because it does not show a judgment which could 
be paid, where it shows the breach of another condition. 
Locke v. SKOW wocscsssevcccces diaye isi seis svalalaraer aie were a's prensa 


3. A petition setting up numerous and continued trespasses 
to personal property states but one cause of action. Habig 
@. Parker ....0.+. i wile 5: 0@ Amo. 0'6 Siavele ele acai ersvese eles eialaS es vigwTeares, 


4. Where a plea in abatement was stricken and defendants 
fncorporated the same matter in the answer and litigated it, 
held that they were not prejudiced by the ruling on the mo- 
tion to strike. Simmons v. Helsey......secceseee oe ee ecees 

6. Where one proceeds to trial on the theory that the petition 
tenders a certain issue, if the pleadings can be construed to 
raise such issue they will be held to do so. Perking v. 
Missourdt P. BR. C0... cecccccccscccccscsceserses eie'eidisweiae ee 
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Pleading—Concluded. 


6. 


7. 


Objection to petition in alleging plaintiff’s capacity to sue 
can be raised by demurrer. Meyer v. Omaha F. & 0. Go.... 405 
Petition in an action on contract held not demurrable. 
Harris V. PQin€ cicccccccceccscscvccsccccsssscsccsvessacs DLS 


. A variance in the time of alleged damage by fire between 


petitions in the county and district courts, held immaterial. 
Union P. R. C0. Vv. MUrpny...cccccccccesccccccecesoes sees B46 


. Refusal to strike from a reply matter embraced in the peti- 


tion and answer held not prejudicial. Emley v. Citizens 
BUGtE: BONG: iii ic. beis once wees cies n¥0 sled 000s ceksgecieeee ee sees 198 


Principal and Agent. See Morteaces, 1. 


1, 


An agent authorized to receive payment has no authority 
to commute his principal’s debt for a debt due from himself 
to his principal’s debtor, nor to receive payment other than 
fm money. Parker v. LECCK occ cece cccccccceveee is ahee tees T LOO 


. The declarations of an alleged agent are not admissible to 


establish or enlarge his authority. Fitzgerald v. Kimball 
Bros. @o...... ordtiaueva’e eibeasay diate! aan teacsabi eee te Sié: shi axes a ebb ieacaeiatens +. 236 


. The authority of an agent to execute a contract cannot be 


established by evidence of his declarations as to a conversa- 
tion between him and his alleged principal by telephone. 
Fitzgerald v. Kimball Bros. C0... ..cccccccccscssrcccccaacs 236 


. Knowledge by the principal of the material facts is an 


essential element of an effective ratification of an unauthor- 
ized act of his agent. Fitzgerald v. Kimball Bros. Co....... 236 


. Evidence held insufficient to sustain finding that an alleged 


agent had authority to bind the principal. Fitzgerald v. 
Kimball Bros. CO. .cccccccccccssccsccscsscscsesstesessess 230 


. A principal who ratifies a contract of his agent is thereafter 


estopped from denying the authority of the agent to enter 
into the contract. Lutjeharms v. Smith..... raliecaasiar’ esuiavewtece 260 


. The authority of an agent may be shown by letters of his 


principal. Peycke v. Shinn......scceseses deine scared ayea'ee’sbte 364 


. In an action between a principal and an adverse party, the 


agent is presumed to have communicated to his principal 
facts coming to-his knowledge affecting his agency. Pringle 
DM, Modern Woodmen... ...ccccccccscccveccccccecvccsecesces B84 


. The doctrine ‘of ostensible authority of an agent can be 


invoked only by such as have dealt with him on the faith 
of such authority. Fike v. Ott... ccccccccsesccccccvcccse 439 


Principal and Surety. See Morrcages, 4. 


1. 


In the absence of fraud or mistake, a surety upon @ super- 
sedeas bond can be held only for consequences of the pro- 
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Principal and Surety—Concluded. 
ceeding in which the instrument was given. American 
Bonding C0. V. Hey€ .acccocreccocacsscsssccsscscesssssace 


2. Where a creditor to whom two persons are obligated re- 
leases one he discharges the other, though the person re- 
leased is surety only, if he is ultimately liable to the party 
not discharged. Brown v. Chicago, R. I. & P. R. Co..... ‘ 


Process. 
1. Service by publication on three defendants, two of whom 
were residents and the third deceased, held void. Topliff 
OV. Richardson ....csevcceees pe ceerccsenenvecees ieeeveesce 


2. Where plaintiff is given leave to amend a defective afddavit 
for service by publication and return of service of siramons, 
but fails so to do, he will be deemed to have elected to stand 
on the original affidavit and return. Goldie v. Ktewart.... 


Public Lands. 5 

1. Under sec. 4, art. IV, ch. 80, Comp. St. 1857, persons who 
complied with the act had a preference right of purchase or 
lease of land known as indemnity schoo? land, and had title 

to the improvements made by them thereon. State v. 
MCCrignt ..cccccececaccees SETEVELTTerrereerrr errr reer 

* 2, Occupants of indemnity school lands who had complied with 
the act of 1875 (laws 1875, p. 123) were entitled to have 
the land appraised separately from the improvements, and 

to be given an opportunity to lease the land upon such 
appraisement before being ejected therefrom. State v. 
MCOTIght 2. cccccccccucccccrstccccccvase Sie wea eercca errs see crass 


3. One who has attempted to nake entry under the homestead 
laws of the United States, and has contested the right of the 
state to indemnity school lands, is not estopped to assert 
his right uuder the act of 1875 (laws 1875, p. 123) relating 
to the improvements of actual settlers upon lands so ob- 
tained by the state. State v. McCright......... eocccccnnes 


Railroads. See Contracts, 11. [ 

1. Under sec, 110, ch. 78, Comp. St. it is the duty of a railroad 
company to make and keep in repair suitable crossings with 
approaches, but the county is required to build that part of 
a highway within the right of way which it would have 
been required to make had tke railroad not been con- 
structed, Missouri P. R. Co. v. Cass County..... eeeeee Gee 


2. Under sec. 110, ch. 78, Comp. St., a railroad company cannot 
recover damages from a county for the cost of putting in 
cattle guards, erecting sign-posts, building wing-fences, 
planking the track, and constructing approaches at cross- 
ings. Missouri P. R. Co. v. Cass County... ..cceccccccecees 
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Railroads—Concluded. 


3. 


A side-track, though used exclusively by a milling company, 
held a public highway within sec. 4, art. XI of the consti- 
tution. Roby v. State ....... Cares esa See 30 ere wdibyo ecb hieene baiases 
The term railroad includes all side-tracks necessary or con- 
venient for the transaction of the company’s business. Roby 
V. BUGLE coer ccccrcvccesvccee wrsres Lis $04 84eenaeeeewes 


. Sec. 1, art. I, ch. 72, Comp. St., was not intended to provide 


a penalty for failure to maintain fences, but merely to ren- 
der companies liable to owners of stock injured in conse- 
quence of such failure. Chicago, B. & Q. R. Co. v. King.... 


. A petition for damages for loss of stock under sec. 1, art. I, 


ch. 72, Comp. St., which contains no allegation tracing such 
loss to failure to maintain fences, is fatally defective. 
Chicago, B. d Q. R. Co. v. King..... obs Slings aes Saco Bes et alncais 
In an action for negligently setting out a fire, the origin 
of the fire may be proved by circumstantial evidence. Kear- 
ney County v. Chicago, B. & Q. R. Co..ccecceccecccseecs eats 


. Evidence in an action for setting fire to a bridge held to 


sustain verdict for plaintiff. Kearney County v. Chicago, B. 
GQ Bee CO sere eras sie c enied 68 6 satire a beware RR eer ee 


. Evidence in an action for damages to trees by fire from a 


locomotive, held to support verdict for plaintiffs. Union 
P.B: CO.. Wi MUP Onan is ccs ecieine se va 8s Oe bie OR ia 5 eisai 


. Evidence in an action for damages for killing stock held to 


sustain verdict. Union P. R. Co. v. Meyer...ccccecscccvcce 


See Criminat Law, 1. 


. In a prosecution for rape, the testimony of the prosecutrix, 


if denied, must be corroborated. Klawitter v. State..... mele 
Evidence held insufficient to sustain conviction of rape. 
Klawitter v. State ccc cece ccc cece cere ccnseene shee eeeenae 


The uncorroborated evidence of the prosecutrix is insuffi- 
cient to sustain a conviction of rape. Livinghouse v. State, 
Where the testimony of the prosecutrix lacks probability, 
and the corroborating evidence is of a doubtful character, 
conviction of rape will be set aside. Livinghouse v. State, 


Real Estate Agents. See Brokers. 


Receivers. 


1 


2. 


In an action for damages for the wrongful appointment of a 
receiver, the rental value of the property sequestered and 
attorney’s fees are elements of damages. Joslin v. Wil- 
Viams ... 2.000. pile idvaces'aiat Sca'Zoteria sahangeahanecgicegienenare-ecane big Vidudte'e oie tevele oka 


The approval of the accounts of a receiver wrongfully ap- 
pointed does not adjudicate the question of damages between 
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Receivers—Concluded. 


~ 


the litigants, where the party resisting such appointment 
does not participate in the accounting. Joslin v. Williams, 


That the supreme court in vacating an order appointing a 
receiver puts its decision on a ground different from the 
one urged does not deprive the party procuring the vacation 
of the right to recover for services of his attorney in pro- 
curing the vacation. Joslin v. Williams......... peeteraieherasafee 


. The value of a mortgagor’s homestead pending foreclosure 


cannot ‘be diminished by the costs of a receivership or un- 
necessary repairs, where the receiver ought not to have 
been appointed. Joslin v. Williams ....... ccc seenae eececeraie 


. In an action on the bond of a receiver in foreclosure of a 


homestead, defendants cannot recover costs of the fore 
closure for which the owner of the homestead was not per- 
sonally liable. Joslin v. Williams. .....cceceeceeseeeeeeeee 


Replevin. 
In a replevin suit, where plaintiff has taken the property, it is 


error to permit a stranger to be substituted for the original 
plaintiff. Meyer v. Omaha F. & CO. G0.. cc cece cccc vce ccoes 


Revivor. See JopementT, 9, 10. 
Error in reviving a suit held without prejudice where deceased 


Sales. 


1. 


was not a necessary party. Abrams v. Taintor.....c.seeees 


Where a seller by fraud induces one to accept something 
not contemplated by his contract, he may rescind the sale 
and recover what he has paid. Jakway v. Proudfit......... 


. Where a purchaser receives what he actually purchased, and 


bases his right to rescind on some false representation, he 
must show that such representation was material and that 
he was damaged. Jakway v. Proudfit............. aoxehaieners 


. Any form of words to induce a sale, that the subject matter 


of the sale is of a particular quality or fitness, constitutes 
@ warranty. Shuman v. Heater......cce ces ec cece eeee Peers 


.. Evidence held sufficient to show a warranty and breach 


thereof. Shuman v. Heater....... ccc wcrc cence cece eceene 


. Evidence in an action for breach of contract of sale held 


to sustain a finding that the commodity which plaintiff was 
willing to deliver answered the requirements of the contract. 
Parkins v. Missouri P. R. C0... ccc ccc ceca cnc cece sctenane 


. In an action for breach of contract of sale, the burden of 


proof that the goods tendered met the requirements of the 
contract is on plaintiff. Parkins v. Missouri P. R. Co...... 
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Sales—Concluded. 

7. Where goods tendered do not meet requirements of contract, 
the vendee may refuse to accept them. Parkins v. Missouri 
P. R. Co. «0.2.00. sg fein. rdiBia.'9 's erele le Sconguayealaiaiele eal avelsiorde ers sees 242 

8. In an action for breach of contract of sale, where the vendor 
procures the goods from third parties, the measure of dam- 
ages is the difference between the cost at the time and place 
specified and the contract price, with interest. Parkins v. 


Missouri P. R. Co....... RAE RCT ear ES sXe /e\gvele.e%e e's; e aero. 242 
9. Contract held entire in the sense that either party had the 
right to a full performance. Peycke v. Shinn.......cee..- 364 


10. Before a seller can maintain an action for the price of a 
chattel, there must be such a delivery as will pass the title. 
Murphy Co. v. Exchange Nat. Bank......esccccccccevesceee 573 

11. Where possession and title to chattels remain in the seller, 
and the purchaser renounces his contract, the seller can 
only sue for damages sustained. Murphy Co. v. Exchange 


Nati. BORK sieve cicds css nes civic see's Sccvareel db leicaveceatecows' ered --. 573 
12. Instructions in an action for goods sold, held proper. Law- 
rie v. Lininger & Metcalf Co. ..... seccccoreecccssecsscvess 165 


Schools and School Districts. See INsunction, 3. 

1. Under sec. 2, subd. 14, ch. 78, laws 1881, as amended by sec. 
6, ch. 62, laws 1899, state officers living in Lincoln may send 
their children to the public schools without paying tuition, 
though they retain their legal residence elsewhere. State 
VM. BElleck ..ccacccvencevecve oils, sabi alesleraieche ie ee tebe wieae sere Tee 

2. If a family, or one having legal custody of children, live in 
a school district other than the district of their legal resi- 
dence, not to obtain school privileges, but from other mo- 
tives, the children are entitled to free school privileges in 
the former district. State v. Selleck........ Pere err ee ko A 


Specific Performance. 
1. In a suit for specific performance, held that an account of 
rents and profits should be taken. Jordan v. Jackson...... 26 


2. Specific performance will not be awarded, where the evi- 
dence discloses gross laches and time is of the essence of 
the contract. Bradley & Co. v. Union P. R. C0....6006 eres 172 


3. Where the vendee is willing to accept the title of the ven- 
- dor, the courts will not refuse to compel specific perform- 
ance because of defective title. Lutjeharms v. Smith...... 260 


4. A proceeding to enforce an alleged oral contract to adopt a 
child and to make a bequest to him, is in substance a suit 
for specific performance, cognizable only in equity. Peter- 
Bon v. Estate Of Bauer .occcccescveccccccvccvcccccccccccs 652 
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Specific Performance—Concluded. 

§ A written contract of adoption binding the foster-parents to 
make the child an equal heir may be specifically enforced 
against the estate of the fester-parents. Pemberton v. Heirs 
Of PEMDETLON ..crcuccccccccccccnecreresccccssesssssceene 


Statute of Frauds. 

1. An oral contract, on sufficient consideration, to divide the 
profits of a purchase and sale of land is not within the 
statute of frauds. Rice v. Parrott....ccccceccccvececess 501, 

2. Part performance by the vendor, including surrender of pos- 
session, and full performance by the vendee, remeves a parol 
agreement for the sale of land from the statute of frauds, 
and the vendee in possession may sue to quiet title. Mor- 
TESOT V. GOSTIELL. ccc cccvcccccccencscccrvevcccseccseenecere 


Statutes. See DrunxKanps, 2. 

1. It is competent to embrace in one act every detail of legis- 
lation having direct reference to the subject expressed in 
the title. Cathers v. Henning&.......cccceccecess Gieteieseleverd 

2. The provisions of sec. 24 of the code providing for actions 
by or against a firm must be strictly followed. Meyer v. 
Omaha F. & OG. C0.....005- bis Saisie SS alee ergs estore 46-4 ieye e183 8 

3. The provisions of a penal statute will not be extended by 
construction so as to apply to persons not clearly within its 


terms. State V. Dailey... .cccccccccccccccccerceteveveeces 

4. Statutes in part materia should be construed together and 

harmonized, if possible. State v. DUNN... scene seSainiecaa's 
Taxation. 


1. The action of the county board of equalization in fixing the 
place for listing and assessment of personalty under sec. 42, 
art. I, ch. 77, Comp. St, will not be disturbed, unless abuse 
of discretion is shown. Diemer & Guilfoil v. Grant County.. 


2. On appeal from a county board of equalization for over- 
valuation, the sole question is, what was the actual value 
of the property in the market in the ordinary course of 
trade? Lancaster County v. Brown.....cccecesess ebiad 35 

3. Where the county board acts in good faith in designating 
newspapers in which to publish a delinquent tax list under 
sec. 196, art. I, ch. 77, Comp. St, the courts will not re- 
strain its action. Getzschmann v. County Commissioners... 

4. The statute affords a plain, adequate and speedy remedy to 
one whose property has been excessively valued for taxation 
and in cases of errors or irregularities, and equity will not 
interfere. Western Union T. Oo. v. Douglas County....... 


&. A commercial college is a school under sec. 13, art. I, ch. 
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Taxation—Concluded. 


10. 


11. 


12. 


13. 


Tender. 
1. 


77, Comp. St., providing for exemptions. Rohrbough v. 
Douglas County ........ee eens Bid sree lord bse, aceteis ste Beles grees es 


. In assessing property for taxation, used partly for school 


purposes, the value of the part used exclusively for school 
purposes should be deducted from the total value of the 
property. Rohrbough v. Douglas County.........cceecaeee 


. Where the assessor’s valuation of property of a precinct is 


relatively too low, it may be raised by the board of equal- 
ization without notice. Lancaster County v. Whedon...... 


. The statute requires no formal finding by a board of equal- 


ization as a basis for equalizing assessments between pre- 
cincts. Lancaster County v. WREGON.... cc ccc ese cece 


. On appeal from the board of equalization in the matter of 


an assessment, the burden is on appellant to show error. 
Lancaster County v. WhRedGOn... 1. ccc eee e cece cece teres 
Opinion of witness without stating facts, heid insufficicnt 
to overthrow the judgment of the board of equalization. 
Lancaster County v. Whedon... .. cers csccoccrecccncsceces 
The purchaser at a tax sale takes free from any incum- 
brances or equities connected with the prior title. Topliff 
UV: FACNOrASON. 5.29.85. dois were kisiee Aas ate Sea ye DS we eeveeccene 
To invalidate a claim under a tax sale, one must show all 
valid taxes paid, either by himself or the party through 
whom he claims. Thomas v. Farmers L. & T. 00.......... 
Appeal does not lie from an order of a county board in mak- 
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ing the tax levy provided for by sec. 136, art. I, ch. 77, ° 


Comp. St. Whedon v. Lancaster County..........65 SGieaie o's 


sume that it be made at the place of the contract; but an 
unconditional refusal to accept a tender waives the neces- 
sity therefor. Hefner v. Robert....... S dap bite Sule Seaieylovwsaisho wee cae 


. Where a tender other than money is made, the tenderer 


must, if possible, keep the property in condition to make the 
tender good while an action for rescission is pending. 
Heiner @.TODCtE ibs ete bee dba es Se hiv als biewaace bee oe haw ek 


. Certain acts held to amount to a withdrawal of a tender. 


Hefner v. Robert ..... CEE RE GR EO Sw FE RER GIRS FRESE SEE SENE 


Trespass. See INJUNCTION, 1. 


Trial. 
1. 


— 


Instructions should be read in open court, and where the 
jury desire further instructions they should be brought into 


‘court, and if sent to the jury room the record should show 


the consent of the parties, Martin v. Martin.......cce.00. 
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Where no place is specified for a tender, the law will pre- 
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2. 


oo 
. 


In an action for injury on a railroad track, held, ‘nat the 
court erred in withdrawing the questions of negligencé and 
of contributory negligence from the jury and directing a 
verdict for defendant. Hicks v. Union P. R. Co....... burs 
It is not error to omit to submit evidence in support of a 
cause of action not embraced within the issues. Andresen 


YO ST Cb LOR lave sin Ss caw boat ereies's eis ions Miele in. wale Gibzaie eee eraree Race ieee 


10. 


. Evidence in an action for damages for assault, held to 


justify an instruction to return a verdict for defendants. 
ANGPESEN DV. TCU 15 oe 6 25 4 oveie wie oe WE TRG 6 Me web ea ww vO 


. Where an instruction is not founded on evidence, and is 


misleading, the judgment must be reversed. Mannion v. 
LAWWOY: 2 oo cea oLis Cee sweet eee eee eae Wee cevevestases 


. A party is entitled to have the jury instructed as to his 


theory of the case, when it is supported by competent evi- 
dence. Hauber v. Leidold..... ccc ccc ccc cece cece eeees 


. Instructions - unsupported by evidence are _ erroneous. 


Nichols &€ Shepard Co, v. Miller... cc ccc ccc cw cee ee eee eaes 


. The statute requiring instructions to be in writing has no 


application to a directed verdict. Salisbury v. Press Pub- 
lishing CO. ...... eevee ee eees Ki ade aes Sook ewe wt eae ew oes 


. If a juror has failed to hear a witness, he should be required 


to repeat his evidence. Haddix v. State ..........2.ec cues 
The prosecution of a suit to enforce an oral contract to 
adopt a child and make a bequest to him, is an appeal to the 
conscience of the judge, who should admit in evidence every 
matter tending to enlighten him as to the situation and 
circumstances of the parties. Peterson v. Estate of Bauer.. 


Trover. 


1. 


2. 


Petition held good as against a general demurrer. Fike v. 
OEE a ici he Crise ORD ete deaslesdieiad wea dsed ein Cialleteye Ooeeee mato ecetee arevetoct Se 
Evidence held to sustain verdict. Fike v. Ott............ 


Trusts. , 


1. 


“3. 


Where different persons convey their property in trust to 
secure the same debt, it is not a misjoinder of causes of 
action to unite them as parties in one action to enforce the 
trust. Michigan Trust Co. v. City of Red Cloud........... 


. A debtor in an action instituted in his own behalf cannot 


invoke the statute of limitations, in an action to relieve his 
property from a trust relation, in the absence of fraud, un- 
less the trust has been executed. Michigan Trust Co. v. 
City of Red Cloud ......... ee er ee ee ee ee re ee ee 


The district courts have jurisdiction in cases involving 
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Trusts—Concluded. 
ownership of property held in trust, though claimed by an 
administrator. Adams Vv. DEnnis ....cce rece s ccc eenencees 


4. Where‘a trust is created, neither the trustee nor the bene- 
ficiary has power to mortgage the trust estate, unless ex- 
pressly conferred in the instrument creating the trust. 
Byron Reed Co. v. Klabunde..... Keds Seu NERS SYR Roe ewe 


Vendor and Purchaser. See BJECTMENT. 
A purchaser by quitclaim takes subject to equities. Byron 
Reed Co. v. Klabunde ...... bed araue-® Bese ave ecole aa, Mec Gale ace els Sie 


Venue. See Corporations, 5, 6. 


Waters. 
1. In the absence of negligent construction of its roadbed 


across a natural watercourse, a railroad company is not 
liable for injury to crops by reason of an unprecedented 
flood. Chicago, R. I. & P. R. CO. v. Buel. ccc ce cece eee cnee 
2. Where water is diverted from its natural channel by means 
of a canal constructed to supply power for a mill, man- 
damus will lie to compel the mill owner to erect bridges 
wherever the canal crosses a public road. Nuckolls County 
vw. Guthrie & OO. ..ccecescceeese Ssgie Miia Te ed aie paleterh dee epe ase Sic 


Wills. 
1. A decedent’s estate is chargeable with attorney’s fees for 


services rendered in defending the will. St. James Orphan 
Asylum 0. MCDONGIG 1... ccc ccc ccc cee eee n cee w ee teees 
2. A decedent’s estate is not ordinarily liable to an attorney 
for services rendered for and at the request of a legatee 
under a will in a contest thereof. St. James Orphan Asylum 
wv. McDonald .....scccvceeee EERE EERE ATS ONE SUERTE ORD 
8. An alleged oral contract to adopt a child and to make a tes- 
tamentary bequest to him, or to make him an heir, must 
be established by clear and satisfactory evidence. Peter- 
son v. Hstate of Bawer.............05. Sisiedne sei Siee eatahate 
4. The county court has original jurisdiction in the probate 
of a will, and its decree is conclusive unless reversed by a 
direct proceeding. Byron Reed Co. v. Klabunde......... “ 
5. Where a testator, being unable to write, requested the 
draftsman of his will, in the presence of two witnesses, to 
sign his name, held to authorize the draftsman to sign it. 
Isaac v. Halderman ........... BjoG a BORA Wes secs eesieh teteee & oete 
6. Evidence held insufficient to show either mental incapacity, 
or undue influence. Isaac v. Halderman ..........0..00005 


7. In a suit to set aside the probate of a will on account of 
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fraud, the burden of proof rests on the applicant to show 
fraud prejudicial to the applicant. Wiéillms v. Plambeck.... 


8. Evidence held insufficient to support petition. Willms v. 
PIAMDBECK coceccacccececccreeecs aie ferevats Sewanee gpd Sl oteatee Seca 
Witnesses, 


1. 


Where accused testifies in his own behalf, he may be im- 
peached as any other witness. Haddix v. State ........... 


. One who has a direct legal interest as one of several joint 


heirs in an action against a representative of a decedent, 
held not incompetent to testify to transactions between de- 
ceased and an adverse party in whose demand the witness 
has no interest. Hageman v. Estate of Powell...........-- 


- An administrator’s wife held competent to testify, in an 


action between him and his successor, to any transaction or 
conversation had with deceased. Foster v. Murphy........ 


. A husband is a competent witness for his wife in a suit to 


establish ownership to property claimed by her and held in 
trust by the administrator of his mother’s estate. Adams 
v. Dennis ....... wig 8S nS Gece b molars oddirele es aa ita ace bl cena ead 


. Cross-examination should be confined to the subject matter 


of the examination in chief. Emley v. Citizens State Bank, 
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